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PREFACE BY THE CO-EDITORS

This volume brings together a wealth of information around the area of inter-
viewing and interrogation since World War II. There have been so many inter-
viewing and interrogation methods developed since the 1940s which the co-ed-
itors believe should be shared openly with professionals from policing, law en-
forcement, military, security and intelligence agencies. All too often have the
editors received (or heard) comments from practitioners in the field (from across
the world) to the effect of, “Why didn’t we know this?’, or, ‘How long has that
technique been used for?’. Another favourite is, ‘Why do academics just write
articles and books for themselves without sharing with practitioners?’.
This type of dialogue has sometimes been dubbed ‘The dialogue of the

deaf”:

The Academic: Why do the police ignore research findings?

The Police Officer: Why don’t researchers produce useable

knowledge?

The Academic: Why do the police always reject any study that is
critical of what they do?

The Police Officer: Why do researchers always show the police in
a bad light?

The Academic: Why don’t police officers even read research re-
ports?

The Police Officer: Why can’t researchers write in plain English?
The Academic: Why are the police so bloody defensive?

The Police Officer: Why are academic researchers so bloody vir-
tuous?

The Academic: Why are the police unwilling to examine their own
organizational performance?

The Police Officer: Why are researchers unwilling to produce in-
formation that a practical person exercising power can use to
change a limited aspect of the organization instead of theoretical
and explanatory structures of no use to us?

The Academic: Why do the police insist that they know better,
when the researchers are the experts in knowledge construction?

The Police Officer: Why do researchers write recipes when they
can’t even cook?



Whilst this may be a little ‘tongue in cheek’, it is very often what practi-
tioners and academics think. However, we know from our own extensive back-
grounds and experiences in both academia and law-enforcement practice that
academic researchers genuinely want to help change practice for the better but
are often restricted by copyright rules and regulations of academic journals and
publishing companies. This volume will go some way to change that and will
ensure that all relevant interview models and techniques are openly available to
all.

But how do we do this in reality — how can we do better in the future?
The biggest factor is to ensure that all practitioners involved in the process of
non-coercive interviewing have access to the latest scientific research to ensure
best practice. The second aspect is to ensure that we all understand the termi-
nologies used. For example, ‘interrogation’ versus ‘interview’ versus ‘investiga-
tive interview’: is there a difference in meaning or are they just words? In many
jurisdictions, the term ‘interrogation’ is outlawed given its many perceived neg-
ative connotations, yet, in many other countries around the world, this term is
widely used. This topic was also a discussion that two of the editors (Gavin
Oxburgh and Mark Fallon) had whilst serving on the international Steering
Committee that developed the Méndez Principles.' It was decided that due to
different jurisdictions using differing terminology to describe the neutral process
of interviewing during criminal investigations or intelligence gathering, it was
relevant to recognize those professionals who use the term ‘interrogation’ as a
non-coercive method to gather accurate and reliable information.

Thus, in the Méndez Principles, an ‘interview’ has been defined as:

a structured conversation where one person (the ‘interviewer’)
seeks to gather information from another (the ‘interviewee’) as
part of any investigation or intelligence operation. The objective is
to obtain accurate and reliable information while respecting human
rights; eliciting facts is the aim, not a confession.?

There is no doubt that since World War II, interviewing to elicit infor-
mation has changed and evolved to ensure scientifically-proven best practice
continues. However, although there are international normative legal frame-
works that prohibit torture and the ill-treatment of people who are detained, such
practices have not been eradicated during questioning by various state agents.
Nor has there been effective or consistent application of legal and procedural
safeguards to protect detained people. Furthermore, despite decades of empirical
and field research to develop effective and ethical interviewing techniques based

Anti-Torture Initiative, Association for the Prevention of Torture and the Norwegian Centre
for Human Rights, Principles on Effective Interviewing for Investigations and Information
Gathering, 2021 (‘Méndez Principles’) (https://www.legal-tools.org/doc/wbfiw1/).

2 Ibid., p. 2.
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on psychological science, the global uptake of such approaches has been inade-
quate, largely due to scarce resources and the absence of effective knowledge
exchange between academics and practitioners (dialogue of the deaf?).

Against this background, the present volume brings together academics
and practitioners from across the world, all of whom are experts in their chosen
domains. The volume has four inter-linked Parts which bring together the dif-
ferent areas of interviewing.

Part I provides an introduction and background to interviewing. It in-
cludes the science of interviewing, working with vulnerable persons, the use of
rapport, empathy and relationship-building, the neuropsychology of why torture
and coercive techniques do not work, forensic linguistics in interviewing, cul-
ture, and false and recovered memories.

Part I deals with models used with interviewing suspects of crime (the
Scharft Technique, the Federal Law Enforcement Training Centers (‘FLETC”)
model, structured models (such as PEACE and PRICE), the Cylinder Model,
Strategic Use of Evidence (‘SUE’), and Observing Rapport-Based Interpersonal
Techniques (‘ORBIT?)).

Part III discusses models used with interviewing victims and witnesses of
crime: the cognitive and enhanced cognitive interview, the National Institute of
Child Health and Human Development (‘NICHD’) protocol, Achieving Best
Evidence (‘ABE’), Self-Administered Interview (‘SAI’) and SAW-IT, and the
Timeline Technique.

Part IV concerns organizations that have been formed to advance scien-
tific knowledge in the area of interviewing: the International Investigative Inter-
viewing Research Group (‘ilIRG’), the High-Value Detainee Interrogation
Group (‘HIG’), the Centre for Research and Evidence on Security Threats
(‘CREST’), Project Aletheia and ETICA (Global) (both of which are relatively
new and commenced in 2021 and 2022, respectively).

The volume follows a timeline of all the different models used in relation
to information-retrieval since the 1940s. This is shown in Figure 1 below.

1940s 1950s 1970 1984 1990s 1992 1994 2002 2005 2006 2013 2021
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Scharff Reid FLETC CIECI  NICHD PEACE PRICE Cylinder ABE SUE AI/SAW-IT  ORBIT  Timeline P“::Z;:)T:s

Figure 1: Timeline of dates when specific interview models were introduced.

As editors of this anthology we are committed to ensuring scientifically-
proven, best-practice techniques are available to all practitioners around the
world regardless of location, jurisdiction or area of professional expertise or ex-
perience.
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We would like to thank all the contributing authors for taking their valu-
able time to write about their area of specialization or model, knowing no pay-
ment would be made. This really highlights the point made at the start of this
preface, namely that academic researchers genuinely want to help change prac-
tice for the better.

Heartfelt thanks also go to Chief Constable Winton Keenen QPM, DL
(Northumbria Police, United Kingdom) and Kristin Ottesen Kvigne (Director
General and Head of the National Criminal Intelligence Service of Norway) for
their insightful forewords. We are also grateful to Professor Juan Méndez and
Mark Thomson CMG OBE for their excellent and thought-provoking prologue.
Finally, we would like to express our sincere gratitude to Morten Bergsmo, An-
tonio Angotti and Rohit Gupta of the Torkel Opsahl Academic EPublisher for
helping make this anthology a reality.

Gavin E. Oxburgh
Trond Myklebust
Mark Fallon
Maria Hartwig
Co-Editors
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FOREWORD BY WINTON L. KEENEN

As an active advocate for the need to demonstrate integrity, objectivity and
transparency in every element of policing, [ was delighted by the publication of
Interviewing and Interrogation: A Review of Research and Practice Since World
War 11. As abook dedicated to promoting effective, non-coercive practice across
the widest remit of interviewing and interrogation, this area of academic and
practitioner study is a vital resource for anyone seeking to further their
knowledge and practical abilities in ethically-based interview techniques.

My personal and very particular interest towards fair, equitable and non-
coercive interviewing arises from being a serving police officer for 38 years of
public service. In addition to my extensive work within the United Kingdom
(‘UK”), I have also had the privilege to work abroad in several other countries;
most notably during a period of deployment to Iraq in 2003-2004 as the first
Contingent Commander for UK police officers and Military Police. Whilst in
Iraq, I was responsible for the training and development of Iraqi Police Officers
and wider law-enforcement staff within a Transitional Integration Programme
focused on human rights and ethical behaviour. During that time, [ was exposed
to a very different approach to interviewing and interrogation from which I de-
veloped an even greater determination to strive for equality and ethical behav-
iour within law enforcement and society more widely. In consequence of the
totality of my experience across a wide range and extensive reach of law-en-
forcement approaches, I can chart much of the reasoning and requirement for
the introduction of non-coercive interview methods. Indeed, I am completely
aligned with the many tangible benefits to be achieved by such approaches being
developed even further.

By way of additional context, I have been able to consider the wider prac-
tices of interviewing from my position as the Chief Constable of Northumbria
Police, a busy metropolitan force with many varied and complex challenges.
Positioned as the sixth largest force in England and Wales, it delivers policing
services within extensive geographic boundaries, encompassing over 2,000
square miles of urbanization and rural living. Northumbria is the largest police
force in the north-east of England, serving a population in excess of 1.46 million
people, spread across the metropolitan boroughs of Newcastle-upon-Tyne,
Gateshead, North Tyneside, South Tyneside and the City of Sunderland, as well
as the county of Northumberland. As of March 2023, the force is served by a
workforce comprising approximately 3,579 police officers, 1,880 police staff,
131 Special Constables, 194 Police Community Support Officers, and a large
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number of volunteers who provide value-adding contributions across a variety
of specialist domains. Of particular importance is the fact that Northumbria Po-
lice are credited with the highest levels of public confidence and satisfaction (as
determined by the independent survey findings arising from the internationally-
renowned Crime Survey of England and Wales), a position long held and greatly
valued by the force and our communities alike.

In consequence of the varied career postings and opportunities presented
to me throughout my service, I have had the privilege to witness, first-hand, the
benefits arising from ethical interview techniques, practised in an objective
manner. Conversely, I have had the misfortune to witness the devastating human,
organizational and societal costs arising from inappropriate, ill-considered and,
ultimately, ineffective approaches to interviewing and interrogation; arising
from unintended, unwitting and occasionally deliberate disregard for appropri-
ate practice. Indeed, in consequence of my involvement in international policing
matters, [ am able to draw comparisons that serve as an all too stark, ever-present
reminder of the ineffective and entirely unreliable outcomes generated by op-
pressive approaches. It is the combination of these and other experiences that
allow me to set in context the value to be gained from practitioners being ex-
posed to academic commentary such as that contained in this anthology, as an
active supplement to their practical experience and development.

My interest in interview techniques took hold in the early 1990s when I
was appointed to the dedicated team of interview skills trainers responsible for
the introduction of the PEACE model of interviewing to the policing environ-
ment across England and Wales. Since then, my interest in the subject has grown
to become a passion and I have had the privilege to become involved in many
high-profile investigations as lead interviewer, interview advisor and Senior In-
vestigating Officer. Such circumstances have presented a wide variety of differ-
ent and often challenging settings, both at home and abroad with foreign police
forces and wider investigative bodies. These circumstances serve to highlight
the benefits arising from an academic understanding of good, and arguably, the
best practice of contemporary interviewing.

Given the majority of my career has been spent as a criminal investigator
specializing in areas of major, complex and covert investigations, I have in-
vested a great deal of time working with and surrounded by skilled, enthusiastic
investigators. Indeed, having occupied every available rank within the Criminal
Investigation Department, from Detective Constable to Detective Chief Super-
intendent (appointment to positions including those of dedicated Senior Inves-
tigating Officer in homicide and major investigations and as senior regional in-
vestigative lead for Kidnap and Extortion), I have had the privilege to work with
people I consider to be some of the most committed and proficient interviewers
in the world. Consequently, I have been exposed to a broad array of interview
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techniques, strategies and tactics, encompassing simple and complex plans,
multi-suspect, strategies, psychological profiling and enhanced question-sets
over almost four decades. From this experience, | have witnessed many practi-
tioners who, when asked how they would describe their approach, refer to in-
vestigative interviewing as an art rather than a science. In some ways this is
understandable, as many of the best interviewers I have witnessed appear to
have a natural and innate ability to do the right thing in the right way, and seem-
ingly engage with others in effortless conversation in such a way that elicits the
truth, whilst adhering slavishly to very obvious ethical standards and human
rights. However, having had the benefit of being the person in overall command
of individual major incidents as well as the far wider workings of an entire or-
ganization, | am in no doubt that the skills of even the best interviewers can be
enhanced significantly by wider awareness of and exposure to academic re-
search such as that set out in this anthology. I would further support this asser-
tion based on the understanding I gained from my own academic research whilst
a trainer of interview techniques that provided significant added value to the
practical experience I achieved during active personal involvement as an inves-
tigative interviewer.

In my experience, the often-interchangeable terms of ‘interviewing’ and
‘interrogation’ are all too often confined to association with circumstances in-
volving the questioning of a person already believed by the ‘questioner’ to hold
the status of ‘suspect’. In reality, the various stages of any investigation seeking
to obtain factual and reliable information in a fair and transparent manner, in-
volve any number of interactions requiring the effective management of the re-
sulting conversations. What better way to ensure the approaches taken in such
circumstances are actively compliant with relevant legislation and informed by
best practice, than to ensure they are founded on principles that have been aca-
demically proven. Additionally, to truly understand why a particular approach
is determined most relevant in a given circumstance (when other variations of
approach may well have been the default setting of the operating practitioner for
many years), recourse must be had to what has gone before, as well as towards
what the current, academically-proven, options are — what has worked, what has
not? What is legally compliant, what is not? What best suits the given circum-
stances, what does not? The list of questions can seem long. Furthermore, for
the information to be suitably effective, it must be accurate, comprehensive and
ultimately reliable. This, in my opinion, is what is now enabled by this anthology
— providing an invaluable source of information for any serious practitioner
seeking to develop skills as an interviewer.

In consequence of ever-changing approaches to law enforcement and the
perceived vagaries of the wider criminal justice systems, I am of the belief that
interviews can, on occasion, be considered by some to be of lesser importance
than other elements of the investigative process. Indeed, interviewing
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approaches conforming strictly to any particular model or formally recognized
process can, on occasion, be considered a burden rather than an opportunity. By
charting and outlining the major milestones in the historic development of in-
terview and interrogation methods on a global scale, this anthology provides the
context necessary to assess the worth and efficacy of the varying approaches
taken. As such, it provides an invaluable resource to both willing and sceptical
interviewing practitioners across the world; setting out the academically-proven
benefits of operating in accordance with ethical principles inside repeatable,
widely transferable, industry-respected interview frameworks. Additionally, en-
suring that ethical and legal standards are maintained consistently in every indi-
vidual case generates a collective weight of influence which is more able to se-
cure and retain much-needed public confidence in any criminal justice system —
the very system so many rely upon for safety, peace of mind, and as an active
component of community cohesion and public confidence.

It should also be remembered that interviewing is a highly complex and
challenging business. It requires learning and practice to become and remain
proficient. Therefore, wider access to contemporary literature on the subject, to
ensure that rightly expected high standards are achieved and maintained, is es-
sential. I feel it worthy of note at this point to highlight my contention that those
lacking any detailed understanding or working knowledge of investigative in-
terviewing, or those without responsibility or accountability arising from the
practice or outcomes of it, can perceive it to be an all too simple, straightforward
process. | maintain that this is not the case, reasserting my belief that it is both
complex and challenging. Additionally, given the pressures and ever-growing
demands placed upon those involved in current, modern-day law enforcement,
it must surely be a widely accepted reality that they simply do not have the time
or resources to dedicate sufficient effort and research into comparing and con-
trasting the different models of interviewing currently being practised around
the world. As such, the academic reference and practical insight arising from
works such as the present anthology are, in my opinion, invaluable sources of
information and guidance.

By way of closing, I would like to set out brief details of one particular
case that has become well known within the context of learning and develop-
ment towards investigative interviewing in England and Wales.

In October 1992, I was performing duties as a relatively young Detective
Sergeant, leading a team of officers aligned to a homicide inquiry relating to the
tragic, needless death of a 7-year-old girl in Sunderland. The brief circumstances
of this tragedy involve the reported missing of a young girl by the name of Nikki
Allan, following her failure to return home after visiting her grandparents in the
Wear Garth area of Sunderland. Tragically, Nikki’s body was found in an
abandoned building a short distance away from her home. Nikki had been
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brutally murdered and had been stabbed at least 37 times. During the course of
ensuing investigations, a young man was arrested and interviewed — he went on
to fully admit to Nikki’s murder, offering detailed confessions to his interview-
ers. Understandably, the tragic death of such a young girl led to the case becom-
ing high-profile, especially in the tight-knit community of Sunderland where
Nikki was well-known. At the point of trial, the interviews with the accused
were subjected to particularly stringent scrutiny by the ‘court’, with counsel for
the defence alleging the questioning style and manner in which the interview
had been conducted rendered all admissions to be unsafe and unreliable. The
judge in the case agreed with the submissions made by the defence and refused
to allow the jury to listen to, or be provided with, any information arising from
the tape-recorded interviews, thereby preventing the contents from being used
in evidence. As well as rendering the interviews inadmissible, the judge went on
to directly and publicly criticize the police for what he described as ‘oppressive
questioning’ and the misrepresentation of evidence. Ultimately, despite his ad-
missions, the man arrested and charged with Nikki’s murder was fully acquitted
and thereby exonerated of any guilt in the matter. Since the original court case,
a number of other persons have been interviewed, and in May 2022, a 54-year-
old man was charged with her murder, scheduled to stand trial at the time of
writing.

Having been directly and intimately involved in the investigation of
Nikki’s murder, I feel suitably well placed to offer a commentary, in further sup-
port of the benefit of bringing academics and practitioners closer together. It is
clearly the case that the terrible tragedy of Nikki’s death led to a further tragedy
of an innocent man being put to trial and the undermining of public confidence
at the local, regional and national levels. Given my knowledge of the police
practice operating at the time, as well as some understanding of the professional
standing of the officers involved, I feel at liberty to hypothesize as to the cir-
cumstances leading to the outcomes of this case. Policing at that time (late 1980s
and early 1990s) commonly saw senior-ranked officers take responsibility for
high-profile interviews. Officers of such seniority were very unlikely to be con-
ducting more ‘mainstream’ interviews on a regular basis. As such, they were the
officers least likely to maintain current, up-to-date information on contemporary
developments in interview practice or on related expectations from the wider
criminal justice process. As such, it is entirely unlikely that the officers involved
in the interviews deliberately set out to undermine the investigation. Rather,
their approach to the interview process was more likely based on previous ex-
perience, devoid of any meaningful, contemporary understanding of what had
come to constitute effective, acceptable interview practice.

When taken in their totality, the circumstances of the acquittal of the man
originally charged with Nikki’s death exemplify the need to maintain both aca-
demic and practical knowledge of current interview techniques. This will reduce
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the likelihood of inadvertent activity that could lead to miscarriages of justice.
This highlights the need for, and benefits to be derived from, bringing academic
research and practical application far closer together. This, I contend, is what
this anthology seeks to do. I commend it to all those involved in interviewing,
whether such involvement emanates from the perspective of a practitioner or an
academic.

Winton L. Keenen QPM, DL
Chief Constable, Northumbria Police (2018-2023)



FOREWORD BY KRISTIN OTTESEN KVIGNE

Real change, enduring change, happens one step at a time.
Ruth Bader Ginsburg!

I was pleased to accept the co-editors’ invitation to write a foreword to the im-
portant volume Interviewing and Interrogation: A Review of Research and Prac-
tice Since World War II. In my work, both with the Norwegian Police and Pros-
ecution Service for more than 25 years, as well as during my tenure as Assistant
Director at INTERPOL’s General Secretariat in Lyon, the development of police
non-coercive interview and investigative methodologies has been at the heart of
my work.

Investigations are about looking into events of the past with the
knowledge of today, whether ‘the past’ is years or only minutes ago. The range
of investigative tools available to police and law-enforcement agencies around
the world is ever-expanding. For example, forensic investigations have funda-
mentally changed over the decades with the knowledge of DNA and digital ev-
idence from mobile devices and computers, giving investigators and their agen-
cies valuable information. Indeed, investigations into crypto currencies are rap-
idly evolving, as are investigative tools taking advantage of nano-technology.

But at the core of all investigations remains our ability to obtain infor-
mation. Despite scientific progress, technical evidence may be inconclusive or
not available. Thus, the interview is still a core requirement to establish the facts
or events in question.

But there are more profound reasons why the interview remains vital.
Victims and witnesses of crime have both a right and a need to be heard, and to
have the crimes committed acknowledged and fully investigated. Interviews
with suspects of crime can, in many cases, provide the motive and explanations
needed to determine culpability, but also to provide closure to victims and their
families.

Although we all agree on non-coercive and scientifically-proven method-
ologies for forensic investigations, there are many differences between countries
with regards to interviews and interrogations — even between law-enforcement
agencies within a single country. This can be attributed to differences in legisla-
tion, culture, training and personal preference. However, the fact that

I Ruth Bader Ginsburg, interviewed in Betsy West and Julie Cohen, “RBG”, documentary, 4
March 2018.
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international police and law-enforcement agencies approach interviews and in-
terrogations so differently gives cause for reflection and concern in light of the
emphasis that is placed on these in all our judicial systems.

Unfortunately, there are many examples of grave miscarriage of justice
related to false and forced confessions, sometimes using torture, inhumane or
degrading treatment. This is a tragedy for all directly involved — the defendants
and victims — but also for justice. We are deeply dependant on the confidence of
the public to come forward and provide valuable information to help solve a
crime. Our ability to conduct objective investigations is the foundation of crim-
inal justice systems around the world. In the aftermath of wrongful convictions,
police and law-enforcement responses have varied, but there is no doubt that
important changes in interviewing and investigation methodology have emerged
through specific cases. For example, the historic development of the PEACE
model of interviewing in England and Wales? is a testament to this. The evi-
dence-based research foundation of that model inspired the development of in-
terview techniques in several countries, including the Nordic, and is an impact-
ful example of successful and fruitful collaboration between academia and prac-
titioners.

Bringing together practitioners and academia is not always straightfor-
ward. The co-editors of this volume deserve acclaim for doing so in an effort to
give police, law-enforcement, military, security and intelligence agencies deeper
knowledge of the subject of interviews and interrogation. This book provides a
compass for practitioners that is based on scientifically-researched and -proven
methods rather than pseudo-science or training ‘passed down’ as anecdotal
knowledge.

For me, starting with its title — Interviewing and Interrogation: A Review
of Research and Practice Since World War Il — this volume is thought-provoking.
The title points to the differences between non-coercive and accusatory (or co-
ercive) approaches of investigators. Here, I find the co-editors’ generic use of
the term ‘non-coercive information gathering’ helpful in developing such meth-
ods rather than arguments about the semantics of ‘interviewing’ and ‘interroga-
tion’.

The chapters looking at the historic evolution of techniques in victim-,
witness- and suspect-interviewing provides an in-depth understanding that is
useful for all concerned (including practitioners, academic researchers and stu-
dents). If one does not know the past, it is hard (if not impossible) to shape the
future. The Norwegian Police has always been at the forefront of developing
techniques in interviewing per se, but also specifically involving children and

2 See Chapter 12 of this book.
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other vulnerable persons. We have gained important knowledge through this
process; knowledge that has been shared with our partners internationally.

For example, the Norwegian structured model for interviewing is based
on the PEACE model of interviewing and, as described in Chapter 12 of this
book, the following overarching values and principles are required when imple-
menting PEACE structured interviews in Norway: (i) Communication; (ii) Rule
of Law; (iii) Ethics and empathy; (iv) Active consciousness; (v) Trust through
openness, and; (vi) Information verified through science. There is a decisively
active academic environment at the Norwegian Police University College
(‘NPUC’) which ensures that students and practicing police officers are kept up-
to-date on new methodologies and scientific research. With the Norwegian Po-
lice reform in 2015, we implemented not only structural changes to the police
in general, but also significant changes related to the overall quality of investi-
gations. The aim has been to ensure a knowledge-based, uniform and managed
development in the field of investigations.

This book discusses several requirements for non-coercive interviewing
skills to be effective. Among them is the notion that investigative techniques
need to be thoroughly tested by scientific studies. This is implemented across
the Norwegian Police together with NPUC. In order for this to function at its
best, we should strive to continually develop international co-operation and col-
laboration between academics and practitioners. Training programmes need to
be ongoing which requires dedication as well as resources. In the Norwegian
Police, we have put in place expertise stewardship in defined areas, interviewing
being one of them. ‘Stewardship’ entails the authority to adopt and introduce
national procedures and standards to ensure their follow-up and development.
Our NPUC ensures that national guidelines, procedures and supporting docu-
mentation are prepared in line with adopted process descriptions, supported by
both national and international research, as well as ensuring that relevant train-
ing is given to dedicated personnel. The process is also aimed at identifying the
need for research and subsequent communication of such needs to colleagues at
NPUC and other relevant institutions. The idea is always to maintain a focus on
systematic application of lessons learned in order to uncover what changes are
necessary.

As a police leader with senior management responsibility, I truly value
that the presentation of the different models of methods and techniques in this
volume also includes reference to the resources needed to enable practitioners
to apply them. However, as highlighted in various chapters by the international
experts, there is a need for continuous training and evaluation which must be
prioritized in order to have the desired positive effect.

With global inter-connectivity, international police co-operation is evolv-
ing all the time to the extent where, nowadays, almost every major case has
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some kind of international link. This can challenge practitioners in different
ways, none more than in the field of interviewing. Given the diverse policies,
procedures and methodologies used by agencies across the globe, can we base
national investigations and prosecutions on interviews conducted in other juris-
dictions? This is a big question. It would be easier to provide an answer if non-
coercive information elicitation (according to knowledge-based scientific meth-
ods) was the standard everywhere. We all know that this is not the case. We are
far from having reached our potential. Not only does this book attempt to bridge
the gap of standardized methodologies, but Chapter 6 on the Méndez Principles
(2021)3 concerns an important step forward in making this a reality. These Prin-
ciples essentially acknowledge that the successful outcome of a non-coercive
interview is interconnected with the full enjoyment of human rights by a person
at every stage of contact with state authorities (regardless of whether such en-
counters are labelled as ‘conversations’, ‘interrogations’, ‘interviews’ or ‘ques-
tioning’). The Méndez Principles present an alternative to the risks of coerced
statements and the brutality of torture, and a recognition that these tactics lead
to false confessions, unfair trials, and undermine the delivery of justice. The
continued promotion and dissemination of these principles globally will en-
hance international co-operation as well as secure the fundamental rights of in-
dividuals.

To conclude, I fully endorse this insightful and thought-provoking vol-
ume which also highlights the organizations that are actively helping others pro-
mote and practice non-coercive interviewing and interrogation. One such organ-
ization is the International Investigative Interviewing Research Group (‘ilIRG”),
founded in 2007 by two of the co-editors of this volume — Gavin Oxburgh and
Trond Myklebust. I had the great pleasure of opening its 2010 annual conference
in Stavern, Norway. The ilIRG is dedicated to improving interview practice
worldwide in order to achieve research-based practice and practice-based re-
search.*

As domestic law-enforcement agencies, we are thankful for such organi-
zations. We also thank the co-editors and authors for their inspiring work in this
book. We hope that they will continue to use their outstanding abilities to influ-
ence standards of ethical and non-coercive interviewing globally, across police,
law-enforcement, military, security and intelligence organizations.

An immense amount of work has been carried out by practitioners and
academics over the years to change the way interviews and interrogations are
conducted. This volume gives their work credit. But there is still room for

Anti-Torture Initiative, Association for the Prevention of Torture and the Norwegian Centre
for Human Rights, Principles on Effective Interviewing for Investigations and Information
Gathering, 2021 (‘Méndez Principles’) (https://www.legal-tools.org/doc/wbfiw1/).

4 See Chapter 21 of this book.
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improvement. This high-quality open-access anthology allows for such im-
provement to take place. As a consequence, the practice of non-coercive inter-
viewing can only be enhanced.

Kristin Ottesen Kvigne

Director General and Head,
National Criminal Investigation Service, Norway
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PROLOGUE BY
JUAN MENDEZ AND MARK THOMSON

Gathering information is an essential task in the proper functioning of all sys-
tems of justice as well as military and security operations. The reliability of the
information collected is of paramount importance in instructing what actions are
taken in investigations and military and security operations.

On this we can assume universal agreement. Where we see divergence is
in the methods of obtaining information. Some interrogation techniques are
clearly designed to coerce confessions, yet they are frequently counter-produc-
tive in obtaining accurate and reliable information to enable justice to be admin-
istered correctly or military and security operations to achieve their objectives.
From our joint perspective of documenting and preventing torture, we have ob-
served that the moment of highest risk of torture and other ill-treatment is during
questioning by State authorities in the early hours after deprivation of liberty
and while investigation of the facts is ongoing. However, just re-stating that tor-
ture and other ill-treatment are illegal has proven insufficient to change these
unlawful practices of interrogation. The methods of questioning and the integ-
rity of the whole process of contact between the State and suspects, witnesses
and victims of crime, plus other detainees, needed serious revision.

To be sure, torture and interrogation under coercive conditions has been
prohibited by international law since the end of World War II, when human
rights were firmly incorporated as obligations that States have vis-a-vis all per-
sons under their jurisdiction. In fact, as a matter of domestic law in most coun-
tries, torture has been banned for two-three centuries. The development of mod-
ern criminal law — and subsequently of fundamental international standards of
due process and humane treatment — is so well-entrenched that even countries
that practice torture deny that they do or resort to euphemisms to pretend that
they do not cross that line into barbarity. And yet it takes more than legal and
moral arguments to persuade our societies that it is simply untrue that ‘torture
works’.

As this edited volume reveals, much research and reform have been con-
ducted on information-gathering techniques over the last seventy years. Rap-
port-based interviewing faithfully respects the prohibition of ill-treatment and
also challenges the efficacy of traditional interrogation techniques grounded in
various forms of coercion. Interest in this research increased in the context of
the repercussions to the terrorist attacks of 11 September 2001, when attempts
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were made to justify the use of torture and other ill-treatment in the interrogation
of persons suspected of association with terrorists. The human rights movement
did its best to respond to these spurious attempts to justify torture, invoking its
illegality and immorality but also pointing out its ineffectiveness in fighting
crime. Yet, in the aftermath of tragic events the gulf between like-minded human
rights advocates and researchers, on one side, and interrogators and their supe-
riors in policy-making institutions, on the other, was not conducive to convinc-
ing many governments or much of the public.

What has changed since then is that — thanks to efforts such as this edited
volume — the knowledge and expertise of scientists, researchers, interrogators
and interviewers together with human rights advocates has been shared better in
a joint quest to review the effectiveness, legality and integrity of methods of
information gathering. The effort has been assisted by the evident failure of ‘en-
hanced interrogation techniques’ in providing reliable evidence that can stand in
court, and even in dismantling terrorist and organized crime networks.

We have recently co-chaired a multidisciplinary initiative to draw up a set
of “Principles on Effective Interviewing for Investigation and Information Gath-
ering” (‘The Méndez Principles’)! which is the focus of Chapter 6 of this book.
Because these principles (published in May of 2021) integrate the science and
practice of non-coercive interviewing with associated legal safeguards, we be-
lieve that they provide a sound framework for policy and practice that is in the
mutual interests of State authorities and individuals who are questioned by those
authorities. The Méndez Principles have received multiple expressions of sup-
port from States at the United Nations (‘UN’) General Assembly, the UN human
rights bodies and mechanisms, the UN Congress on Crime Prevention and Crim-
inal Justice, the Organization of American States, the African Commission on
Human and Peoples’ Rights, the Council of Europe, the European Union, the
Organization for Security and Co-operation in Europe (OSCE) Office for Dem-
ocratic Institutions and Human Rights, and chiefs of police (for example, in In-
donesia, Thailand and Madagascar). We believe that the Méndez Principles are
becoming a source of reference for international standards to be adopted in na-
tional jurisdictions and practice.

This edited volume is a very welcome addition to that initiative as it pro-
vides further detail on the developments in questioning and interviewing tech-
niques and related research. We are now convinced that any solution-oriented
approach to interviewing and interrogation must find and encourage this sort of
meaningful exchange of information, experience and proposals between a broad

1 Anti-Torture Initiative, Association for the Prevention of Torture and the Norwegian Centre
for Human Rights, Principles on Effective Interviewing for Investigations and Information
Gathering, 2021 (https://www.legal-tools.org/doc/wbfiw1/). For developments on the Mén-
dez Principles, please see the web site of the Association for the Prevention of Torture.
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variety of researchers, human rights advocates and officials responsible for gath-
ering information.

Juan E. Méndez

Professor of Human Rights Law in Residence, Washington College of Law;,
Former UN Special Rapporteur on Torture (2010-2016)

Mark C.A. Thomson CMG OBE
Former Secretary General, Association for the Prevention of Torture
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PART I: GENERAL






The Science of Interviewing:
How Do We Know What We Know?

Christopher E. Kelly and Melissa B. Russano”

1.1. Introduction and Overview

Data-driven decision-making and science-based policies are critical to ensuring
that the most effective tools and methods are being used to address real-world
issues, such as the challenge of how to effectively elicit information from people
during an interview.! Academics and practitioners alike have been calling for
investigators to transition away from customary, experience-based approaches
to interviewing and detecting deception, and toward adoption of science-based
approaches in their stead. Increasingly, there are hopeful signs this transition is
welcomed by many members of the practitioner community, and a growing
number of organizations are seeking out science-based interview and interroga-
tion training.?

A fundamental premise of this volume is that science-based methods of
interviewing — skills and techniques that have been validated through an objec-
tive process of systematic empiricism — are the most effective means of eliciting
reliable information from interviewees, and the current volume provides the

5

Christopher E. Kelly, Ph.D., is Professor of Sociology and Criminal Justice at Saint Joseph’s
University in Philadelphia, Pennsylvania. Melissa B. Russano, Ph.D., is a Professor of Crim-
inal Justice at Roger Williams University in Bristol, Rhode Island.

With a few exceptions in this chapter, we will use the term ‘interviewing’ to broadly refer to
the phenomenon of an agent of the state or government seeking information or intelligence
from suspects, witnesses, victims or sources in the course of an investigation. Thus, the term
‘interviewing’ subsumes other terms such as ‘interrogation’, ‘investigative interviewing’, ‘in-
formation-gathering’ or ‘intelligence collection’. Although most of the research on interview-
ing is done in a police or law-enforcement context, this term extends to other settings such as
military or intelligence interviews.

Susan E. Brandon, “Towards a Science of Interrogation”, in Applied Cognitive Psychology,
2014, vol. 28, no. 6, pp. 945-946; Susan E. Brandon et al., “The High-Value Detainee Inter-
rogation Group (HIG): Inception, Evolution, and Impact”, in Mark A. Staal and Sally C. Har-
vey (eds.), Operational Psychology: A New Field to Support National Security and Public
Safety, Praeger/ABC-CLIO, Santa Barbara, 2019, pp. 263-285; Christian A. Meissner,
Frances Surmon-Boéhr, Simon Oleszkiewicz and Laurence J. Alison, “Developing an Evi-
dence-Based Perspective on Interrogation: A Review of the U.S. Government’s High-Value
Detainee Interrogation Group Research Program”, in Psychology, Public Policy, and Law,
2017, vol. 23, no. 4, pp. 438-457.
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practitioner community with a comprehensive summary of the state of the sci-
ence of interviewing (with the irony being that, at some point after this volume
is published, the science will have advanced). Each chapter in this volume is
written by leading scholars in the field or practitioners who have become versed
in the science of interviewing and have key insights to share about their use of
science-based approaches in the field. The findings and conclusions are based
on hundreds, if not thousands, of studies using a wide variety of complex re-
search methodologies and statistical analyses, none of which is particularly easy
to understand for people without advanced scientific training. Just as it is fool-
hardy for academics to assume they understand the challenges and realities of
interviewing in the ‘real world’ without critical insights from and partnerships
with experienced practitioners, it is not realistic to expect practitioners to be-
come scientists in their own right, able to consume and put the science into prac-
tice without assistance. That said, it is imperative that practitioners are armed
with enough knowledge of scientific methods to become critical consumers of
purported scientific information.

The reason for this is twofold. First, whilst it is certainly reasonable to
rely on knowledgeable experts in the field to summarize and assist in translating
the science to practitioners, many practitioners will wish to take a deep dive into
the science themselves. To do this, a basic understanding of research methodol-
ogy will be useful. Second, we believe that practitioners will increasingly need
to be able to separate the wheat from the chaff — any person or organization
wishing to market a profitable interview training programme can label their
training ‘science-based’. It will be incumbent on knowledgeable practitioners to
be able to identify programmes and methods that are actually grounded in solid
science as opposed to those who masquerade as scientific while teaching non-
validated approaches. So, what does it mean to be a critical consumer of pur-
ported scientific information and how does one become one? Key to this ability
is understanding the answers to such questions as: How do scientists acquire
knowledge? How do they know what they know? How do you know that you
can trust something that is labelled scientific? How do you evaluate the quality
of a particular study or whether it is relevant to operational settings?

The purpose of the current chapter is to help practitioners (and other in-
terested persons) become critical consumers of information by providing a pri-
mer on the research methodologies commonly used to study interviewing.’ We
hope this will serve as a foundation for processing, understanding and applying

While we reference specific studies for the purpose of providing examples of various meth-
odological approaches, this chapter is not intended to serve as a review of the content-specific
findings from the interviewing literature, as that is the purpose of the other chapters in this
volume.
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the research findings shared not only in this volume, but also in other sources
the practitioner community will encounter as they vet and adopt science-based
methods. The introduction begins with a brief explanation of the scientific
method and key research concepts, including introducing the main methodolog-
ical approaches in interviewing science and a description of the peer review and
publication process. For those who wish to take a deeper dive into the logic of
hypothesis testing and related concepts, we have included these more advanced
topics in Appendix A. The heart of the chapter is a review of how we know what
we know by each methodology, specifically laboratory experiments, self-report
studies and field research. Before continuing, let us strongly endorse a bedrock
principle of science that, regardless of methodology, no single study should be
considered authoritative or held up as definitive ‘proof” of some phenomena.
Instead, each study should be evaluated in the context of the larger body of ac-
cumulating science on a particular topic, and it is our goal to help readers of this
chapter evaluate such scientific evidence.

1.2. The Scientific Method

The nineteenth century philosopher and scientist Charles Peirce proposed four
ways that people acquire knowledge or beliefs: tenacity, authority, reason and
science.* Passer’ added what he called empiricism to the list, but it might be
better conceptualized as personal experience. Tenacity refers to believing some-
thing because we have always believed it, with little to no scrutiny of the validity
of that belief. Authority is when we rely on others as a source of information,
and reason refers to relying on our own logic, intuition and reasoning. Personal
experience is when we acquire beliefs and knowledge via direct personal expe-
rience or our informal observations. Although tenacity, authority, reason and
personal experience can be useful (for example, they are often a catalyst for an
important step in the scientific research process, namely developing the research
question), these methods can also leave one vulnerable to developing knowledge
and beliefs that are distorted or inaccurate. Children raised by parents who be-
lieve the Earth is flat mistakenly place too much weight in tenacity and authority
when adopting that belief themselves, while reasoning, intuition and personal
experience can lead us astray when we fall prey to a host of cognitive biases that
affect our perception, memory and decision-making.®

Charles S. Peirce, “Illustrations of the Logic of Science: The Fixation of Belief”, in Popular

Science Monthly, 1877, vol. 12, pp. 1-15.

5 Michael M. Passer, Research Methods Concepts and Connections, Worth Publishers, New
York, 2017.

6 Riidiger F. Pohl, “What Are Cognitive Illusions?”, in Riidiger F. Phol (ed.), Cognitive Illusions:

Intriguing Phenomena in Thinking, Judgment, and Memory, Routledge, Abingdon, 2022;
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For example, humans tend to focus their attention to certain aspects or
features of an event at the expense of others (attentional bias); we tend to think
that others agree with us more strongly or often than they do (false consensus
effect); we underestimate situational forces on others’ behaviour and tend to
make internal attributions for their behaviour (fundamental attribution error);
we tend to pay more attention and assign more weight to information that is
consistent with our pre-existing beliefs while dismissing or downplaying the
importance of information that is inconsistent (confirmation bias), to name just
a few. Taken together, cognitive biases make it difficult for us to objectively
analyse information or a situation via reasoning, intuition, or informal personal
observations or experiences.

What is science then, and what makes it different than the other methods
for acquiring information? Systematic empiricism, or what is more commonly
referred to simply as ‘science’, is the acquisition of information through system-
atic observation, which means the observations are made in deliberate and con-
trolled ways, with the method of observation determined in advance. To go
about testing, or answering, the research question, researchers develop a hypoth-
esis, or the specific prediction the researcher is seeking to test. Generally, re-
searchers are trying to determine whether there is a relationship between two or
more variables (that is, anything that varies) grounded in broader scientific the-
ory (that is, a proposed explanation of some phenomena). A scientist must de-
termine what methodology they will use to test that hypothesis, design a study
that manipulates or measures the variables of interest, determine what popula-
tion they will draw their sample participants from, collect and analyse the data,
compare the results to their hypothesis, and draw objective conclusions while
acknowledging the limitations of the study.

For example, a researcher might be interested in whether certain interview
techniques are related to the amount of information an interviewee discloses, or
whether age of an interviewee is related to suggestibility. In addition to wanting
to know whether a relationship between two or more variables exists, research-
ers often seek to understand the nature of that relationship (that is, are the vari-
ables simply associated, or does one variable cause the other)? The research
methodology chosen determines what kind of conclusions can be drawn about
the nature of the relationship (see methodologies section for discussion of this
issue); however, regardless of the specific nature of the hypothesis, researchers
seek to test whether the data do or do not provide support for the hypothesis.
Should the analysis reach statistical significance, we can conclude that that there

Amos Tversky and Daniel Kahneman, “Judgment under Uncertainty: Heuristics and Biases”,
in Science, 1974, vol. 185, no. 4157, pp. 1124-1131.
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is a minuscule chance that the pattern we observed in the data happened purely
by chance, and we can conclude that there is a relationship between the variables.

Just because a result is statistically significant, however, does not neces-
sarily mean it has practical significance; practical significance has to do with
whether the statistically significant relationship between variables is meaningful
in the real world. For example, if one finds that a spacious, ‘soft’ interview room
that is designed to prime warmth and openness leads to a statistically significant
increase in interviewee disclosure compared to a traditional interview room (for
example, there is an average increase of 10 words spoken by interviewees in the
‘soft’ room), but that difference is either so small or the content of the increased
volume of words spoken is irrelevant from an investigatory standpoint, it would
be statistically significant but perhaps not practically significant. While design-
ing their study, researchers must also consider the validity of it, which can be
thought of very broadly as the quality of the work, and all researchers strive to
maximize validity. However, there are multiple types of validity, and internal
validity, external validity and ecological validity are three types that are partic-
ularly relevant for those seeking to understand interviewing research.

1.2.1. Internal Validity

This term refers to the extent to which a researcher can draw cause and effect
conclusions from their research study (in other words, that one variable caused
another). To be able to draw causal conclusions, a researcher needs to have high
experimental control; this means the ability to control all factors in their research
study, so that if a relationship between variables is observed, the researcher can
be highly confident that the only explanation is that one variable caused another.

1.2.2. External Validity

This refers to the extent to which the results of a study can be extrapolated be-
yond the specific confines of the research study — in other words, to what extent
can the results be generalized to other populations and settings?

1.2.3. Ecological Validity

This is related to the concept of external validity and is the extent to which the
results of a study can be generalized to the ‘real-world’ situation one is trying to
understand. Ecological validity is often evaluated in terms of the mundane real-
ism of the study, or the extent to which the experience in or the materials used
in a study mirror what one would see or experience in a natural setting. Imagine,
for example, a study regarding juror perceptions of interrogations. A study that
used a live trial reenactment would have higher mundane realism than one that
asked participants to read a trial transcript. Arguably more important than mun-
dane realism, however, is psychological realism — the extent to which the
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research adequately engages participants in the underlying psychological pro-
cesses that the researcher wishes to understand and generalize.” Certainly the
goal for any applied researcher is for their work to have impact beyond an indi-
vidual study; however, any single study may have higher or lower external
and/or ecological validity. Researchers must ask themselves, and acknowledge,
to whom and under what circumstances the results of a particular study can be
generalized.

1.2.4. Peer-Review and Publication Process

One of the hallmark features of the development of scientific knowledge is the
vetting process research undergoes to ensure that the work is of high quality.
Generally speaking, once a researcher completes data collection and analysis on
a particular study, the researcher then writes up that work and submits it for
publication in an academic journal. The gold-standard for publishing one’s work
is in a double-blind, peer-reviewed journal. When a manuscript is submitted to
this type of journal, the document is stripped of any information that might re-
veal the identity of the authors. An editor then asks qualified experts (typically
two to three) to read the manuscript, and anonymously provide a detailed cri-
tique and a recommendation with respect to whether and under what conditions
it should be published. The double-blind review process is critical for ensuring
that reviewers can provide honest feedback without concern of personal or pro-
fessional repercussions and helps to mitigate any unconscious bias that might
occur if a reviewer was aware of the author’s identity. The importance of the
peer-review and publication process cannot be overestimated because it func-
tions as a gatekeeper to distinguish between quality and junk science. Another
outlet for reliable science is high-quality edited volumes (such as the one you
are reading) in which recognized experts in the field serve as authors who sum-
marize and synthesize the literature on a particular topic area.®

Original research articles (or some chapters in high-quality edited vol-
umes) that report the detailed results of a study are considered primary sources;
secondary sources are outlets that review the literature in a particular area (usu-
ally by summarizing and synthesizing primary source articles). Generally speak-
ing, practitioners will likely find it most useful to rely on secondary sources, but
primary source literature should be made available to those who are interested.
The current volume is an example of a secondary source, and in the remainder

7 Elliot Aronson, Timothy D. Wilson and Robin M. Akert, Social Psychology: The Heart and
the Mind, HarperCollins College Publishers, New York, 1994.

On the opposite end of the spectrum there exist predatory journals and publishers, the worst
of which allow people to simply pay a fee to publish their work and have no meaningful
review process.
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of this chapter, we will be citing examples of primary source material across the
three main methodologies to highlight the process of studying interviewing.

1.3. Common Research Methodologies

There are three common methodologies used in the scientific study of interview-
ing, and each has its unique strengths and weaknesses in terms of validity, de-
scribed above, and approach, answering one or more research questions with
hypotheses, original data collection and analyses. Which methodology a re-
searcher chooses depends on a number of factors, including the question being
asked, the researcher’s discipline and training and deeper epistemological mat-
ters (for example, ‘How do we know what we know?”). It is important to recog-
nize and be honest about the limitations of social science research design, and it
is equally important to not give undue weight to one method over another. To
this end, in this chapter we will apply the concept of triangulation to the research
on interrogation and interviewing.

Triangulation for our purposes will consist of examining the three most
common methodologies that have been used to study interrogation: controlled
experiments, typically conducted in laboratories; self-reports from experienced
practitioners, principally in the form of surveys or interviews; and observational
or field studies such as systematic content analyses of interview recordings or
transcripts. Lab experiments tend to suffer from more external or ecological va-
lidity concerns; self-reported data are potentially biased in numerous ways in
addition to not being ‘objective’ ‘truth’; and sampling issues abound in field
studies and causality is questionable at best. That said, experimenters have un-
matched control over their manipulations and can isolate causes of behaviour;
who better to learn from than individuals who are practiced in the phenomenon
in ways that few researchers are; and systematically observing the actual phe-
nomenon of interest in the field is the very definition of empirical. No one study
— regardless of methodology — should be considered authoritative on a topic. If
there is one message to take away from this chapter, it is that we seek to find
convergence of findings across the various methodologies, which are explored
in more detail below. When we find such convergence or agreement, our confi-
dence in the research findings and conclusions increases. Taken together, the
studies employing these various methodologies paint a near-complete picture of
interviewing research.

1.3.1. Laboratory Studies

The most common methodology utilized by researchers studying interviewing
has been laboratory studies or experiments. One of the hallmark features of a
laboratory experiment is that the researcher systematically controls and manip-
ulates what occurs during the study. In a basic experimental design, there are
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two types of variables studied: independent and dependent variables. An inde-
pendent variable is a variable that the researcher manipulates (‘X”), whereas the
dependent variable (‘Y’) is the outcome or behaviour the researcher believes
will be affected by the independent variable. The major strength of laboratory
research is the ability of researchers to examine causality, as opposed to being
able to simply determine whether two variables are associated (or correlated);
in other words, in a well-designed experiment, the researcher can determine not
only that X and Y are related, but whether X causes Y. To be able to draw such
causal conclusions, the experimenters must exert a high degree of experimental
control over everything that happens during the experiment. This means that
when studying different factors in an experiment, the experimental conditions
should be exactly the same except for the manipulation of the independent var-
iable.

Participants in an experiment should be randomly assigned to a condition,
which means that each participant has an equal chance of being assigned to any
condition of the study. This is a critical part of experimental design because it
ensures that the two groups of participants are on average equivalent on any
number of variables that might influence a person’s pre-existing likelihood of
differing on the dependent variable. In other words, if participants are randomly
assigned to a condition, any pre-existing differences people have (for example,
gender, age, suggestibility, life experiences, political orientation, et cefera) that
might be related to what you are interested in measuring will be spread out
across the study conditions equally, assuming you have a sufficiently large sam-
ple size. Spreading out these pre-existing differences, coupled with the condi-
tions created by the experimenter being identical except for the difference inten-
tionally created by the manipulation of the independent variable, allows us to
draw causal conclusions. Since the only difference between groups on average
is the difference between the independent variable conditions, any change on
the dependent variable must be caused by the independent variable.

Frenda and colleagues conducted a study using a basic experimental de-
sign.’ They were interested in whether sleep deprivation (the independent vari-
able) affects false confession rates (the dependent variable). In a laboratory set-
ting, participants were falsely accused of wrongdoing, and the research team
created two interview conditions: one in which participants were interrogated
while sleep deprived (experimental condition), and the other in which partici-
pants were not (control condition). Importantly, everything the participants ex-
perienced was identical except for the amount of sleep they had prior to being

®  Steven J. Frenda, Shari R. Berkowitz, Elizabeth F. Loftus and Kimberly M. Fenn, “Sleep Dep-
rivation and False Confessions”, in PNAS Proceedings of the National Academy of Sciences
of the United States of America, 2016, vol. 113, no. 8, pp. 2047-2050.
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interrogated, and participants were randomly assigned to condition. Sleep-de-
prived participants falsely confessed at a significantly higher rate than the well-
rested participants.

Most experimental studies are more complex than the basic design de-
scribed above, in that there may be multiple independent variables (with more
than two conditions for each one) as well as multiple dependent variables. In
addition, the example above is illustrative of a between-participants research
design (in which different people participate in each condition of the experiment)
whereas others use a within-participants design (where the same people experi-
ence all conditions of the experiment)!® or there is some combination of both
across the independent variables (mixed-participants design). Regardless of the
nuances of the methodology, the common thread and strength of well-designed
experiments is the ability to isolate the effects of a single or a few variables and
draw cause-and-effect conclusions.

Such higher internal validity, however, tends to come with a trade-off of
lower external and ecological validity. Laboratory experiments by definition do
not occur in the naturally occurring environment of the phenomena under inves-
tigation, and therefore, they tend to oversimplify complex phenomena and in-
teractions. The real-world is messy, and interviewing research almost exclu-
sively focuses on studying human behaviour which, by its nature, is complex.
Multiple variables have an impact on human behaviour, and variables interact
to affect human behaviour in unique ways, but most laboratory experiments only
examine a small number of variables at a time. Moreover, laboratory experi-
ments often cannot fully replicate all components of a phenomenon. For exam-
ple, although researchers have used creative and highly engaging paradigms to
study the elicitation of true and false confession in the laboratory, for ethical and
practical reasons, researchers will never be able to accuse participants of com-
mitting a serious violent crime in an experimental study and have them believe
that they are truly under investigation for that crime and being interviewed by
actual law enforcement officers. That does not mean that the underlying psycho-
logical processes being studied cannot be generalized beyond the laboratory, but
it is always important to consider whether and to what extent limited mundane
realism lessens the ecological validity of the work.

A discussion of two commonly used paradigms to study interrogation and
confession in the laboratory can be used to understand the balance researchers
seek between internal validity and ecological validity concerns. Kassin and

10 In a within-participants design in which all people experience all experiment conditions, ran-
dom assignment to condition is not applicable; rather, participants will typically be randomly
assigned to the order that they experience the experiment conditions (a process called ‘coun-
terbalancing’).
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Kiechel developed the first paradigm to study false confessions in the laboratory.
Innocent people are accused of inadvertently pressing the forbidden alt-key dur-
ing a typing task, which caused the computer to crash and data to be lost. In their
first demonstration of the paradigm, the independent variables the researchers
manipulated were whether participants were confronted with false evidence (in
the form of false witness testimony) and the vulnerability of participants’ mem-
ories (in the form of the speed of the typing task, with those typing fast being
less confident in their memories). Two of the primary dependent variables of
interest were whether participants would sign a confession statement (compli-
ance) and whether they would come to believe they were guilty (internalization).
Participants confronted with false evidence of their guilt were more likely to
sign the confession statement and internalize their guilt, and because of the ran-
dom assignment of participants to the experimental versus control conditions,
we can have a great deal of confidence in the causal connection between false
evidence and false confessions.!!

This groundbreaking study demonstrated for the first time that false con-
fessions could be elicited in the laboratory and provided a way to study a host
of interrogation factors (including interrogation approaches and individual risk
factors, such as youth and suggestibility).!? The ‘alt-key’ paradigm, however,
has been criticized on ecological validity grounds, with a specific concern about
its lack of mundane realism (that is, the disparity between the experimental sit-
uation and what ‘real-world’ interrogations look like). Specifically, the act
wrongdoing participants are accused of in this paradigm is non-criminal in na-
ture, unintentionally committed, of low severity, and there are relatively low-
stakes consequences of confessing.

In part to address ecological validity concerns, Russano and colleagues
created a new paradigm which involved accusing students of cheating during an

' Saul M. Kassin and Katherine L. Kiechel, “The Social Psychology of False Confessions:

Compliance, Internalization, and Confabulation”, in Psychological Science, 1996, vol. 7, no.
3, pp. 125-128.

For example, Robert Horselenberg, Harald Merckelbach and Sarah Josephs, “Individual Dif-
ferences and False Confessions: A Conceptual Replication of Kassin and Kiechel (1996)”, in
Psychology, Crime & Law, 2003, vol. 9, no. 1, pp. 1-8; Kirk A.B. Newring and William
O’Donohue, “False Confessions and Influenced Witnesses”, in Applied Psychology in Crim-
inal Justice, 2008, vol. 4, no. 1, pp. 81-107; Jennifer T. Perillo and Saul M. Kassin, “Inside
Interrogation: The Lie, the Bluff, and False Confessions”, in Law and Human Behavior, 2011,
vol. 35, no. 4, pp. 327-337; Allison D. Redlich and Gail S. Goodman, “Taking Responsibility
For an Act Not Committed: The Influence of Age and Suggestibility”, in Law and Human
Behavior, 2003, vol. 27, no. 2, pp. 141-156.
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experiment.'® This act and potential consequences are more serious in nature
(especially in a university setting), it is an intentionally committed act (that is,
participants are certain of their innocence or guilt when accused), and this para-
digm allows for the study of both true and false confessions (that is, innocent
and guilty participants can be accused). Russano and colleagues found that both
explicit and implicit offers of leniency (in the form of minimization tactics) in-
creased both true and false confessions. It is important to keep in mind that eco-
logical validity is not an all-or-nothing concept, but rather it lies on a continuum.
Although the ‘cheating’ paradigm arguably has greater ecological validity than
other experimental paradigms, it can still be criticized for not approximating
actual interrogations. Critics whose focus is purely on the issue of mundane re-
alism (as opposed to psychological realism), however, do not appreciate that the
underlying psychological processes can still be generalized beyond the confines
of the study even if the study does not fully capture all real-world conditions.'*

13 Melissa B. Russano, Christian A. Meissner, Fadia M. Narchet and Saul M. Kassin, “Investi-
gating True and False Confessions within a Novel Experimental Paradigm”, in Psychological
Science, 2005, vol. 16, no. 6, pp. 481-486.

The ‘alt-key’ and ‘cheating’ paradigms are just two of the many laboratory paradigms used in
the interviewing literature, and researchers continually seek to create novel paradigms and
modify existing ones to improve ecological validity.

For just a few examples of innovating and interesting laboratory paradigms in various
areas of investigating interviewing research, see for instance: R. Edward Geiselman ef al.,
“Enhancement of Eyewitness Memory: An Empirical Evaluation of the Cognitive Interview”,
in Journal of Police Science and Administration, 1984, vol. 12, no. 1, pp. 74-80; Jillian R.
Rivard, Ronald P. Fisher, Belinda Robertson and Dana H. Mueller, “Testing the Cognitive
Interview With Professional Interviewers: Enhancing Recall of Specific Details of Recurring
Events”, in Applied Cognitive Psychology, 2014, vol. 28, no. 6, pp. 917-925.

In the Cognitive Interview domain, see for example: Maria Hartwig, Pdr Anders Granhag,
Leif A. Stromwall and Ola Kronkvist, “Strategic Use of Evidence During Police Interviews:
When Training to Detect Deception Works”, in Law and Human Behavior, 2006, vol. 30, no.
5, pp. 603-619; Par Anders Granhag, Simon Oleszkiewicz, Marthe L. Sakrisvold and Steven
M. Kleinman, “The Scharff Technique: Training Military Intelligence Officers to Elicit Infor-
mation from Small Cells of Sources”, in Psychology, Crime & Law, 2020, vol. 26, no. 5, pp.
438-460; see also Chapters 10 and 16 of this book.

In the evidence presentation domain, see for example: Drew A. Leins, Ronald P. Fisher
and Aldert Vrij, “Drawing on Liars’ Lack of Cognitive Flexibility: Detecting Deception
Through Varying Report Modes”, in Applied Cognitive Psychology, 2012, vol. 26, no. 4, pp.
601-607; Aldert Vrij, Sharon Leal, Samantha Mann and Pér Anders Granhag, “A Comparison
Between Lying About Intentions and Past Activities: Verbal Cues and Detection Accuracy”,
in Applied Cognitive Psychology, 2011, vol. 25, no. 2, pp. 212-218.

In the credibility assessment domain, see for example: Jacqueline R. Evans et al., “Ob-
taining Guilty Knowledge in Human Intelligence Interrogations: Comparing Accusatorial and
Information-Gathering Approaches With a Novel Experimental Paradigm”, in Journal of
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1.3.2. Self-Report Studies

If you are a practitioner reading this chapter, you may have been approached by
a researcher to participate in a study about your professional experiences con-
ducting interviews. After laboratory studies, self-report studies (in the form of
surveys, in-depth interviews and focus groups) about interviewing and interro-
gation are the next most common way we understand the practices. The major
benefit of self-report studies is that researchers are able to learn about the prac-
tices directly from experts in the field. Generally speaking, self-report studies
ask practitioners how often they employ a set of techniques, how they approach
different types of interviewees, or their attitudes regarding various aspects of
conducting interviews (we note here that surveys and research interviews with
people who have been interviewed also exist, though are rarer).!> Furthermore,
self-report studies offer insight into the decision-making process of interviewers
(and interviewees) that is otherwise unknowable while simply observing an in-
terview (see Section 1.3.3. below). When researchers understand the perspective
of those who have experienced the interview process first-hand, this insight can
be used to formulate research questions to be explored in other self-report stud-
ies or, ideally, through the other methodologies covered in this chapter.

Of the types of these studies, self-administered surveys (or questionnaires)
are, by far, the most common because they are the most straightforward to con-
duct, assisted in large part due to online survey platforms. Also, the ‘self-admin-
istered’ part of surveys requires little or no effort on the part of the researcher in
collecting the data, whereas in-depth interviews and focus groups require the
active participation of one or more researchers. While designing a survey, the
researcher needs to develop clearly worded questions that leave little-to-no room
for ambiguity so that every survey participant understands the question in the
same manner. Further, the questions must also actually measure what the re-
searchers think they are measuring (an issue known as construct validity).

Applied Research in Memory and Cognition, 2013, vol. 2, no. 2, pp. 83—88; Aldert Vrij et al.,
“Detection of Concealment in an Information-Gathering Interview”, in Applied Cognitive
Psychology, 2014, vol. 28, no. 6, pp. 860—-866.

In the intelligence interview domain, see for example: Saul M. Kassin, Christian A. Meiss-
ner and Rebecca J. Norwick, “‘I’d Know a False Confession if I Saw One’: A Comparative
Study of College Students and Police Investigators”, in Law and Human Behavior, 2005, vol.
29 no. 2, pp. 211-227; Max Guyll et al., “Innocence and Resisting Confession During Inter-
rogation: Effects on Physiologic Activity”, in Law and Human Behavior, 2013, vol. 37, no. 5,
pp. 366-375; Rachel E. Dianiska, Jessica K. Swanner, Laure Brimbal and Christian A. Meiss-
ner, “Conceptual Priming and Context Reinstatement: A Test of Direct and Indirect Interview
Techniques”, in Law and Human Behavior, 2019, vol. 43, no. 2, pp. 131-143.

See, for example, Hayley M.D. Cleary and Ray Bull, “Jail Inmates’ Perspectives on Police
Interrogation”, in Psychology, Crime & Law, 2019, vol. 25, no. 2, pp. 157-170.
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A typical survey about interviewing asks participants to report their use
of a number of specific techniques on a specific scale such as from one (never)
to five (always), and the average scores are reported from the most frequently
used technique to the least. Which techniques and how many are included are
left up to the researchers designing the survey, and those decisions can influence
the results. For instance, in what was perhaps the first large-scale survey of its
kind, Kassin et al.'® found that the most commonly reported technique out of
their list of 16 was “Isolating suspect from family and friends”. Subsequent sur-
veys examined up to 67 specific techniques and found that those related to rap-
port-building were the most commonly employed interview methods.!”

In addition to the frequency of use, most survey research attempts to draw
connections between the rate at which practitioners report using techniques and
other elements of interviewing. First, in each of the three published self-report
surveys referenced in the previous paragraph, the numerous specific techniques
were reduced into a fewer number of categories. This is accomplished in one of
two ways: either after-the-fact statistical procedures using the self-reported data
that uncover groupings of related techniques'® or before-the-fact conceptual
groupings of related techniques.'” These categories were then analysed in rela-
tion to other self-reported aspects of the interview process or the interviewers
themselves. For example, Kassin ef al. analysed five attributes of the partici-
pants in relation to their four technique groupings — years of experience, if they
had received formal training, how confident they were at lie detection, number
of interrogations they had conducted and the average length of their interroga-
tions. They found that more experienced participants and those who had re-
ceived formal training were significantly more likely to employ techniques re-
lated to their presentation of evidence factor that included showing photographs
to the suspect and telling the suspect they failed a polygraph test than those with
less experience and those without formal training.

The next type of self-report study is in-depth interviews. Whereas the pur-
pose of surveys is to cover a wide range of topics at a fairly superficial level in
order to make broad conclusions about interviewing techniques, in-depth

Saul M. Kassin et al., “Police Interviewing and Interrogation: A Self-Report Survey of Police
Practices and Beliefs”, in Law and Human Behavior, 2007, vol. 31, no. 4, pp. 381-400.

17 Allison D. Redlich, Christopher E. Kelly and Jeaneé C. Miller, “The Who, What, and Why of
Human Intelligence Gathering: Self-reported Measures of Interrogation Methods”, in Applied
Cognitive Psychology, 2014, vol. 28, no. 6, pp. 817-828; Wachi Taeko et al., “Police
Interviewing Styles and Confessions in Japan”, in Psychology, Crime & Law, 2014, vol. 20,
no. 7, pp. 673—-694.

Kassin et al., 2007, see supra note 16; Wachi et al., 2014, see supra note 17.

19 Redlich, Kelly and Miller, 2014, see supra note 17.
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interviews can tap into the richness of practices in ways that surveys cannot.
Most studies that utilize an in-depth interview approach use a semi-structured
protocol in which all interviewees are asked the same set of questions, but it also
allows for spontaneous follow-up questions either at the end of the structured
questioning process or in response to a particular answer. Asking all study par-
ticipants the same set of questions allows researchers to more easily analyse and
synthesize (that is, systematically observe) the responses across the entire sam-
ple, while the unstructured, spontaneous follow-up questions allow the research-
ers to explore topics they might not previously have thought of or to get clarifi-
cation about something the interviewee said.

Researchers conducting in-depth interviews typically must rely on some
combination of purposive convenience sampling and snowball sampling. Pur-
posive convenience sampling is when researchers use their own judgement to
identify and reach out to people who fit into the population they wish to study
and invite them to participate in the study; researchers often call upon their own
network of professional and personal contacts to obtain a sample in this way.
Snowball sampling is when people who have participated in the study are asked
to identify other prospective participants from the population of interest, and
those potential participants are approached and asked to participate. Both of
these types of non-probability sampling strategies are typical to the method, but
it almost always leads to non-representative samples that may be difficult to
generalize beyond the confines of the particular study.

Sampling challenges aside, in-depth interviews are excellent for getting a
grasp on what is actually happening in the field and a ‘boots-on-the-ground’
perspective. Like with survey research, some researchers have used in-depth in-
terview data not just to capture what is happening in the interrogation room from
the perspective of the interviewer or interviewee, but also to examine whether
the reported interview strategies are related to key outcomes such as interviewee
co-operation and disclosure. For example, Goodman-Delahunty, Martschuk and
Dhami?® interviewed an international sample of 34 law enforcement practition-
ers and 30 individuals who had been questioned about alleged terrorist activities,
and they found that rapport-building and other non-coercive strategies facili-
tated more complete and meaningful disclosures.

Resources can pose a significant challenge for researchers utilizing an in-
depth interview approach, in that it tends to be time-consuming and may require
significant financial resources. A study by Russano, Narchet, Meissner and
Kleinman can be used to illustrate the intensive nature of this type of work. They

20 Jane Goodman-Delahunty, Natalie Martschuk and Mandeep K. Dhami, “Interviewing High

Value Detainees: Securing Cooperation and Disclosures”, in Applied Cognitive Psychology,
2014, vol. 28, no. 6, pp. 883—897.
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interviewed 42 military, intelligence and law enforcement interrogators, a subset
of which had experience interrogating high-value targets.?' A combination of
purposive convenience sampling and snowball sampling was used to identify
participants from various federal law enforcement agencies and military
branches who were considered ‘highly experienced’ by themselves and by their
professional counterparts. It took great effort to identify, obtain contact infor-
mation for, and in some cases, gain consent to participate.?? The interviews
lasted two to three hours, and the researcher conducting the interview travelled
to the location where the interrogator was located to conduct the interview in
person,? which required significant financial resources to cover travel costs (for
example, flights, hotels, et cetera). The goal of Russano et al.’s study was to
gain an understanding of not only what was occurring during interrogations we
typically do not have access to (due to lack of recordings and systematic obser-
vations), but to understand highly experienced practitioners’ perceptions of what
interrogation practices are least and most effective. The audio-recorded inter-
views were then transcribed by a professional transcription service (also costly),
and then two coders needed to develop a coding scheme (see Section 1.3.3.,
‘Field Studies’, for a description of this process) and systematically code what
was a very dense and lengthy data set (time intensive) that was primarily quali-
tative in nature (that is, the focus was not on reducing the data to numerical
analysis, but rather to identify common themes in the participant responses).
Some of the highlights from the results of this study are that the sample of highly
experienced interrogators believed that rapport-building approaches are most
effective (and confrontational approaches least effective) at eliciting reliable in-
formation and that more advanced training on interviewing and interrogation is
needed, including on how to effectively incorporate interpreters into the inter-
view room.

Lastly, a third type of self-report approach is the use of focus groups,
which typically consist of a small number of participants (for example, five to
ten) with shared experiences who are brought together for a similar, but distinct,

2l Melissa B. Russano, Fadia M. Narchet, Steven M. Kleinman and Christian A. Meissner,
“Structured Interviews of Experienced HUMINT Interrogators”, in Applied Cognitive Psy-
chology, 2014, vol. 28, no. 6, pp. 847—859.

22 Although most investigators approached were willing to participate, scheduling occasionally
prevented participation. In addition, because some participants were active investigators, care-
ful steps were taken to reassure participants that their participation and responses would re-
main confidential.

23 This study was conducted before video-conferencing (for example, Zoom) became common-
place. As people have become more comfortable with a virtual platform, these types of inter-
views could likely be conducted in a remote format, without much compromise in quality of
the interviews.
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purpose from interviews. Whereas interviews have the benefit of going deep
into a topic and allow for the researcher to probe more in-depth where necessary,
focus groups can also do this but with the added benefit of having the partici-
pants engage with one another. The researcher crafts the prompts, or questions,
in fairly broad terms, giving each participant the opportunity to respond. Ideally,
the participants will not simply reiterate what the previous ones said but instead
build upon and further illuminate the topic, as focus groups are especially suited
toward exploring new or understudied topics.

For example, Meehan, Kelly and McClary conducted two focus groups
with investigators whose role in a correctional facility is to investigate gang af-
filiations and activity and rule infractions more broadly.?* One of the biggest
discoveries from the focus groups are what Meehan and colleagues referred to
as ‘short- versus long-term rapport’. During criminal investigations, the interac-
tions between law enforcement and interviewees are generally confined by the
needs of the investigation (short-term), but in a correctional facility where the
average stay is eight months, the investigators are conscious of the need to main-
tain rapport with interviewees over longer periods of time that may also criss-
cross several different investigations. It is unlikely that such a distinction would
be uncovered in a survey, and perhaps researchers would have found this in an
interview, but the dynamic of multiple participants weighing in and building
upon a single topic can lead to a new discovery.

Although learning directly from experts constitutes the primary strength
of self-report methodologies, like every social science method, surveys, inter-
views and focus groups come with weaknesses as well. First, sampling and gen-
eralizability problems abound in self-report studies. This is a specific problem
in survey research, as interviews and focus groups are not designed to produce
generalizable findings (a limitation in its own right). Recruiting sufficiently
large survey samples for appropriate analysis is an ongoing challenge, to say
nothing of the near-herculean task of drawing samples that are representative of
the population of practitioners or interviewees.

Next, all three self-report methodologies involve the subjective percep-
tions of the participants involved in the study. This problem has two related
components. First, perceptions are not to be considered accurate, objective fact
and may be influenced by cognitive biases and the fragility of human memory.
It is important to know what practitioners think for the reasons described above,
but this is different than treating those thoughts as the unvarnished truth. Simply

24 Nathan Meehan, Christopher E. Kelly and Michael McClary, “The Snitching Hour: Investi-
gations and Interviewing in a County Jail”, in Security Journal, 2019, vol. 32, no. 2, pp. 198—
217. This study is noteworthy because it is an example of a study exploring the non-criminal
interviews, which is a relative rarity in the interviewing world.
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put, our perceptions are not always accurate for many reasons, not the least of
which is that we do not always understand what influences our own behaviour.
Finally, all self-report studies potentially suffer from what is known as social
desirability bias. This is the situation where the participants’ answers are influ-
enced — even if on an unconscious level — by what they think they should say or
what they think the researcher wants to hear. This occurs because people typi-
cally want to be viewed in a positive light and co-operate with the researcher,
and this can affect the responses they give. As the level of potential controversy
in the topic increases, the risk of social desirability does as well. With contem-
porary interviewing research being spurred on by rising public awareness of
false confessions and coercive tactics, participants of studies in this research
area may be motivated to withhold their true feelings or prior practices for fear
of experiencing stigma by the researcher.

1.3.3. Field Studies

Arguably the least common methodology employed to study interviewing is
known as field studies, or the systematic observation of the actual phenomenon
in its naturally occurring environment. In this area, nearly all observations have
been conducted using an official record of an interview, primarily transcripts,
but researchers are increasingly receiving access to audio and video recordings
that allow for a more naturalistic way to observe the interaction between inter-
viewer and interviewee. An additional way to observe an interview is to view it
live and in person, though for obvious reasons this is a difficult proposition at
best, and the only large-scale study to have actually done it (in combination with
having access to video recordings) was Leo’s seminal study that essentially es-
tablished the modern era of interrogation field research.?

Because live observation is so rare in the published literature, the remain-
der of this section will focus on the field studies of transcribed and/or recorded
interviews, and it is worth taking a moment to explore the mechanisms of con-
ducting such a study, often known as a ‘content analysis’. First, getting access
to either medium is a challenge, and it is likely the primary reason for the relative
rarity of field research on interviewing. This is changing, as partnerships be-
tween the practitioner and academic communities develop and flourish, and the
number of studies examining actual interviews is increasing as a result.?

2 Richard A. Leo, “Inside the Interrogation Room”, in The Journal of Criminal Law and Crim-
inology, 1996, vol. 86, no. 2, pp. 266-303.

Melissa B. Russano, Christopher E. Kelly and Christian A. Meissner, “From the Ivory Tower
to the Interrogation Room: Training and Field Evaluation Research on Suspect Interviewing”,
in Ray Bull and Iris Blandon-Gitlin (eds.), The Routledge International Handbook of Legal
and Investigative Psychology, Routledge, Abingdon, 2019, pp. 287-310.
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The typical approach to studying interviewing from official records is a
deductive one,?” meaning that the researcher develops a ‘coding scheme’ which
is a set of definitions of interview methods and interviewee responses. The
scheme is applied to the sample of interviews, with researchers (often called
‘coders’ in this procedure) documenting what they observe in each interview
from the coding scheme. Each method and response in the coding scheme is
assigned a numerical value and is considered a variable for later analysis. The
interview method is considered the predictor variable, the interviewee response
is the outcome variable, and the analyses conducted are generally correlational
in nature (that is, analysing an association between variables). For a straightfor-
ward example, Oxburgh, Ost, Morris and Cherryman found that open-ended
questions are associated with more information gain from suspects than closed-
ended questions.?

In his seminal study, Leo observed whether 25 interrogation techniques
(the predictor variables) were used by detectives, and he also counted how many
different techniques were used in each interrogation (an additional predictor var-
iable). He observed four informational responses that suspects could have made
—no incriminating statement, incriminating statement, partial admission and full
confession — which is the outcome variable of increasing success (at least from
the perspective of the police). Leo reported a significant relationship between
the number of interrogation techniques used and the likelihood of getting an
admission or confession: the more techniques used, the more likely the suspect
would confess.?

Another example is that Kelly, Miller and Redlich measured how inves-
tigators emphasized one of four interrogation domains: rapport and relationship
building, emotion provocation, confrontation-competition and presentation of
evidence.*® These predictor variables were analysed by the researchers on their
associations with the outcome variable of suspect co-operation, measured on a
five-point scale ranging from strong resistance to strong co-operation. They

27 The alternative is an inductive approach in which researchers do not impose such a coding

scheme onto the interview; instead, they allow the findings to emerge from observing the

interviews. Inductive research is often qualitative, and there is a dearth of such studies exam-

ining interviewing. One notable exception is Katz (1999) in which he conducted case studies

— itself a rare form of field research — on two interrogations. Jack Katz, How Emotions Work,

University of Chicago Press, 1999, pp. 274-308.

Gavin E. Oxburgh, James Ost, Paul Morris and Julie Cherryman, “The Impact of Question

Type and Empathy on Police Interviews With Suspects of Homicide, Filicide and Child Sexual

Abuse”, in Psychiatry, Psychology and Law, 2014, vol. 21, no. 6, pp. 903-917.

Leo, 1996, see supra note 25.

30 Christopher E. Kelly, Jeaneé C. Miller and Allison D. Redlich, “The Dynamic Nature of In-
terrogation”, in Law and Human Behavior, 2016, vol. 40, no. 3, pp. 295-309.
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found that rapport and relationship-building significantly predicted greater co-
operation and that the other three were significantly associated with less co-op-
eration. Using a statistical procedure known as ‘lag analysis’, they also found
that the most accusatorial approach, the confrontation-competition domain, sup-
pressed co-operation for up to 15 minutes after it was used by the police inves-
tigators.

There are strengths and weaknesses of content analyses depending upon
a number of issues, including the medium one has access to. One of the largest
benefits of working with electronic recordings, especially video, is that the re-
searcher is able to hear intonation in a speaker’s voice or see their physical pos-
ture that may influence which code to select. Consider the imperative, ‘Tell me
where you were on the night of the murder’. When reading this in a transcript,
it might be interpreted as a relatively straightforward open-ended question with
a neutral tone. What if, however, it was delivered by a frustrated interviewer
while standing over a seated suspect? This would certainly be different, taking
on a confrontational style and thus coded differently. Working with transcripts,
it is very difficult to infer tone or attitude.

On the contrary, having access to only electronic recordings presents its
own challenges. First, technology is not perfect or universally of a quality that
produces clear audio and video, nor are the ambient conditions in which an in-
terview takes place always pristine. Next, human dialogue is rather fast, and our
brains do not pick up every word spoken to one another, especially in our native
language, and we rely on context to understand what is being said. This presents
an opportunity for potentially missing critical details that are far easier to ‘catch’
or code when reading word-for-word on a transcript. Thus, having access to both
media while conducting such field research may be ideal.

Regardless of medium, contrasted with lab-based research especially, a
major strength of field studies is their high levels of external and ecological va-
lidity, or the capacity for the research to explain complex, real-life phenomena.?!

31" See Chapter 15 of this book. For further details, see Alison et al.’s ORBIT studies of suspected
terrorists and the various papers of Walsh and Bull on benefit fraud interviews for examples
of other field studies: Laurence J. Alison et al., “Why Tough Tactics Fail and Rapport Gets
Results: Observing Rapport-Based Interpersonal Techniques (ORBIT) to Generate Useful In-
formation from Terrorists”, in Psychology, Public Policy, and Law, 2013, vol. 19, no. 4, pp.
411-431; Laurence J. Alison et al., “The Efficacy of Rapport-Based Techniques for Minimiz-
ing Counter-Interrogation Tactics Amongst a Field Sample of Terrorists”, in Psychology, Pub-
lic Policy, and Law, 2014, vol. 20, no. 4, pp. 421-430; Frances Surmon-B6hr, Laurence J.
Alison, Paul Christiansen and Emily Alison, “The Right to Silence and the Permission to Talk:
Motivational Interviewing and High-Value Detainees”, in American Psychologist, 2020, vol.
75, no. 7, pp. 1011-1021; Dave Walsh and Ray Bull, “Examining Rapport in Investigative
Interviews With Suspects: Does its Building and Maintenance Work?”, in Journal of Police
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As laboratory experiments are otherwise artificial settings by design, field re-
search involves observing interviewing in its natural (if documented) setting. As
described above, the challenge is for researchers to develop the language to ac-
curately describe and understand interview methods and interviewee responses,
translate those ideas into specific definitions for coding, and then use those var-
iables in analyses which allow us to observe relationships between the predictor
and outcome variables.

There are important caveats about field research, namely sampling limi-
tations and questions of causality. As noted earlier in this section, access to a
sample of any interviews is a challenge under the best of conditions, but the
level of access to an organization’s records needed to randomly select a range
of interviews from the entire population of them presents a nearly impossible
task. The Kelly ef al. study referred to above analysed a relatively small (N =
29) sample of interview recordings provided by the Los Angeles Police Depart-
ment (‘LAPD”), selected by the detectives themselves with the only guidance
being that the suspects presented at least a minimum level of resistance at the
beginning of the interview. Otherwise, the researchers had no control over the
interviews that would be in the final sample, which is ordinarily a source of
potential bias in the findings. The adequacy of a sample (both in terms of size
and representativeness) directly affects the ability to generalize the study find-
ings to operational settings not included in the study itself.*?

Causality is also affected by sampling limitations, and without the random
assignment and experimental controls of laboratory studies described earlier in
this chapter, no one field study can truly be used to draw causal conclusions (that
is, to conclude that X caused Y and will likely do so in any future replication of
the research). As such, published field studies ought to include a common caveat
regarding this limitation. For example, Kelly et al. noted that the findings from
that one study were not necessarily applicable to interviews of suspects accused
of anything other than murder, sexual assault or robbery, to other units within
LAPD, or to other police departments in the United States or beyond.

1.4. Integrated Methods

The previous sections constitute the three most common methodologies re-
searchers employ to study interviewing, and they are the foundation for how we
know what we know about the phenomenon. That said, there are a variety of

and Criminal Psychology, 2012, vol. 27, no. 1, pp. 73—-84; Dave Walsh and Ray Bull, “Inter-
viewing Suspects: Examining the Association Between Skills, Questioning, Evidence Disclo-
sure, and Interview Outcomes”, in Psychology, Crime & Law, 2015, vol. 21, no. 7, pp. 661—
680.

32 Kelly, Miller and Redlich, 2016, see supra note 30.
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additional research designs that seek to integrate otherwise discrete findings into
a single analysis, or to integrate different methodologies into a single study.
Whereas convergence of findings should be sought within and between labora-
tory, self-report and field studies, this section will examine the formal integra-
tion of methodological approaches or the application of advanced statistical pro-
cedures that are intended to strengthen the existing state of the science. These
methodologies are not simply summaries of what we know from previous labor-
atory, self-report and field studies, but rather they use the principles of the sci-
entific method to produce new knowledge.

First, a meta-analysis is a methodological approach that merges the find-
ings from a series of related individual studies into a single one. It is arguably
one of the best ways we have to make solid conclusions about any topic, as the
synthesizing of results of a large number of studies in a systematic fashion can
assist us in hearing the signal amongst the noise of research. Findings of a meta-
analysis are generally given significant weight and are considered a more au-
thoritative source than any single study. An excellent example of a meta-analysis
was conducted by Meissner and colleagues who sought to integrate the findings
about confession research.?® Their paper actually consisted of two meta-analyses,
as the researchers conducted one for field studies (incorporating five studies)
and one for experimental studies (12 studies). Meissner et al. concluded that
information-gathering approaches that align with the PEACE model of inter-
viewing increase true confessions and reduce the incidence of false confessions
when compared with accusatorial style of interrogation. Other meta-analyses
have been conducted on the Strategic Use of Evidence (‘SUE’), the Scharff tech-
nique, the Cognitive Interview (‘CI’), and cues to deception.** As the rate of

3 Christian A. Meissner et al., “Accusatorial and Information-Gathering Interrogation Methods
and their Effects on True and False Confessions: A Meta-Analytic Review”, in Journal of
Experimental Criminology, 2014, vol. 10, no. 4, pp. 459-486.

3% Bella M. DePaulo et al., “Cues to Deception”, in Psychological Bulletin, 2020, vol. 129, no.
1, pp. 74-118; Maria Hartwig, Pdr Anders Granhag and Timothy J. Luke, “Strategic Use of
Evidence During Investigative Interviews: The State of the Science”, in David C. Raskin,
Charles R. Honts and John C. Kircher (eds.), Credibility Assessment. Scientific Research and
Applications, Academic Press, San Diego, 2014, pp. 1-36; Timothy J. Luke, “A Meta-Ana-
Iytic Review of Experimental Tests of the Interrogation Technique of Hanns Joachim Scharff”,
in Applied Cognitive Psychology, 2020, vol. 35, no. 2, pp. 360-373; Amina Memon, Christian
A. Meissner and Joanne Fraser, “The Cognitive Interview: A Meta-Analytic Review and Study
Space Analysis of the Last 25 Years”, in Psychology, Public Policy, and Law, 2020, vol. 16,
no. 4, pp. 340-372; Simon Oleszkiewicz and Steven J. Watson, “A Meta-Analytic Review of
the Timing for Disclosing Evidence when Interviewing Suspects”, in Applied Cognitive Psy-
chology, 2021, vol. 35, no. 2, pp. 342-359.
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interviewing research increases® so, too, should the rate of meta-analytic ap-
proaches to the study of it.

Next, we do not want to neglect studies that do not fit neatly into any of
the methodologies we have covered in this chapter, namely those conducted
with practitioners in either laboratory or field settings. As partnerships between
researchers and practitioners become more common, practitioners are being ex-
posed to science-based methods of interviewing and are being brought more
fully into the research being conducted. Luke and colleagues, for example,
trained a sample of experienced law enforcement investigators in the SUE
method and had them interview mock suspects about cues to deception. They
compared these interviews with those conducted by untrained investigators and
found that those trained in the SUE approach were able to detect deceit at a
significantly higher rate.3® Examining a train-the-trainer model, Molinaro and
colleagues instructed a small group of experienced trainers on the CI who then
successfully trained students on the CI who gained more information in mock
interviews than did untrained interviewers.’’ Russano and colleagues conducted
a series of training evaluation and field validation studies in which a week-long
science-based interviewing and interrogation programme delivered to federal
and local law enforcement practitioners was evaluated. The investigators who
participated in the training submitted recordings of suspect interrogations pre-
and post-training.’® Those transcripts were analysed for evidence that: (i) train-
ing increased the use of science-based interviewing methods; and (ii) the sci-
ence-based methods predicted suspect behaviour as would be expected from la-
boratory and self-report data. Russano et al. found that investigators increased
their use of the science-based approaches post-training and that use of the sci-
ence-based techniques predicted co-operation and information disclosure.*

35 Christian A. Meissner et al., “Investigative Interviewing: A Review of the Literature and a

Model of Science-Based Practice”, in David De Matteo and Kyle C. Scherr (eds.), The Oxford
Handbook of Psychology and Law, Oxford University Press, 2021.

36 Timothy J. Luke et al., “Training in the Strategic Use of Evidence Technique: Improving De-
ception Detection Accuracy of American Law Enforcement Officers”, in Journal of Police
and Criminal Psychology, 2016, vol. 31, no. 4, pp. 270-278.

37 Peter F. Molinaro, Ronald P. Fisher, Alexandra E. Mosser and Geri E. Satin, “Train-the-

Trainer: Methodology to Learn the Cognitive Interview”, in Journal of Investigative Psychol-

ogy and Olffender Profiling, 2019, vol. 16, no. 1, pp. 32-43.

A pre-post design is an example of a within-participants design, in which the same people

experienced both experimental conditions (pre-training and post-training), albeit in a neces-

sarily fixed order.

Melissa B. Russano and Christian A. Meissner, “Training Science-Based Methods of Interro-

gation With Federal, State, and Local Law Enforcement Officers”, in Final Report Submitted

to the High-Value Detainee Interrogation Group, 2020; see also Chapter 22 in this book.
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Rarer still are examples of field experiments which are designed to pro-
duce the randomization of conditions just as would be done in the laboratory but
conducted on real-world interviews. One such field experiment sought to test
whether the physical context in which interviewers were conducted subtly in-
fluenced interviewee behaviour, as has been found in the laboratory.** Con-
ducted in collaboration with the Philadelphia Police Department, Kelly and col-
leagues manipulated one of two interview rooms used by an investigations unit
to make it more comfortable by adding softer chairs and lighting, area rugs and
decoration. The control room was what one might think of as a typical interro-
gation room with bright overhead lighting and hard plastic chairs. The research-
ers devised a system whereby witnesses to armed robbery and non-lethal shoot-
ings were randomly assigned to one of the two rooms. After the interview was
complete, the detectives completed a short survey, and the witnesses were in-
vited (via recorded video) to complete a short survey about their experiences
being interviewed. Contrary to their hypotheses, the researchers reported few
significant differences between the room conditions.*!

Another example of a field experiment involved the issue of whether in-
forming suspects that they were being recorded during their interrogation would
inhibit suspects from making incriminating statements. Kassin and colleagues*
partnered with a small metropolitan police department in the northeastern
United States who by policy recorded all custodial interrogations in cases where
the charge being investigated carries the potential of life imprisonment. Actual
criminal suspects were randomly assigned to be informed or not informed that
their interrogation was being recorded. Receiving information that they were
being recorded did not inhibit suspects; informed suspects were just as likely to
waive their Miranda rights and make incriminating statements as uniformed
suspects. In addition, there was no difference in ultimate case disposition by
informed status. Ideally, more field experiments will be conducted in the future,
but from an access and resource perspective, these types of studies are some of
the most difficult to conduct.

40 Evan Dawson, Maria Hartwig, Laure Brimbal and Philipp Denisenkov, “A Room With a View:

Setting Influences Information Disclosure in Investigative Interviews”, in Law and Human
Behavior, 2017, vol. 41, no. 4, pp. 333-343.

Christopher E. Kelly, Evan Dawson and Maria Hartwig, “Context Manipulation in Police In-
terviews: A Field Experiment”, in Journal of Experimental Criminology, 2021, vol. 17, no. 1,
pp. 67-86.

Saul M. Kassin et al., “Does Video Recording Inhibit Crime Suspects? Evidence From a Fully
Randomized Field Experiment”, in Law and Human Behavior, 2019, vol. 43, no. 1, pp. 45—
55.
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1.5. Conclusion

Beginning in 2020, the Covid-19 pandemic thrusted discussion of ‘science’ into
the public discourse in both refreshing and frightening ways. Refreshing in
terms of calls for public health policies that are evidence-based and that ‘follow
the science’, and frightening as non-scientists who lack the methodological
training and skills to evaluate the science promulgated misinformation via social
media and beyond. The world watched as the scientific process unfolded in real-
time, with all its imperfections, nuances and contradictions. For laypersons,
frustration sometimes built as what we thought we collectively knew about
Covid-19 changed — and then changed again. Watching the scientific process in
action can lead to distrust of scientists by those who do not understand that the
ever-changing nature of scientific knowledge is not a fatal flaw, but rather its
fundamental strength. Scientific knowledge in any area, whether about Covid-
19 or interviewing, evolves incrementally — a real-world problem or research
question presents itself, theories are posited, hypotheses are made, studies are
designed, data are collected — and based on those data, scientists learn whether
their hypotheses were right or wrong, and the process begins anew.

Drawing upon the lessons of the Covid-19 science, practitioners who seek
to move toward a science-based approach to investigative interviewing should
be applauded for their commitment to best-practices grounded in evidence and
data. We hope that this chapter provides insight into how we as researchers know
what we know. We urge practitioners and others to look for convergence of find-
ings both within and across the methodologies described in this chapter, under-
standing the results of a specific study in the context of the wider literature.
Moving forward, we believe practitioners will be faced with a difficult challenge,
namely, to identify interview practices and training programs truly grounded in
science. As practitioners are introduced to use new procedures, we encourage
them to ask important critical questions: What scientific research supports these
techniques? Can you provide peer-reviewed, published research that supports
the efficacy of the approaches? If the answers are some variations of ‘I don’t
know of any’ or ‘years of personal experience’ or ‘here are some web pages
referencing unpublished, peer-reviewed studies’ — we suggest proceeding with
extreme caution. The job and task of an interviewer are too important to rely on
outdated practices that may or may not be scientifically supported. Fortunately,
there is no need to. The science is available to guide your way.
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Appendix A
The Logic of Hypothesis Testing:
A Methodological Primer

This appendix is for those readers who wish to learn more about the logic of
hypothesis testing and key related concepts. As discussed in the chapter, re-
searchers conduct statistical analyses to determine whether the data support the
research hypothesis. Counterintuitively, we do not seek to ‘prove’ or ‘accept’ the
research hypothesis; rather, we seek to reject what is known as the ‘null hypoth-
esis’. While the research hypothesis typically posits that there is a relationship
between variables, the null hypothesis typically predicts that there is no relation-
ship. When we perform statistical analyses, we determine whether the results
allow us to reject the null hypothesis — in other words, we look to see if we can
reject the idea that there is no relationship, and we therefore conclude that there
is a relationship. We can reject the null hypothesis if the pattern of data we found
is highly unlikely to have occurred by chance. Specifically, we examine what is
referred to as a ‘p-value’ (probability value) . The p-value tells us the likelihood
that the pattern of data we observed would have occurred just by chance (that is,
there is no actual relationship between variables). We compare the p-value as-
sociated with our statistical test against a significance level standard (known as
‘alpha’) that we set in advance. The generally accepted alpha level in most situ-
ations is .05, which means that there is a 5 per cent chance that you will conclude
there is a relationship or an effect when there is not actually one. If our calcu-
lated p-value is less than our alpha, we reject the null hypothesis (and conclude
there is a relationship).

Whenever a researcher draws a conclusion based on data, there are four
possible decision outcomes. Let us assume that a researcher examines the data,
and based on what they see, they reject the null hypothesis, thereby concluding
that there is a relationship between variables. Hopefully, that decision is the cor-
rect one — if we had a crystal ball and we could know for sure that there actually
is a relationship between variables (that is, the null hypothesis is actually false),
then the researcher has made a correct decision when they conclude there is
relationship between variables. However, it is also possible that the decision is
incorrect — if there is actually no relationship between variables (that is, the null
hypothesis is true), but the researcher concludes there is a relationship, this
would be an incorrect decision; this type of error is called a ‘Type 1 error’ (the
probability of making a Type 1 error is equal to alpha). Now let us assume that
the researcher looked at the data and based on the data they must fail to reject
the null hypothesis (that is, they conclude that there is no relationship between
variables). If there is truly no relationship between the variables, then the
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researcher has made a correct decision. However, if there actually is a relation-
ship between variables, then failing to reject the null hypothesis (that is, con-
cluding there is no relationship when there really is one) is an incorrect decision
(‘Type 2 error’).

Our Covid-19 experiences provides us with a handy analogy here. Imag-
ine a man who suspects he may have contracted the virus, and he takes a rapid
home test. In this case, the null hypothesis is that the man does not have Covid-
19; the research hypothesis is that the man does have Covid-19. If the test re-
veals two lines (that is, the data), he will reject the null hypothesis (that is, he
will reject the idea that he does not have Covid-19), and he will conclude that
he does in fact have Covid-19. If the man actually is infected, and the test indi-
cates he has Covid-19, then the test is accurate, and the man has reached the
correct conclusion. However, if the man does not have the virus, he has drawn
an incorrect conclusion (that is, that he has Covid-19 when he really does not).
This is a Type 1 error, sometimes known as a false positive. Now let us assume
that test did not reveal two lines; the man will fail to reject the null hypothesis,
and he will conclude that he does not have Covid-19 (that is, he fails to reject
the idea that he does not have Covid, therefore he concludes he does not have
Covid-19). If, in fact, he does not have Covid-19, this is a correct decision. How-
ever, if he is infected with the virus, but the test indicates he is not, he will fail
to reject the null hypothesis when it is actually false (that is, he will conclude he
does not have Covid-19 when he actually does). This is a Type 2 error, some-
times known as a false negative.

Researchers can never know for sure if they have made a correct decision
or an error when drawing a conclusion (since they sadly do not actually have a
magic crystal ball), and importantly, making a Type 1 or Type 2 error does not
necessarily mean that the researcher did something wrong during the research
process. The likelihood of making a correct decision or an error is affected by
many factors. For example, if there actually is a relationship between variables,
‘power’ refers to the ability of your statistical test to detect the relationship. The
power of your test is affected by a whole host of factors. Researchers can exert
control over some of these factors, such as the sample size used in the study (the
greater the sample size — or number of the participants — the greater the power)
but not others, such as the inherent magnitude of the relationship between the
variables (a concept researchers refer to as ‘effect size’ — the larger the relation-
ship, the easier it is to detect). These concepts are important to understand be-
cause they help us appreciate the possibilities of various conclusions that are
drawn in a given study. When researchers observe a statistically significant ef-
fect, and conclude there is a relationship between variables, there is always a
(typically) very small possibility that they are wrong and that the pattern of the
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data happened purely by chance. Likewise, when researchers observe a ‘null
effect’ — that is, they fail to reject the null hypothesis and conclude there is no
relationship between variables — it could be that there truly is no relationship
between the variables of interest in the real-world, but it could also mean that
the researchers simply were not able to detect a relationship (oftentimes due to
low power) that actually does exist.
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Do Jurors Understand the Causes of False
Confession, and Do They Adjust Their Perceptions
of Suspects’ Confessions Appropriately?

Deborah Davis and Richard A. Leo”

2.1. Case Study

On 26 September 1983, 11-year-old Sabrina Buie’s body was found in a soybean
field in Red Springs, North Carolina, where she had been raped and murdered.
Based solely on 17-year-old high school student Ethel Furmage’s report of a
rumour, the Red Springs Police suspected 19-year-old Henry McCollum of the
murder and interrogated him overnight on 28-29 September 1983 for approxi-
mately five hours. During that time, according to McCollum, three police inter-
rogators repeatedly accused him of the rape and murder and yelled at him, with
one detective calling McCollum, who is African American, by use of the ‘N-
word’. The detectives repeatedly and falsely told McCollum that they had a wit-
ness who had seen him rape and murder Buie; they threatened McCollum with
the death penalty if he did not confess to the rape-murder; and the detectives
told McCollum, who had an intelligence quotient (‘IQ’) of 51, that they could
make him a witness and promised he could go home if he signed a police-written
confession to the crime. The detectives also suspected Leon Brown,
McCollum’s 15-year-old brother who was also mentally challenged (with an IQ
of 49), as a co-participant in the rape and murder. According to Brown, the de-
tectives repeatedly yelled and pressured him to confess; they also called him by
the ‘N-word’; and they threatened him with the death penalty by gas chamber if
he did not confess in their overnight interrogation on 28-29 September 1983.
As with their interrogation of McCollum, the detectives told Brown that if he
signed the police-written confession statement (both McCollum and Brown
were illiterate and could not read or write), they would let him go home.

Based on their police-written confessions alone (no other evidence linked
McCollum or Brown to the crime), McCollum and Brown were convicted of
capital murder and sentenced to death. Though both convictions would be

*

Deborah Davis, Ph.D., is Professor of Psychology at the University of Nevada. Richard A.
Leo, Ph.D., J.D., is the Hamill Family Professor of Law and Psychology at the University of
San Francisco.
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vacated by an appellate court, both McCollum and Brown were convicted a sec-
ond time of the rape and murder, with McCollum again receiving a death sen-
tence, but Brown being sentenced to life in prison. McCollum and Brown each
spent nearly 31 years in prison, many of them on death row, before they would
be exonerated by DNA evidence, have their convictions formally vacated, and
be pardoned by North Carolina Governor Patrick McCrory in 2015.!

2.2. Introductory Remarks

As illustrated by the cases of Henry McCollum and Leon Brown, those in the
legal system who must judge the veracity of a confession commonly lack the
requisite knowledge to recognize when a confession is false. Studies of proven
false confessors have shown that when their cases go to trial, between 73 and 81
per cent are convicted.” Neither law enforcement, prosecutors nor jurors were
able to correctly judge the validity of their confessions. Such errors are not sur-
prising given the very large range of perceiver knowledge and contextual infor-
mation necessary to evaluate the potential for false confession. These include
chronic and acute vulnerabilities of the suspect, the nature of the accusations
and of the interrogation, the reasons why suspects falsely confess, how interro-
gation tactics persuade and more.? Interrogation scholars have accumulated a
wealth of data testing the impact of personal and situational factors affecting the
likelihood of a false confession.

Yet, when judges have excluded expert testimony on interrogation and
confessions, a common justification has been that the information an expert
could provide is not beyond common knowledge and therefore not helpful to the

See the National Registry of Exonerations’ web site; Richard A. Leo, “Report in the Raymond
Tarlton, as guardian ad litem for Henry Lee M. Collum, and J. Duane Gilliam, as guardian of
the estate of Leon Brown, ef al. v. Kenneth Sealey et al.”, Civil Action No. 5:15-CV-451-BO,
2020 (on file with authors).

2 Steven A. Drizin and Richard A. Leo, “The Problem of False Confessions in the Post-DNA
World”, in North Carolina Law Review, 2004, vol. 82, pp. 891-1007; Richard A. Leo and
Richard J. Ofshe, “The Consequences of False Confessions: Deprivations of Liberty and Mis-
carriages of Justice in the Age of Psychological Interrogation”, in Criminal Law and Crimi-
nology, 1998, vol. 88, no. 2, pp. 429-496.

For further discussions, see, for example, Deborah Davis and Richard A. Leo, “To Walk In
Their Shoes: The Problem of Missing, Misrepresented and Misunderstood Context in Judging
Criminal Confessions”, in New England Law Review, 2012, vol. 46, no. 4, pp. 737-767 (‘Da-
vis and Leo, 2012a’); id., “Interrogation-Related Regulatory Decline: Ego Depletion, Failures
of Self-Regulation, and the Decision to Confess”, in Psychology, Public Policy, and Law,
2012, vol. 18, no. 4, pp. 673—704 (‘Davis and Leo, 2012b’); id., “Acute Suggestibility in Po-
lice Interrogation: Self-Regulation Failure as a Primary Mechanism of Vulnerability”, in Anne
M. Ridley, Fiona Gabbert and David J. La Rooy (eds.), Suggestibility in Legal Contexts: Psy-
chological Research and Forensic Implications, Wiley Blackwell, Cichester, 2012, pp. 171—
195 (‘Davis and Leo, 2012¢”).
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jury. This chapter addresses this claim through a review of scientific studies as-
sessing lay beliefs concerning police interrogation and confession, and a com-
parison of the content of these lay beliefs to the findings of relevant interrogation
science. We first provide a brief description of methods used to assess lay
knowledge and then turn to specific findings.

2.3. Methods of Studying Lay Beliefs

Two predominant methods have been used to study lay understanding of inter-
rogations and confession: (i) surveys of beliefs regarding interrogation and con-
fession; and (ii) mock jury studies. Each of these methods have both strengths
and weaknesses which will now be discussed.

2.3.1. Surveys: Strengths and Weaknesses

Survey participants are asked about beliefs regarding how interrogations are
conducted, the appropriateness of these methods, the reality of false confessions,
circumstances in which these are likely to occur, and who is vulnerable to give
a false confession and why. These responses are evaluated in light of the findings
of scientific research addressing these questions, and in some studies lay re-
sponses are compared to those of surveys of expert researchers in the field. Lay
responses refer to those of populations that are not interrogation researchers or
scholars, but may be professionals of other sorts (for example, those in law en-
forcement).

The surveys primarily assess core beliefs about interrogation and confes-
sion, largely free of the context of case facts, the broader context of interrogation
or the combined impact of multiple tactics and vulnerabilities. These beliefs can
be regarded as the expectations with which observers might approach judgment
of interrogations and confessions in case contexts. Arguably then, in the absence
of studies designed to address the question, the beliefs identified in the surveys
may not affect judgment in case context or might have different effects in dif-
ferent case contexts.

Another difficulty in interpreting survey findings arises from the way
questions are asked. Sometimes questions are categorical yes—no questions, and
for other questions rating scales are used whereby participants either indicate
the likelihood that a particular class of suspect would falsely confess or that a
particular tactic might lead to a false confession or rate their agreement that it
would or would not do so. If only means are reported for such scales, it is argu-
able at which point the average response should be denoted as a misconception.
Moreover, the means do not give a clear picture of the percentage of population
responding at the level that would be designated as a misconception. Some sur-
veys report the percentage of participants that respond above or below the mid-
point of the scale, which again raises the question of whether this is the
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appropriate point to demarcate correct population responses from misconcep-
tions (or whether alternate representations of the degree of misconception pre-
sent in the population should be devised). This is mostly a problem when such
scales are continuous likelihood scales. It is less of a problem when a clear neu-
tral point is identified and responses above or below clearly indicate degree of
agreement or disagreement. This is easier to interpret in terms of the percentage
of population endorsing a misconception. Overall, in many cases, the results are
subject to varying interpretations regarding the issue of appropriate cut-off
points. Generally, the variation in the specific questions asked and the way in
which these are asked and reported makes comparisons between studies difficult.

It is important to note that the lack of contextualization for the questions
of the bulk of surveys regarding false confessions is a serious limitation. One
Canadian study* is an exception, but it investigated only perceptions of appro-
priateness, not perceptions of the likelihood that the tactics might elicit a false
confession. Yet, there is every reason to believe that expectations regarding the
likelihood, and perhaps causes, of a false confession will be different depending
upon the nature of the crime. Do we expect that a person will be as likely to
falsely confess to burglary as to raping and murdering his own mother or child?
Do we expect minimization to have equivalent impact when the charge is mur-
der versus petty theft? As things currently stand, we have no idea about what
kinds of crimes participants were contemplating when they responded to the
bulk of surveys and how their answers might vary across crime types.

2.3.2. Mock Jury Studies: Strengths and Weaknesses

For the mock jury studies, participants are presented with case summaries in
which characteristics of the defendant or the interrogation are varied and the
mock juror’s reactions are assessed. The intent is to assess whether the mock
jurors react to the variations in the way interrogation science suggests that they
should. That is, for example, do mock jurors adjust their judgments of the coer-
civeness of an interrogation or the voluntariness or validity of a confession ac-
cording to the nature of interrogation tactics during the interrogation or any vul-
nerabilities of the suspect?

The mock jury studies generally entail confinement to one (or few) case
scenario(s). As a result, the mock jury studies have a problem similar to that of
the surveys. That is, it can be unclear whether, in another case context, the var-
iables of interest would exert similar effects. Some mock jury studies have re-
vealed such interactions between case characteristics (for example, evidence

4 Victoria Hall, Joseph Eastwood and Kimberley A. Clow, “An Exploration of Laypeople’s Per-

ceptions of Confession Evidence and Interrogation Tactics”, in Canadian Journal of Behav-
ioural Science, 2020, vol. 52, no. 4, pp. 299-313.
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strength) and the impact of interrogation or suspect characteristics on relevant
judgments. Additionally, some mock jury studies include arguments or infor-
mation concerning the impact of some of the variables studied, such as when an
attorney’s argument or an expert testimony is included (sometimes across all
conditions). Therefore, the results cannot be taken as indicating how jurors will
adjust their judgments based on the manipulated variable alone.

Nevertheless, together, these two classes of studies provide a picture of
how jurors’ beliefs might affect them as they judge confessions and the interro-
gations that elicited them. As we shortly review, at least three general classes of
mistaken assumptions or missing knowledge appear to underlie many mistaken
beliefs identified by these studies. First, understanding of the nature of interro-
gation tactics, the degree of manipulation and deception involved and their per-
suasive impact is poor. Second, observers tend to evaluate the decision to con-
fess in rational terms, and therefore find it implausible that a person would de-
cide to confess when it seems so clearly against their self-interest. They fail to
understand that the very point (and stated goal) of interrogations in many coun-
tries like the United States of America (‘US’) is to convince a suspect that a
confession will actually be in their self-interest.’ Third, observers cannot imag-
ine circumstances in which they would themselves falsely confess, and therefore
cannot readily imagine that others would do so either. This belief that, ‘I would
never falsely confess’ is both widespread and predictive of verdicts.®

Keeping these issues in mind, below we review what is known about juror
understanding of the existence and risk factors for false confessions. Regarding

See also Chapters 6 and 12 of this book regarding the Méndez Principles and non-coercive
interview techniques.

John W. Clark, Marcus T. Boccaccini and Darrel Turner, “Attitudes Toward Coerced Confes-
sions: Psychometric Properties of New and Existing Measures in Jury Pool Samples”, in
Southwest Journal of Criminal Justice, 2010, vol. 6, no. 3, pp. 185-203; Mark Costanzo, Netta
Shaked-Schroer and Katherine Vinson, “Juror Beliefs About Police Interrogations, False Con-
fessions, and Expert Testimony”, in Journal of Empirical Legal Studies, 2010, vol. 7, no. 2,
pp. 231-247; Linda A. Henkel, Kimberly A.J. Coffman and Elizabeth M. Dailey, “A Survey
of People’s Attitudes and Beliefs About False Confessions”, in Behavioral Sciences & the
Law, 2008, vol. 26, no. 5, pp. 555-584; Allyson J. Horgan, Melissa B. Russano, Christian A.
Meissner and Jacqueline R. Evans, “Minimization and Maximization Techniques: Assessing
the Perceived Consequences of Confessing and Confession Diagnosticity”, in Psychology,
Crime & Law, 2012, vol. 18, no. 1, pp. 65-78; Angela M. Jones and Steven Penrod, “Can
Expert Testimony Sensitize Jurors to Coercive Interrogation Tactics?”, in Journal of Forensic
Psychology Practice, 2016, vol. 16, no. 5, pp. 393—409; William D. Woody and Krista D.
Forrest, “Effects of False-Evidence Ploys and Expert Testimony on Jurors’ Verdicts, Recom-
mended Sentences, and Perceptions of Confession Evidence”, in Behavioral Sciences & the
Law, 2009, vol. 27, no. 3, pp. 333-360.
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each issue, we discuss findings from both survey and mock jury research. In this
context, we address some remaining questions for future research.

The bulk of research on this topic has been conducted with participants
from the US. Studies that are conducted in other countries are clearly identified
below, and all others should be assumed as from the US.

2.4. Survey Studies

2.4.1. What Interrogation Tactics Are Used, and Are These Permissible,
Appropriate or Coercive?

Surveys have addressed four issues regarding police tactics other than their ten-
dency to elicit true and false confessions: (i) what tactics the police use in inter-
rogation; (i) what tactics are legally permissible; (iii) the appropriateness of
those tactics; and (iv) their coerciveness.

2.4.2. What Tactics Do Interrogators Use?

Surveys have generally asked participants to rate the likelihood that police
would use various tactics. This method is, of course, reactive in the sense that
participants may have had no thoughts about these tactics until these are pre-
sented in the survey and the participants must provide a response. Therefore, we
cannot know from these surveys whether there is general awareness of the use
of various tactics. However, the surveys do, at a minimum, indicate what lay-
persons view as the most likely used among the tactics presented.

For example, Henkel and colleagues’ asked participants to indicate the
likelihood that police would use various tactics. Indicating a mostly correct un-
derstanding of what interrogation tactics are used, tactics with mean ratings
around 6—7 on a 7-point scale included subjecting the suspect to lengthy inter-
rogations of several hours or more; promising more lenient treatment contingent
on a confession; pretending to befriend the suspect; threatening with more se-
vere consequences in the absence of a confession; repeated statements of confi-
dence in the suspect’s guilt; depriving suspects of social contact and support;
and falsely claiming evidence against the suspect. Deprivation of food, water or
sleep were rated close to the midpoint of the scale. When asked specifically
about whether the police lie about evidence, most agreed that they do (mean
rating of roughly 5 on a 7-point scale) though most viewed this as unacceptable
(2 on a 7-point scale).

Similarly, Mindthoff and colleagues had participants rate the likelihood
that police would use seven interrogation tactics.® All tactics were rated above

7 Henkel, Coffman and Dailey, 2008, pp. 555584, see supra note 6.
8 Amelia Mindthoff et al., “A Survey of Potential Jurors’ Perceptions of Interrogations and
Confessions”, in Psychology, Public Policy, and Law, 2018, vol. 24, no. 4, pp. 430-448.
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the midpoint of the scale except threats or use of physical harm. Categorizing
participants based on those that rated the tactics as 4-5 on a 5-point scale, the
authors found that few participants believed that the police use threats or actual
physical harm (14 per cent) and relatively few believed the police use rapport-
building (56 per cent) or false evidence (42 per cent). The most commonly be-
lieved tactics were confrontation with evidence of guilt (83 per cent), bluffs
about evidence (78 per cent), promises of leniency (74 per cent), and rejecting
suspect denials (64 per cent). The authors also found that participants believed
interrogations generally last more than eight hours, which is needed to elicit the
confession. In 2009, Leo and Liv’ found the estimated length to be 4.09 hours
and on average that 7.63 hours should be permitted. This is concerning in that
these numbers exceed the maximum four hours recommended by interrogation
scholars!® (and now even by Reid & Associates).!! The police report that the av-
erage interrogation lasts about 1.6 hours and the average longest reported inter-
rogation was 4.95 hours.!?

2.4.3. Perceptions of Permissibility

Only a few studies have addressed lay understanding of the legality of various
interrogation tactics. Among the most important of the issues addressed is that
of perceptions of the permissibility and use of lying. Studies have indicated that
roughly 60 per cent or more of participants believe that the police are not al-
lowed to lie to suspects.!® Yet, despite this, courts in the US have upheld police

Richard A. Leo and Brittany Liu, “What Do Potential Jurors Know about Police Interrogation
Techniques and False Confessions?”, in Behavioral Sciences & the Law, 2009, vol. 27, no. 3,
pp. 381-399.

Saul M. Kassin et al., “Police Interviewing and Interrogation: A Self-Report Survey of Police
Practices and Beliefs”, in Law and Human Behavior, 2007, vol. 31, no. 4, pp. 381-400.

Reid & Associates is the largest and leading police interrogation training firm in the US. The
Reid interrogation training manual is considered the bible of American police interrogation
training (see Richard A. Leo, Police Interrogation and American Justice, Harvard University
Press, Cambridge, 2008).

12 Kassin et al., 2007, pp. 381-400, see supra note 10.

13" Danielle E. Chojnacki, Michael D. Cicchini and Lawrence T. White, “An Empirical Basis for
the Admission of Expert Testimony on False Confessions”, in Arizona State Law Journal,
2008, vol. 40, no. 1, pp. 1-45; Henkel, Coffman and Dailey, 2008, pp. 555-584, see supra
note 6; Richard Rogers, “Getting It Wrong About Miranda Rights: False Beliefs, Impaired
Reasoning, and Professional Neglect”, in American Psychologist, 2011, vol. 66, no. 8, pp.
728-736; Hayley M.D. Cleary and Todd C. Warner, “Parents’ Knowledge and Attitudes About
Youths’ Interrogation Rights”, in Psychology, Crime & Law, 2017, vol. 23, no. 8, pp. 777—
793; Jennifer L. Woolard, Hayley M.D. Cleary, Samantha A.S. Harvell and Rusan Chen, “Ex-
amining Adolescents’ and Their Parents’ Conceptual and Practical Knowledge of Police In-
terrogation: A Family Dyad Approach”, in Journal of Youth and Adolescence, 2008, vol. 37,
no. 6, pp. 685-698.
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tactics involving lying or deception, including about evidence.'* Some interro-
gation manuals® used in the US and some other countries encourage police to
misrepresent evidence as an effective way to elicit confessions, and 92 per cent
of the police report!® that they sometimes lie about evidence. Moreover, such
lies have been shown to increase the risk of false confessions in laboratory stud-
ies and have played a prominent role in interrogations of proven false confessors.
As we shortly show, lay respondents consider such tactics to risk false confes-
sions and to be inappropriate. But if they also believe that these are not permitted
or used, this may contribute to failure to recognize false confessions in practice.

The perceived permissibility of other individual tactics has been less
widely addressed. However, Chojnacki, Cicchini and White did study other mis-
conceptions concerning the permissibility of interrogation tactics.!” In their
study, 56 per cent believed that the police cannot cut off suspect denials, 45 per
cent believed that the police cannot downplay the significance of a crime, 59 per
cent believed that the police cannot use rude or insulting remarks and 43 per
cent believed that it is permissible to threaten harsher punishment if the suspect
does not confess. Otherwise, participants were generally informed concerning
the permissibility of such tactics as deprivation of food, water or sleep, minimi-
zation, implications of leniency and others. Highly educated and white respond-
ents were more likely to be correct regarding these issues of legality. Eighty per
cent agreed that expert testimony would be helpful in cases involving disputed
confessions.

2.4.4. Perceived Appropriateness

Costanzo and colleagues'® asked American participants across a number of ju-
risdictions to rate their agreement that the police should be allowed to use vari-
ous tactics. They found all tactics were rated below the midpoint of the scale,
including various forms of lying about evidence and promises and threats re-
garding consequences of confession (though promises of leniency were viewed
as most acceptable at 4.3 on a 10-point scale).

As noted earlier, the majority of surveys addressing interrogation and
confession were conducted with American participants. However, in an early

For a review, see Laurie Magid, “Deceptive Police Interrogation Practices: How Far is Too
Far?”, in Michigan Law Review, 2001, vol. 99, no. 5, pp. 1168-1210.

See, for example, Fred E. Inbau, John E. Reid, Joseph P. Buckley and Brian C. Jayne, Criminal
Interrogations and Confessions, 5th ed., Jones & Bartlett Learning, Burlington, 2013.

16 Saul M. Kassin et al., 2007, pp. 381-400, see supra note 10.

17" Chojnacki, Cicchini and White, 2008, pp. 1-45, see supra note 13.

Costanzo, Shaked-Schroer and Vinson, 2010, pp. 231-247, see supra note 6.
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study, Moston and Fisher" questioned Australian students regarding the coer-
civeness and acceptability of 13 interrogation tactics. For this purpose, the stu-
dents read a case summary involving a sexual abuse suspect that included a full
interrogation transcript incorporating the common tactics. The interrogation re-
sulted either in no confession, invocation of the right to silence, partial admis-
sions or a full confession, though this manipulation had no effect on the ratings.
Tactics rated as acceptable by 80 per cent or more participants included non-
accusatory questioning, rapport-building or sympathy, interrogator silence and
pointing out contradictions in the suspect’s story and the advantages of confes-
sion. Among the participants, 60 to 72 per cent found directly challenging the
suspect, emphasizing the futility of denial and pointing to social advantages of
confession acceptable. Claiming to know the suspect was deceptive, minimiza-
tion and claiming certainty of suspect guilt were viewed as acceptable by only
39-44 per cent of participants.

A second non-US study conducted in Canada® inquired about the per-
ceived appropriateness of 18 police tactics on 7-point scales with the midpoint
marked as neutral. Only a few tactics were rated above the midpoint (appeal to
pride, offers to help and pointing out consequences). The remaining tactics did
not fully overlap with those of the other studies reviewed here. However, those
most commonly rated as ‘very inappropriate’ were physical abuse, excessive
force and denigrating the suspect (such as leaving him naked: 59—68 per cent).
Others were rated as inappropriate by a substantial minority, including depriving
the suspect, interrogating suspects in an altered (for example, drunk) or vulner-
able state (for example, sleep deprived) and lying about evidence (31-41 per
cent). Other tactics shown to be associated with the risk of false confessions
were not commonly viewed as inappropriate, such as lengthy interrogation (12.5
per cent), exaggerating seriousness (13.2 per cent), normalizing the crime or
minimizing suspect guilt (7 per cent and 6 percent respectively), offering help
(2.5 per cent) or pointing out consequences (3.1 per cent).

The authors followed up with a study?' in which the type of interrogation
tactic (physical versus psychological), severity of the crime and the strength of
evidence were varied, and the perceived appropriateness of interrogation tactics
was assessed. Severe crimes included sexual assault and murder and less severe
crimes ranged from breaking and entering to vandalism. Severe tactics included
repeated punching or excessive force (such as the repeated use of tasers).

19 Stephen Moston and Megan Fisher, “Perceptions of Coercion in the Questioning of Criminal
Suspects”, in Journal of Investigative Psychology and Offender Profiling, 2007, vol. 4, no. 2,
pp. 85-95.

20 Hall, Eastwood and Clow, 2020, see supra note 4.

2L Jbid.
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Psychological tactics included ‘normalization’ and ‘minimization’.?? As ex-
pected, physical tactics were rated as less appropriate than psychological tactics,
and tactics were rated as more appropriate when evidence was weak than when
strong. But there was no main effect of crime severity. There was, however, an
interaction of tactics and crime severity: such that severe tactics were rated as
more appropriate for severe crimes, but crime severity did not affect the per-
ceived appropriateness of psychological tactics. Further, the tactics also inter-
acted with evidence strength. When evidence was weak, physical tactics were
rated as less appropriate than when evidence was strong. The opposite was found
for psychological tactics.

In a third study,? the authors added a fourth variable to those of their sec-
ond study, varying the outcome of the interrogation — that is, whether a confes-
sion was obtained or not. Overall, as expected, tactics were rated as more ap-
propriate if a confession was obtained. Again, severe tactics were rated as more
appropriate when crimes were severe, but this time the opposite was true for
psychological tactics. The tactics did not interact as expected with evidence
strength. Another study illustrated that varied evidence strength, high-pressure
interrogations were, however, viewed as less coercive when evidence corrobo-
rated the confession.*

These latter studies are largely unique among those designed to assess
basic attitudes and beliefs about false confessions in that these did situate the
ratings in case contexts. As one might expect, these pointed to the variability in
attitudes and beliefs one might expect between case contexts and the limited
applicability of the numbers obtained in most surveys.

2.4.5. Perceived Coerciveness

Several studies asked participants to rate interrogations according to their coer-
civeness and separately according to the likelihood that these would elicit true
and false confessions. These judgments are related, though here we report them
separately. Participants in the aforementioned recent study by Mindthoff and
colleagues® were asked to rate the degree of coerciveness of seven interrogation
tactics, as well as the likelihood that the use of each tactic would result in a true

22 “‘Normalization’ refers to statements made to the suspect to the effect that what he or she has

done is normal or is also done by others to make it seem less reprehensible. ‘Minimization’
refers to suggesting scenarios as to how or why the crime was committed so as to minimize
its psychological, moral or legal seriousness.

Hall, Eastwood and Clow, 2020, see supra note 4.

Netta Shaked-Schroer, Mark Costanzo and Dale E. Berger, “Overlooking Coerciveness: The
Impact of Interrogation Techniques and Guilt Corroboration on Jurors’ Judgments of Coer-
civeness”, in Legal and Criminological Psychology, 2015, vol. 20, no. 1, pp. 68-80.

25 Mindthoff et al., 2018, pp. 430-448, see supra note 8.

23
24
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or false confession. Notably, the authors did not include threats of harsher pun-
ishment, length of interrogation, specific methods of implied leniency (such as
minimization) and other common tactics. Coerciveness was defined for partici-
pants as: “tend[ing] to remove an individual’s perception of their freedom to
make a meaningful choice [...] the less a suspect feels s/he has a choice as to
whether or not to do what is being asked the more coercive and interrogation
method is”.2¢

Mean ratings of all tactics except rapport-building (2.84 on a 5-point scale)
were above the midpoint of the scale, ranging from 3.08 to 3.91 on a 5-point
scale (though only the endpoints were labeled as: ‘not at all’ versus ‘extremely
coercive’). Authors also reported the percentage of respondents who rated the
tactic as a 4 or 5 on a 5-point scale. Tactics rated by the fewest participants as
highly coercive were rapport-building (34 per cent), confronting suspects with
true evidence of guilt (47 per cent) and rejecting suspect denials (53 per cent).
All others were rated as highly coercive by 64—69 per cent of participants. These
included bluffs about evidence, use of false evidence, promises of leniency and
threats and use of physical harm. Participants familiar with false confession
cases rated only two tactics as more coercive than unfamiliar participants —
promises of leniency and threatening or using physical harm.

Leo and Liu*” and Blandon-Gitlin and colleagues®® asked participants to
rate a larger set of tactics on degree of coerciveness. All tactics were rated about
the midpoint of the scale except asking the suspect to take a lie detector test or
informing him or her truthfully of the results. Those receiving the highest ratings
involved implicit or explicit threats of physical harm or actual physical harm
(4.0-4.4 on a 5-point scale and 4.2—4.6 on a 5-point scale in the two studies
respectively) and confronting the suspect with false DNA, camera or fingerprint
evidence (4.0—4.2 on a 5-point scale and 4.0—4.4 on a 5-point scale respectively),
followed by repeated accusations, claims that the suspects’ alibi is false and cut-
ting off claims of innocence (3.3—3.4 on a 5-point scale and 3.1-3.2 on a 5-point
scale respectively) and explicit and implicit promises of lesser charges or sen-
tences for confession (3.4-3.6 on a 5-point scale and 3.2-3.5 respectively).
Strangely, these authors did not address threats of harsher charges or punishment.

26 [bid., Supplemental Materials, p. 4.

27 Leo and Liu, 2009, see supra note 9.

Iris Blandén-Gitlin, Katheryn Sperry and Richard A. Leo, “Jurors Believe Interrogation Tac-
tics Are Not Likely to Elicit False Confessions: Will Expert Witness Testimony Inform Them
Otherwise?”, in Psychology, Crime & Law, 2011, vol. 17, no. 3, pp. 239-260.
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Finally, a study by Kaplan and colleagues® compared views of the coer-
civeness of interrogation tactics between a sample of jury-eligible Canadian
adults and expert scholars on interrogation and confession. Overall, the layper-
sons gave lower ratings to the coerciveness of interrogation techniques and to
the vulnerabilities posed by various suspect risk factors than the social science
experts. The authors further grouped interrogation tactics into groups of 14 pro-
hibited tactics, 11 maximization techniques and 9 minimization techniques.

Prohibited tactics included failure to inform the suspect of (or grant) his
or her rights, physical harm, various forms of explicit threats and promises re-
garding legal consequences, other forms of exchange of benefits for confession,
refusal to let suspects leave without rendering a confession, denial of necessities
such as food or water and threats to third parties.

Maximization and minimization tactics were defined, as in Kassin and
McNall,*° as:

a technique in which the interrogator exaggerates the strength of
the evidence and the magnitude of the charges, and minimization
tactics as those in which the interrogator mitigates the crime and
plays down the seriousness of the offense.

Maximization tactics included lying or bluffing about evidence, claiming
a failed polygraph test, overstating the reliability of incriminating evidence, the
seriousness of the crime, likely conviction or the likely severity of sentencing,
and using graphic photos. On the other hand, minimization tactics included ex-
pressing sympathy and misrepresenting the interrogators’ role as an advocate for
the suspect, implying that more favorable legal outcomes can be negotiated,
‘theme development’, suggesting the suspect can ‘help himself out’ by confess-
ing and so on.*! Experts rated all categories as more coercive than laypersons,
and both laypersons and experts viewed prohibited and maximization tactics as
more coercive than minimization tactics.

2.4.6. Do False Confessions Occur, and If So, Why?

Chief among the beliefs that impede understanding of the potential for false
confessions is the conviction that false confessions simply do not occur. Though
this is not a belief among the majority of laypersons, Henkel, Coffman and

2 Jeffrey Kaplan et al., “Perceptions of Coercion in Interrogation: Comparing Expert and Lay

Opinions”, in Psychology, Crime & Law, 2020, vol. 26, no. 4, pp. 384-401.

Saul M. Kassin and Karlyn McNall, “Police Interrogations and Confessions: Communicating
Promises and Threats by Pragmatic Implication”, in Law and Human Behavior, 1991, vol. 15,
no. 3, p. 233.

Inbau, Reid, Buckley and Jayne, 2013, see supra note 15.
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Daily*? found that a substantial minority of 32 per cent held this belief, and fur-
ther found that 46 per cent believed physical torture was the most likely path to
false confession, followed by confession to receive a lesser charge (18 per cent),
confession to cover for someone else (18 per cent), confusion and a belief that
he or she might actually be guilty (9 per cent), overall stress of the interrogation
(7 per cent), and need for notoriety (1 per cent). In contrast, Chojnacki, Cicchini
and White* found that only 6 per cent believed that innocent suspects would
never confess, whereas most believed they would do so only after strenuous
pressure. Notably, in the Henkel et al. study, participants rated the likelihood
that they personally would falsely confess in various circumstances as 2.4 or
less on a 5-point scale, except when subjected to physical torture.

In another study, researchers®* presented participants with a case example
and then asked both general and case-specific questions. They also varied the
outcome of the case. Participants were asked the extent to which they agreed
with the statement ‘No one would ever confess to a crime s/he did not commit’.
Rated agreement was approximately at the midpoint of the scale across outcome
conditions. The authors did not report the percentage of persons who responded
at the extremes of the 6-point scales, yet it is clear from the mean rating that
many persons believe that suspects do not falsely confess. Participants also re-
sponded to the statements ‘Some suspects may be too stressed to offer a reliable
confession’ and ‘A suspect might confess to a crime just to end the police inter-
rogation’. These ratings were all approximately 4.5 on a 6-point scale, indicating
greater agreement that false confessions can occur than that they cannot.

Almost no attention has been given in surveys to the issue of how the
perceived likelihood of false confessions might vary for different crimes, with
the exception of the study by Costanzo and colleagues.*® The authors asked what
percentage of confessions were false for four crime categories, finding little dif-
ference between them — the highest mean was for theft (24 per cent), followed
by rape and murder (22-23 per cent) and child molestation (20 per cent).

Though surveys of lay beliefs about false confessions have spanned only
a period of approximately 10 years, there is reason to expect that beliefs regard-
ing false confessions might have changed over time, as the result of increasingly
widespread media coverage of false confessions and of the increasing tide of
exonerations involving false confessions. Reflecting this concern, a recent large-

32 Henkel, Coffman and Dailey, 2008, pp. 555584, see supra note 6.

3 Chojnacki, Cicchini and White, 2008, pp. 1-45, see supra note 13.

3% David T. Wasieleski, Mark A. Whatley and Shannon Murphy, “The Hindsight Bias and Atti-
tudes Toward Police Deception in Eliciting Confessions”, in North American Journal of Psy-
chology, 2009, vol. 11, no. 2, pp. 285-296.

35 Costanzo, Shaked-Schroer and Vinson, 2010, pp. 231-247, see supra note 6.
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scale survey was conducted by Mindthoff et al.,3¢ including 768 students from
11 universities and 200 ‘MTurk’*” participants. The survey included an exten-
sive set of questions regarding false confessions and their causes, as well as an
index of exposure to media accounts of false confession cases. Most questions
were asked using either likelihood or degree of agreement rating scales.

Because for many issues most participants endorsed correct answers, the
authors interpreted their results as indicating widespread understanding of issues
relating to false confessions. However, it is important to note that on many issues
large minorities did endorse misconceptions. For example, only 63 per cent
agreed that suspects might confess to crimes they did not commit; 27 per cent
agreed that the only reasons for false confessions were mental illness and torture;
and participants estimated that 30 per cent of interrogated innocent suspects will
falsely confess. These findings are not much different from those of Henkel and
colleagues roughly ten years earlier.

On the other hand, the sample estimated the percentage of all interrogated
innocent persons who falsely confess to be 30.25 per cent — a rather large en-
dorsement of the idea that false confessions do occur. Moreover, 63 per cent
agreed that others might falsely confess, but only 14 per cent stated that they
themselves might do so. More than half of the respondents indicated that others
might falsely confess to protect others (86 per cent) or because of pressure or
manipulation by the police (61 per cent), but less than half as many indicated
that they might do so themselves for such reasons. Regarding changes in per-
ceptions of these issues due to exposure to media accounts of false confessions,
participants who recounted more exposure to media accounts were more likely
to agree that suspects might falsely confess, and that they might do so for each
reason listed — though these differences were very small in magnitude.

2.4.7. What Does a Confession Indicate About Guilt?

As arelated way to understand perceptions of the potential that a confession can
be false, several surveys asked questions assessing respondents’ perceptions of
the strength with which a confession indicates guilt. Not surprisingly most re-
spondents felt confessions were highly indicative of guilt. Henkel and col-
leagues,* for example, found that 64 per cent of participants agreed that a con-
fession was a strong indicator of guilt, and that 50 per cent of them agreed that

36 Mindthoff et al., 2018, pp. 430448, see supra note 8.

37 “MTurk’ is a platform hosted by Amazon for researchers to recruit participants and use online
surveys to collect data. See, for example, Michael Buhrmester, Tracy Kwang and Samuel D.
Gosling, “Amazon’s Mechanical Turk: A New Source of Inexpensive, Yet High-Quality
Data?”, in Perspectives on Psychological Science, 2016, vol. 6, no. 1, pp. 3-5.

38 Henkel, Coffman and Dailey, 2008, pp. 555-584, see supra note 6.

39 Ibid.
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if a person confesses they are probably guilty (whereas in the Mindthoff et al.
survey, 58 per cent of participants agreed). Interestingly, only 7 per cent indi-
cated that a person who signed a written confession in interrogation is definitely
guilty (and 59 per cent believed that he is probably guilty).

2.4.8. What Interrogation Tactics Lead to False Confessions?

Most directly related to the issue of lay understanding of how interrogations
might induce false confessions, several surveys asked respondents to rate the
likelihood that specific tactics would elicit a false confession if the suspect were
innocent.

Using such a rating scale, both Leo and Liu* and Blandon-Gitlin et al.*!
reported means below the midpoint of the 5-point scale for all tactics except
those involving threats or actual physical harm, and these ranged from 2.9-3.7
and 2.8-3.4, respectively. Among the remaining tactics, lying about DNA, lie
detector results, camera evidence and fingerprints received the highest ratings
(2.7-2.9). Ratings of tactics involving repetition and implied or explicit prom-
ises of leniency ranged from 2.3-2.4.

The authors also reported the percentage of respondents who rated the
risk posed by these factors above the scale midpoint. Only actual physical as-
sault rose at or above 50 per cent for this index (61 per cent and 50 per cent for
the two studies respectively). Other tactics rated as most likely to elicit a false
confession included the various forms of false evidence (25-34 per cent and 20—
29 per cent respectively, except for false fingerprint evidence (9.5 per cent)) and
explicit and implicit promises of leniency in charges or sentencing (17-19 per
cent and 15—19 per cent respectively).

For the risk of false confessions, Mindthoff and colleagues* also reported
the percentage of participants who rated the tactic as above the midpoint as those
who agreed the tactic was likely to induce a false confession. Tactics rated as
likely to result in a false confession by the most participants were threatening or
using physical harm (68 per cent), confronting suspects with false evidence (63
per cent), bluffing about evidence (58 per cent), promises of leniency (54 per
cent), and rejecting suspect denials (53 per cent): and mean ratings of likelihood
were above the midpoint for all of these. Confrontation with true evidence of
guilt (21 per cent) and rapport-building (23 per cent) were viewed as likely cause
false confession only by a minority, and mean ratings of likelihood for these
were below the midpoint. Repeated accusations and cutting off denials were
least commonly considered likely to result in a false confession (16—19 per cent).

40 Leo and Liu, 2009, see supra note 9.
41" Blandén-Gitlin, Sperry and Leo, 2011, pp. 239-260, see supra note 28.
4 Mindthoff et al., 2018, pp. 430448, see supra note 8.
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Only use of false evidence, evidence bluffs and threatening or using harm were
rated as more likely to cause false confessions by participants familiar with false
confession cases than those who were unfamiliar. Thus, again, there was only
mixed support for the impact of media depictions of false confessions.

False evidence ploys (‘FEPs’) were the focus of a study by Forrest and
colleagues.® The authors of this study investigated the extent to which de-
meanor (claims that the suspect’s behaviour indicated deception), testimonial
(false claims of witnesses against the suspect) and scientific (claims of forensic
evidence such as DNA) FEPs were regarded as deceptive and coercive. Partici-
pants were also told either that these ploys contribute to true confessions or that
they contribute to false confessions. Across all ploys, participants rated them as
moderately deceptive (5.2 on a 10-point scale) and moderately coercive (5.63
on a 10-point scale). All types of ploys were rated as coercive, but testimonial
ploys were rated as more coercive than demeanor ploys. Unexpectedly, scien-
tific ploys were not viewed as the most deceptive or coercive. Those who had
read that FEPs contribute to false confessions viewed these as more deceptive,
but not as coercive. There were also a number of significant differences between
specific ploys within each type.

Finally, Horgan et al.** situated minimization or maximization tactics in
the case context of the cheating paradigm for laboratory studies of false confes-
sions* and manipulated whether the techniques used in the scenario did or did
not imply consequences resulting from confession versus denial. Both minimi-
zation (for example, face-saving excuses versus appeals to conscience) and
maximization techniques (for example, exaggerating consequences versus un-
friendly demeanor) were included in each consequence condition. After reading
the case scenarios, participants were asked to indicate the likelihood that they
would personally confess and that the student in the scenario would do so. The
participants believed that other innocent suspects were more likely to falsely
confess in response to techniques implying consequences than those not imply-
ing consequences, but this was not true for themselves. Moreover, the overall
perceived likelihood that others would falsely confess was much greater than
participants’ reported likelihood that they would do so themselves. Nevertheless,

43 Krista D. Forrest et al., “False-Evidence Ploys and Interrogations: Mock Jurors’ Perceptions

of False-Evidence Ploy Type, Deception, Coercion, and Justification”, in Behavioral Sciences

& the Law, 2012, vol. 30, no. 3, pp. 342-364.

Horgan, Russano, Meissner and Evans, 2012, pp. 65-78, see supra note 6.

45 Melissa B. Russano, Christian A. Meissner, Fadia M. Narchet and Saul M. Kassin, “Investi-
gating True and False Confessions Within a Novel Experimental Paradigm”, in Psychological
Science, 2005, vol. 16, no. 6, pp. 481-486.
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when subjected to an actual interrogation themselves (in Study 2)* innocent
subjects were twice as likely to confess when interrogation techniques implied
consequences than when they did not (42 per cent versus 21 per cent).

2.4.9. When Should a Confession Be Suppressed?

An indirect way to assess whether respondents recognize that a tactic might
cause a false confession is to ask if they think a confession should be allowed
into trial evidence when such a tactic was used to elicit it. Taking this approach,
Mindthoff et al.*” asked participants about circumstances in which a recanted
confession should or should not be allowed as evidence for the jury. They did
not, however, put this in any context of explaining criteria for admissibility.
Only failure to read Miranda rights, denial of a request for an attorney, denial
of food or water, and physical assault were viewed as grounds for suppression
by 6465 per cent of participants. Threatening and intimidation were viewed as
such by a small majority (54 per cent). But none of the other previously studied
seven tactics (see above) was viewed as grounds for suppression by a majority
(implied and explicit promises of leniency were viewed as such by roughly only
a third of participants).

Asking similar questions, Henkel e al.*® found that 60 per cent or more
agreed that a confession should be suppressed if obtained through torture, if the
person was not read his or her rights, if food or water were denied or if interro-
gators lied about physical evidence. Additionally, 52 per cent agreed that it
should be suppressed if the police threatened or intimidated but did not harm the
suspect, and 45 per cent believed that it should be suppressed if the suspect is
questioned for more than 10 hours.

While it is encouraging that jurors suggest that coercive techniques
should lead the confession to be suppressed, mock jury research indicates that
this does not always translate into judgment of the confession itself. Even judges
tend to find confessors guilty despite recognizing that the interrogation methods
were coercive.

2.4.10. Vulnerability to False Confessions

Some of the most well-established findings among interrogation studies concern
the enhanced susceptibility of several vulnerable populations to false

46 Ibid.

47 Mindthoff et al., 2018, pp. 430-448, see supra note 8.

4 Henkel, Coffman and Dailey, 2008, pp. 555-584, see supra note 6.

4 D. Brian Wallace and Saul M. Kassin, “Harmless Error Analysis: How Do Judges Respond to
Confession Errors?”, in Law and Human Behavior, 2012, vol. 36, no. 2, pp. 151-157.
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confessions, including the young,* those with low 1Q or a mental disability or
mental illness, and many others.’! Other research has identified acute vulnera-
bilities posed by the physical or mental state of the suspect at the time of inter-
rogation.> Still others have pointed to the importance of minority status™ or
type of accusation.>* Accordingly, many surveys have assessed lay awareness of
these vulnerabilities, though the latter two remain unaddressed in surveys.

One study® surveyed law enforcement officers regarding developmental
issues and interrogation practices with children aged under 14 years, children
aged 14-17 years, and adults aged 18 years and older. The authors concluded
that while some officers do recognize some relevant developmental differences
between children and adults (such as immaturity of judgment, less competent
decision-making, suggestibility, lack of an awareness of long-term conse-
quences, temporal discounting and impulsivity), they did not apply this
knowledge to the interrogation situation. They generally believed that children
can be treated similarly to adults in interrogations and reported that they used
similar interrogation tactics for both. Interestingly, more highly ranked or expe-
rienced officers tended to believe more strongly that suspects understand their
rights and the intent of interrogation, and less strongly believe that interrogation
tactics can lead to false memories or false confessions. Overall, the police be-
lieved that they elicited false confessions from about 10 per cent of suspects.

30" Drizin and Leo, 2004, pp. 891-1007, see supra note 2; Jessica Owen-Kostelnik, Nicholas D.

Reppucci and Jessica Meyer, “Testimony and Interrogation of Minors: Assumptions About
Maturity and Morality”, in American Psychologist, 2006, vol. 61, no. 4, pp. 286-304.

31 For a review, see Gisli H. Gudjonsson, The Psychology of False Confessions: Forty Years of

Science and Practice, John Wiley and Sons, Chichester, 2018; Saul M. Kassin et al., “Police-

Induced Confessions, Risk Factors, and Recommendations: Looking Ahead”, in Law and Hu-

man Behavior, 2010, vol. 34, no. 1, pp. 49-52; see also Chapter 3 of this book.

For a review, see Davis and Leo, 2012a, see supra note 3; Davis and Leo, 2012b, see supra

note 3; Davis and Leo, 2012c, see supra note 3.

33 Davis and Leo, 2012b, see supra note 3; Cynthia J. Najdowski and Bette L. Bottoms, “Under-
standing Jurors’ Judgments un Cases Involving Juvenile Defendants: Effects of Confession
Evidence and Intellectual Disability”, in Psychology, Public Policy, and Law, 2012, vol. 18,
no. 2, pp. 297-337; J. Guillermo Villalobos and Deborah Davis, “Interrogation and the Mi-
nority Suspect: Pathways to True and False Confession”, in Monica K. Miller and Brian H.
Bornstein (eds.), Advances in psychology and law, vol. 1, Springer International Publishing,
Bern, 2016, pp. 1-41.

% Deborah Davis and Richard A. Leo, “When Exoneration Seems Hopeless: The Special Vul-

nerability of Sexual Abuse Suspects to False Confession”, in Ros Burnett (ed.), Wrongful Al-

legations of Sexual and Child Abuse, Oxford University Press, 2016, pp. 175-190.
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Cleary and Warner and Woolard et al.*® surveyed samples of parents re-
garding issues of interrogation with adolescents. Both studies revealed signifi-
cant misunderstanding. Cleary and Warner, for example, found that parents an-
swered less than half of the questions regarding interrogation practices correctly.
Almost 80 per cent believed that the police cannot lie to suspects. Results of
both studies also revealed significant misconceptions regarding the rights of ad-
olescents, including rights to support and the notification and involvement of
parents during questioning, among other issues.

Many authors have found that a substantial portion of laypersons do not
understand the sources of individual vulnerability to false confessions. Cho-
jnacki et al. found that many respondents were either uncertain or denied that
children (57 per cent), the mentally impaired (46 per cent) or those who believe
that they have faulty memories (74 per cent) are more vulnerable to interroga-
tion-induced false confessions.”” These authors had participants rate most ques-
tions on a 7-point likelihood scale and then combined 1 and 2 as ‘Disagree’, 3—
5 as ‘Somewhat Uncertain’ and 6—7 as ‘Agree’. The authors calculated an over-
all score for participants based on the agreement of their answers with the sci-
entific findings on the topics. Younger persons who were highly educated and
watched relatively little television obtained significantly higher scores.

Henkel and colleagues had participants rate the extent to which various
vulnerabilities would contribute to a person falsely confessing, and found that
mental illness was viewed as most likely to do so (5.5 on a 7-point scale), fol-
lowed by being under 10 years of age (4.6), being suggestible or overly trusting
(4.5), possessing a low IQ (4.5), being a teenager (4.0), and having a poor
memory (3.5).5® Mindthoff and colleagues asked participants to rate the extent
to which various sources of vulnerability would contribute to a person falsely
confessing to a crime.” As in the Henkel ef al. study, participants most strongly
endorsed mental illness (4.4 on a 5-point scale) as a source of vulnerability. This
was followed by impairment due to illegal drugs, alcohol or powerful prescrip-
tion drugs (4.2), poor memory of the time of the crime (3.8), sleep deprivation
or low IQ (3.6), age under 18 years (3.5) or the influence of marijuana (3.4).
Also as in the Henkel et al. study, two of the most well-documented vulnerabil-
ities (low 1Q and youth) were viewed as among the least likely to contribute to
false confessions, though all contributing factors were rated fairly high.

36 Cleary and Warner, 2017, pp. 777-793, see supra note 13; Woolard, Cleary, Harvell and Chen,
2008, pp. 685-698, see supra note 13.

7 Chojnacki, Cicchini and White, 2008, pp. 1-45, see supra note 13.

38 Henkel, Coffman and Dailey, 2008, pp. 555-584, see supra note 6.

39 Mindthoff et al., 2018, pp. 430448, see supra note 8.
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The previously mentioned study by Kaplan and colleagues, comparing
Canadian laypersons to experts also addressed the issue of sources of personal
vulnerability.*® Laypersons gave generally high ratings (above the scale mid-
point) for all sources, including youth, diagnosed or apparent mental illness, di-
agnosed or apparent intellectual disability, low 1Q, sleep deprivation, injury,
drug withdrawal, intoxication, poor understanding of English, previous interro-
gation for the same offense and being in custody. Overall, experts rated these
vulnerabilities as posing more risk than did laypersons. This difference was sig-
nificant for most individual items, with the exceptions of the appearance of men-
tal illness, injury, intoxication, poor understanding of English, and being in cus-
tody or interrogated previously. Notably, for laypersons, youth was the lowest-
rated source of vulnerability, other than previous interrogation and being in cus-
tody. For experts, youth ranked only behind intellectual disability. Also of im-
portance, this study is the only one we encountered that inquired about the im-
portance of language abilities (and by implication minority status). Yet, this is
an important source of vulnerability in interrogation.®!

One study specifically addressed perceptions of interrogations of intoxi-
cated suspects.®? The authors reported the percentage of respondents who agreed
that it is permissible to obtain Miranda waivers from intoxicated suspects (26
per cent), to interrogate them (26 per cent), and to use confessions elicited from
them in court (33 per cent). Many others did not know (33 per cent, 40 per cent
and 51 per cent respectively). Thus, a strong majority possessed incorrect or
incomplete knowledge regarding what is permitted with intoxicated suspects.
When informed that these practices are permitted, participants were then asked
if they should be. Most agreed that they should not (61 per cent, 67 per cent and
58 per cent respectively).

After being told that the above are indeed permissible, participants were
asked to indicate what per cent of suspects who are interrogated are intoxicated
(35 per cent), how much they would rely on a confession from an intoxicated
suspect compared to sober suspects as evidence of guilt (72 per cent would rely
more on a sober suspect), and whether intoxicated versus sober guilty and inno-
cent suspects are more likely to confess (80 per cent intoxicated for guilty sus-
pects; 69 per cent for innocent suspects). Participants also estimated less likeli-
hood that they themselves would falsely confess than that others would do so.

60 Kaplan et al., 2020, pp. 384401, see supra note 29.

61 Susan Berk-Seligson, Coerced Confessions: The Discourse of Bilingual Police Interrogations,
vol. 25, Walter de Gruyter, Berlin, 2009; Villalobos and Davis, 2016, pp. 1-41, see supra note
53.

Amelia Mindthoff et al., “Juror Perceptions of Intoxicated Suspects’ Interrogation-Related
Behaviors”, in Criminal Justice and Behavior, 2020, vol. 47, no. 2, pp. 222-246.

62

Publication Series No. 42 (2023) — page 48



2. Do Jurors Understand the Causes of False Confession, and
Do They Adjust Their Perceptions of Suspects’ Confessions Appropriately?

Finally, participants also read a hypothetical case in which the suspect was de-
scribed as having an intoxication level of 0.13 milliliters per 100 milliliters of
blood and that this was above the legal intoxication limit of 0.08 milliliters per
100 milliliters of blood. They indicated whether the suspect could appropriately
waive his rights (72 per cent stated that they could not do so) and rated the truth-
fulness of his confession (2.8 on a 5-point scale) and the degree to which the
interrogation was more coercive for the intoxicated suspect compared to a sober
suspect (3.6 on a 5-point scale).

Overall, then, survey participants were aware that some populations are
more vulnerable to false confessions, though their views of which sources of
vulnerability pose the most risk do not fully comport with the research literature
or the views of experts. In particular, the vulnerability posed by youth (particu-
larly teenagers as opposed to young children) tends to be underestimated.

2.4.11. Survey Studies: Limitations and Conclusions

Although the survey studies offer valuable information, there have been some
important omissions. First is the issue of the lack of contextualization of the
questions for almost all studies, as discussed earlier. This can be particularly
important both because participants may have strong views concerning what
suspects will and will not confess to, and because the nature of a case can con-
tribute to vulnerability through a sense of hopelessness (or low self-efficacy for
defense).®

Second, important sources of vulnerability are not addressed. For exam-
ple, though it is clear that minority suspects can suffer disadvantage in interro-
gation,* suspects’ race or ethnicity have not been addressed in survey studies,
though they have been examined in some mock jury studies.

Third, the range of tactics addressed in the surveys has been quite limited
in comparison to those incorporated into interrogation. Indeed, this is a limita-
tion for mock jury studies as well. Moreover, the questions often refer to broad
categories of tactics, as opposed to the different specific ways they are executed.
The two Canadian surveys that investigated the broadest range of tactics con-
cerned perceptions of appropriateness and coerciveness, and not potential to
elicit false confessions.

Fourth, almost all surveys have addressed single tactics in isolation, and
have not examined perceptions of the way in which they might combine to be-
come more coercive, even exponentially more coercive. Those that have

6 Davis and Leo, 2016, pp. 175-190, see supra note 54.

% For a review, see Villalobos and Davis, 2016, pp. 1-41, see supra note 53.
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employed combined tactics have not compared the combination to individual
tactics alone.

Fifth, several important issues related to jurors’ ability to judge the valid-
ity of confessions have remained essentially unaddressed. For example, though
a few studies asked participants whether they felt they could distinguish between
true and false confessions, we found none that inquired as to what criteria lay-
persons believe distinguish between true and false confessions. Research has
established that false confessions are more likely to be contradicted by case ev-
idence.® However, survey questions did not address this or other criteria for dis-
tinguishing, including potentially erroneous criteria often caused by the interro-
gator that might be endorsed by laypersons (such as the inclusion of crime de-
tails, expressions of apology or remorse and others).

Finally, it is worth pointing out that, based on the surveys reviewed earlier,
there is evidence that jurors do understand some things relevant to interrogation
and confession and not others. This duality was reinforced in a recent survey by
Alceste and colleagues®® comparing opinions of laypersons to those of experts
(as identified in a previous survey by Kassin and colleagues).®” The authors
asked participants to agree or disagree with 30 statements relevant to interroga-
tion, false confessions and their causes. There were significant differences be-
tween experts and laypersons in the percentage of agreement for all but 10 of
the 30 statements. The most agreement was found regarding vulnerable popula-
tions such as young children, the mentally ill and those with compliant person-
alities, and regarding lay and professional difficulties with accurate detection of
deception. Participants also generally acknowledged the potential that confes-
sions can be false and understood risks associated with harsh techniques such as
torture or explicit threats of harm. However, there was much greater disagree-
ment with experts regarding more subtle tactics such as use of false evidence or
explicit and implicit promises of leniency (or minimization). Laypersons were
also less aware of the vulnerability of juveniles and over-believed in the ability
of Miranda rights to protect against false confessions. They also expressed con-
siderable faith in the ability of training to improve lie detection abilities and in
the diagnosticity of cues to deception soundly contraindicated by research. As a
final note, it is important to recognize that this study is the only study dealing

65 See for example: Leo and Ofshe, 1998, pp. 429-496, see supra note 2.

6  Fabiana Alceste et al., “The Psychology of Confessions: A Comparison of Expert and Lay
Opinions”, in Applied Cognitive Psychology, 2020, vol. 35, no. 1, pp. 39-51.

7 Saul M. Kassin, Allison D. Redlich, Fabiana Alceste and Timothy J. Luke, “On the General
Acceptance of Confessions Research: Opinions of the Scientific Community”, in American
Psychologist, 2018, vol. 73, no. 1, pp. 63—80.
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with a variety of issues regarding false confessions that compared expert and lay
opinions using the same questions and rating scales.

2.5. Mock Jury Studies
2.5.1. Effects of Interrogation Tactics

Mock jury research has yielded a mix of findings regarding the correspondence
between research findings on tactics that increase the risk of false confessions
and the degree to which the use of these tactics causes mock jurors to moderate
their views of defendants and their confessions. Moreover, a number of such
studies have shown that even when jurors rate interrogation procedures as coer-
cive they do not always adjust verdicts accordingly; sometimes even adjusting
them in the opposite direction than warranted. Others have found appropriate
adjustment for some variables and not others within the same experiment.

2.5.2. Lengthy Interrogation

Interrogation scholars have identified distress and the need to escape as a pri-
mary motivator for false confessions, and length of interrogation as a primary
contributor to that distress and to false confessions.®® Several studies have ad-
dressed the impact of interrogation length, though not always in isolation.

Some of these have varied interrogation length in the context of a com-
parison of a set of coercive tactics. We include those here, though they might
just as well be included under other tactics. For example, Shaked-Schroer, Cos-
tanzo and Berger manipulated the coerciveness of an interrogation and the de-
gree to which evidence corroborated the confession.®® High coercion included
lengthy interrogation, false blood evidence and falsely claiming the suspect
failed a polygraph. The low coercion condition included a two-hour interroga-
tion and no false claims.

When the confession was corroborated by evidence, the interrogation was
rated as less coercive (the end justifies the means, as other studies reviewed here
have also indicated). This effect was confined, however, to the high-pressure
interrogation condition. When participants were asked to indicate what things
most affected their judgments of voluntariness, they listed lying about evidence
as most influential, followed by the length of the interrogation, the time the sus-
pect was held prior to interrogation and the number of interrogators present
(some of these where held constant across interrogation conditions). However,
for verdicts, only the effect of corroboration was significant. There was no effect
of the coerciveness of the interrogation.

68 Kassin et al., 2010, pp. 49-52, see supra note 51.

9 Shaked-Schroer, Costanzo and Berger, 2015, pp. 6880, see supra note 24.
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Bernhard and Miller investigated the effects of crime severity (murder
versus property theft) and interrogation coercion on judgment of a recanted con-
fession.” High coercion consisted of a 10-hour interrogation including isolation,
deprivation and threats of consequences. Low coercion consisted of a two-hour
interrogation but no police pressure. Defendants were judged as more guilty
when coercion was absent if the crime was of high severity, perhaps reflecting
jurors’ assumptions that a person would not have originally falsely confessed to
a serious crime without coercion. But, unexpectedly, if coercion was used, de-
fendants were judged as more guilty for crimes of less severity.

Woestehoff and Meissner presented mock jurors with three levels of in-
terrogative pressures.’! The low-pressure condition consisted of encouraging the
defendant to tell the truth. The medium-pressure condition added telling the de-
fendant that the interrogator would put in his report if the defendant apologized,
minimization (‘the crime was unplanned’ and blaming the victims, ‘the crime
could have been worse’, ‘anyone would have reacted the same way’), and false
evidence. The high-pressure condition included telling the defendant that he
would receive the death penalty if he did not confess; the interrogator also
waived his gun around, interrogated the defendant all night and denied breaks
on multiple occasions. Unfortunately, this manipulation was confounded by the
use of different information on defendant statements and reactions during the
interrogation.

The authors found that convictions were more likely when the defendant
confessed and less likely in the medium- and high-pressure conditions than the
low-pressure condition, but the medium- and high-pressure conditions did not
differ. The same pattern held for ratings of likelihood of guilt. A similar pattern
was found in a second and third study.” Thus, jurors did adjust their guilt per-
ceptions based on the nature of the interrogation. However, interrogation length
(along with the other high-pressure techniques) did not cause jurors to further
adjust perceptions of guilt beyond the use of the medium-pressure tactics.

70 Paula A. Bernhard and Rowland S. Miller, “Juror Perceptions of False Confessions versus

Witness Recantations”, in Psychiatry, Psychology and Law, 2018, vol. 25, no. 4, pp. 539—549.
71 Skye A. Woestehoff and Christian A. Meissner, “Juror Sensitivity to False Confession Risk
Factors: Dispositional vs Situational Attributions for a Confession”, in Law and Human Be-
havior, 2016, vol. 40, no. 5, pp. 564-579.
Jeremy J. Shifton, “How Interrogation Length, Age, and Crime Impact Perceptions of Evi-
dence in Criminal Trials”, in American Journal of Criminal Justice, 2022, vol. 47, pp. 266—
286; Jeremy J. Shifton, “How Confession Characteristics Impact Juror Perceptions of Evi-
dence in Criminal Trials”, in Behavioral Sciences & the Law, 2019, vol. 37, no. 1, pp. 90-108.
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Jones and Penrod also used an omnibus manipulation of interrogation
pressures in their 2018 study.” The high-pressure interrogation included false
evidence, minimization, maximization, evidence bluffing, and a 10-hour inter-
rogation. The low-pressure interrogation included none of these. The defendant
confessed to shooting a victim three times, but not with intent to kill, then im-
mediately recanted or did not confess in the control condition. In the absence of
judicial instructions regarding the potential of a false confession, verdicts were
not affected by the degree of pressure of the interrogation. However, with such
instructions, there was a significant reduction of guilty verdicts in the high-pres-
sure condition.

In a subsequent study interrogation pressure was again varied in omnibus
fashion.” The high-pressure condition included a 10-hour interrogation, false
evidence, evidence bluff, minimization, and maximization. For the low-pressure
condition the detective was accusatorial, but during only a 2-hour interrogation
and without the other tactics. Guilty verdicts were reduced in the high-pressure
condition. Moreover, ratings of likely guilt, evidence strength, detective credi-
bility and voluntariness were likewise reduced in the high-pressure condition.

Shifton varied interrogation length independently of other interrogation
factors, finding in both experiments that it led to reduced judgments of guilt, the
strength of the confession and voluntariness.” Similarly, Kukucka and Evelo”
studied the length of interrogation as it impacted judgments of wrongfully con-
victed exonerees seeking damages. In the non-coercive condition, the defendant
wrote a full confession after 30 minutes of interrogation. In the coercive condi-
tion, he did so after a 9-hour interrogation. Participants rated the police as more
responsible and the defendant as less responsible for the confession in the
lengthy interrogation condition, recommended greater compensatory and puni-
tive damages and perceived the defendant as less likely to be guilty.

Thus far, then, results of available research are generally consistent with
the idea that jurors will adjust verdicts based on interrogation length. More

73 Angela M. Jones and Steven Penrod, “Research-Based Instructions Induce Sensitivity to Con-

fession Evidence”, in Psychiatry, Psychology and Law, 2018, vol. 25, no. 2, pp. 257-272.

74 Angela M. Jones, Ashley M. Blinkhorn and Alexis M. Hawley, “Sensitivity to Psychologically
Coercive Interrogations: A Comparison of Instructions and Expert Testimony to Improve Ju-
ror Decision-Making”, in Journal of Forensic Psychology Research and Practice, 2021, vol.
21, no. 4, pp. 373-394.

75 Shifton, 2022 and Shifton, 2019, see supra note 72.

76 Jeff Kukucka and Andrew J. Evelo, “Stigma Against False Confessors Impacts Post-Exoner-
ation Financial Compensation”, in Behavioral Sciences & the Law, 2019, vol. 37, no. 4, pp.
372-387.
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research is needed, however, as most studies confounded length with other in-
terrogation tactics, and one of the two that did not, did not examine verdicts.

2.5.3. Threats and Promises

As the section above illustrates (as well as others to come), many mock jury
studies have varied the presence of threats or promises and their effects on per-
ceptions of the confession. However, relatively few of them have tested these
variables in isolation. Those that have, very often show differential effects on
measures of coercion or voluntariness than on verdicts.

For example, in one of the earliest studies of the effects of threats by re-
searchers,”’ Kassin and Sukel had mock jurors read a case summary in which (i)
a confession was elicited in a high-pressure interrogation (defendant was un-
comfortable in handcuffs and the detective waived his gun around and yelled at
the defendant); (ii) a confession was elicited in a low-pressure interrogation (de-
fendant was described as confessing immediately without any of the high-pres-
sure tactics); or (iii) there was no confession. In a second variation, the interro-
gation had been ruled as either admissible or inadmissible by a judge. Although
the jurors viewed the confession elicited in the high-pressure interrogation as
less voluntary and reported that it had less influence on their decisions, it nev-
ertheless did affect their verdicts: defendants who confessed were regarded as
more guilty regardless of interrogation pressure.

Despite a clearly documented role of explicit or implied promises of le-
niency in increasing the risk of false confessions,’® and consistent with the sur-
vey results showing that minimization techniques are rated as less coercive and
less likely to induce false confessions than threats and other maximization tech-
niques, several mock jury studies have shown that jurors are less likely to vote
‘not guilty’ when confessions are obtained through explicit or implied promises
of leniency than when obtained through use of maximization or threat, even
though in both cases the confessions are viewed as less voluntary than those
offered with no incentives.”

77 Saul M. Kassin and Holly Sukel, “Coerced Confessions and the Jury: An Experimental Test
of the ‘Harmless Error’ Rule”, in Law and Human Behavior, 1997, vol. 21, no. 1, pp. 27-46.
For a review, see Richard A. Leo, Police Interrogation and American Justice, Harvard Uni-
versity Press, Cambridge, 2008; Kassin et al., 2010, pp. 49-52, see supra note 51.

7 Saul M. Kassin and Lawrence S. Wrightsman, “Coerced Confessions, Judicial Instruction, and
Mock Juror Verdicts”, in Journal of Applied Social Psychology, 1981, vol. 11, no. 6, pp. 489—
506; id., “Prior Confessions and Mock Juror Verdicts”, in Journal of Applied Social Psychol-
ogy, 1980, vol. 10, no. 2, pp. 133-146; Saul M. Kassin and Karlyn McNall, “Police Interro-
gations and Confessions: Communicating Promises and Threats by Pragmatic Implication”,
in Law and Human Behavior, 1991, vol. 15, no. 3, pp. 233-251.
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Likewise, Moffa and Platania® presented participants with a case sum-
mary for a murder trial. The defendant had confessed in response to either max-
imization (strong claims of incriminating evidence) or minimization (blaming
the heat of passion and moral justification). Maximization resulted in greater
perceptions of pressure on the defendant to confess, but not in lesser perceptions
of guilt or greater perceptions of coercion. In another study, the same research-
ers®! also examined the effects of minimization (offering sympathy, blaming the
victim and downplaying crime seriousness) and maximization (telling the sus-
pect about an eyewitness and recovery of the murder weapon and suggesting
that the confession was in his best interests). In a third condition, the interroga-
tion was depicted as lasting 10 hours without interruption. Maximization and
length were viewed as entailing more pressure on the defendant than minimiza-
tion, but maximization resulted in the highest views of coercion compared to the
other conditions. Verdicts did not differ across conditions, however.

2.5.4. False Evidence Ploys

FEPs can be viewed as a type of maximization or scare tactic. And, as with the
effects of maximization generally, FEPs have been incorporated widely into
mock jury studies, but again, often not in isolation (see those in the previous
section on interrogation length, for example). In this section, we discuss studies
where FEPs are studied individually.

Woody and colleagues®? examined the effects of implicit (‘What if I told
you that we have’) versus explicit (‘We have”) FEPs on perceptions of defendant
guilt, coerciveness and deceptiveness of the interrogation in the context of a
murder trial. In both conditions, participants heard expert testimony concerning
false confessions. Both forms of FEPs resulted in higher ratings of deception
than the control condition, and explicit FEPs resulted in higher ratings of coer-
cion. However, neither form affected guilt ratings or verdicts.

These results stand somewhat in contrast to an earlier study,® finding that
explicit FEPs did lead to fewer convictions and shorter sentences, as well as
greater perceptions of coercion and deception for the interrogation. This

80" Morgan S. Moffa and Judith Platania, “Effects of Expert Testimony and Interrogation Tactics

on Perceptions of Confessions”, in Psychological Reports,2007, vol. 100, no. 2, pp. 563-570.

81 See Morgan S. Moffa and Judith Platania, “The Differential Importance of the Evidence and
the Expert on Perceptions of Confessions”, in Journal of Forensic Psychology Practice, 2009,
vol. 9, no. 4, pp. 280-298.

82 William D. Woody, Krista D. Forrest and Sarah Yendra, “Comparing the Effects of Explicit
and Implicit False-Evidence Ploys on Mock Jurors’ Verdicts, Sentencing Recommendations,
and Perceptions of Police Interrogation”, in Psychology, Crime & Law, 2014, vol. 20, no. 6,
pp. 603-617.

8 Woody and Forrest, 2009, pp. 333-360, see supra note 6.
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inconsistency with which ratings are affected by FEPs was also observed by
other researchers® who found that although mock jurors did recognize that lying
about evidence increases pressure to confess, their verdicts were not affected.

A final study by Forrest and colleagues®® varied the type of FEPs (de-
meanor, testimonial, scientific (as in their previously described survey study))
incorporated into an interrogation transcript ending in a suspect confession.
They also included a description of FEPs that stated either that FEPs tend to lead
to true or false confessions (the point of this is not clear). Verdicts were not
studied, but rather ratings of deceptiveness, coerciveness and justification. Tes-
timonial FEPs were viewed as more deceptive and coercive than demeanor FEPs.
No other differences were significant. However, participants who had been told
that FEPs lead to true confessions viewed them as more justified.

2.5.5. The Role of ‘Snitches’ or Informants

A recent study®® found discounting of suspect confessions due to an informant
incentivized to report an alleged defendant confession, though several prior
studies®” had not found this effect.

2.5.6. Vulnerability to False Confessions
2.5.6.1. Youth

Much evidence exists to document the greater vulnerability of young suspects
to false confessions.®® Lay beliefs do not reliably reflect this vulnerability, either
among law enforcement or the general citizenry. Mock jury research has also
shown mixed results regarding effects of age on verdicts. Redlich and col-
leagues® provided participants with scenarios involving the interrogation and

84 See supra note 79; Moffa and Platania, 2007, pp. 563570, see supra note 80.

85 Forrest et al., 2012, pp. 342-364, see supra note 43.

8 Evelyn M. Maeder and Emily Pica, “Secondary Confessions: The Influence (or Lack Thereof)
of Incentive Size and Scientific Expert Testimony on Jurors’ Perceptions of Informant Testi-
mony”, in Law and Human Behavior, 2014, vol. 38, no. 6, pp. 560-568.

87 Jeffrey S. Neuschatz et al., “The Effects of Accomplice Witnesses and Jailhouse Informants

on Jury Decision Making”, in Law and Human Behavior, 2008, vol. 32, no. 2, pp. 137-149;

Jeffrey S. Neuschatz et al., “Secondary Confessions, Expert Testimony, and Unreliable Testi-

mony”, in Journal of Police and Criminal Psychology, 2012, vol. 27, no. 2, pp. 179-192.

For reviews, see Hayley M.D. Cleary, “Applying the Lessons of Developmental Psychology

to the Study of Juvenile Interrogations: New Directions for Research, Policy, and Practice”,

in Psychology, Public Policy, and Law, vol. 23, no.1, pp. 118-130; Barry C. Feld, “Real In-
terrogation: What Actually Happens When Cops Question Kids”, in Law & Society Review,

2013, vol. 47, no. 1, pp. 1-36; Kassin et al., 2010, pp. 49-52, see supra note 51.

8 Allison D. Redlich, Jodi A. Quas and Simona Ghetti, “Perceptions of Children During a Police
Interrogation: Guilt, Confessions, and Interview Fairness”, in Psychology, Crime & Law, 2008,
vol. 14, no. 3, pp. 201-223.
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confessions of 7-, 11- and 14-year-olds accused of bringing guns to school. Sus-
pect age had no impact on verdicts. Suspects who confessed were judged more
guilty than those who did not, but confessors were judged as equally guilty re-
gardless of age. Likewise, the researchers found no effect of an interrogated sus-
pect’s age (11 versus 14 years) on ratings of guilt (though a ceiling effect is
possible in that 76 per cent judged the suspect guilty overall). Molinaro and
Malloy® also found that over 80 per cent of students found a juvenile confessor
guilty, whether 10- or 16-years-old, and regardless of the consistency of his
statement over time. In contrast, Shifton®! found that juvenile confessions were
seen as less indicative of guilt, but age did not predict verdict and did not interact
with interrogation length. However, Grove and Kukucka® found that young
confessors (aged 14 years) were judged as less likely guilty than adult confes-
sors (aged 32 years), but no interaction was found between age and the manip-
ulation of the depicted pressures of the interrogation (and no main effect of the
latter).

Finally, the question of how the presence of a parent or attorney would
affect perceptions of juvenile confessions was examined by Mindthoff and col-
leagues.” Participants read a case in which type of confession (voluntary, co-
erced or none) and the presence of an adult (parent, attorney or none) were var-
ied. The coercive interrogation consisted of a 7-hour interrogation, no food, min-
imization and false evidence. In the voluntary condition, the suspect confessed
in response to a question about what happened. In a second study, type of con-
fession and the nature of adult advice (to speak versus to keep quiet) were varied.
Across studies, conviction rates were higher in the voluntary condition than in
the coerced and no-confession conditions. In the second study, the nature of the
adult advice had no effect. However, in the first study, the presence of an adult
increased conviction rates. This finding might seem to indicate that the suspect
was seen as less vulnerable to coercion when the adult was present, and accord-
ingly that the confession was seen as more voluntary. However, though

% Peter F. Molinaro and Lindsay C. Malloy, “Statements from Youth in Legal Contexts: Effects

of Consistency, Legal Role, and Age”, in Behavioral Sciences & the Law, 2016, vol. 34, no.
1, pp. 139-159.

°l  Shifton, 2022, see supra note 75.

92 Lauren J. Grove and Jeff Kukucka, “Do Laypeople Recognize Youth as a Risk Factor for False
Confession? A Test of the ‘Common Sense’ Hypothesis”, in Psychiatry, Psychology and Law,
2021, vol. 28, no. 2, pp. 185-205.

% Amelia Mindthoff, Lindsay C. Malloy and Johanna M. Héhs, “Mock Jurors’ Perceptions and
Case Decisions Following a Juvenile Interrogation: Investigating the Roles of Interested
Adults and Confession Type”, in Law and Human Behavior, 2020, vol. 44, no. 3, pp. 209—
222.
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voluntariness was not measured, the authors found that defendants were rated
as more vulnerable with the adult present.

2.5.6.2. Mental Illness

Whereas mental illness has been shown to play a role in vulnerability to false
confessions,’ little research has addressed the extent to which jurors adjust per-
ceptions of the confessions of the mentally ill or how this might differ for dif-
ferent specific forms of mental illness. However, one study® looked at two
sources of vulnerability. In all conditions, the defendant was described as very
emotional, crying, trembling, with a racing heart and profuse sweating. In one
condition, he claimed to confess because the police would not let him take his
heart medication and he was afraid. In a second condition, he attributed his
symptoms to an anxiety disorder for which he was in therapy, and claimed that
he confessed due to fears of a panic attack. A third condition offered no attribu-
tion for his symptoms other than the stress of the interrogation. In the high-
pressure condition, the defendant claimed that he was handcuffed, that the police
officer waived his gun around such that the defendant feared that he would be
struck, that the police officer repeatedly asserted that the defendant was guilty
and should confess and generally intimidated him. In the low-pressure condition,
the interrogation was not described. The authors found that that jurors dis-
counted the confession if the suspect confessed due to concerns about a medical
disorder, but not if he did so due to the pressures of the interrogation or owing
to a mental disorder.

2.5.6.3. Intellectual Disability

Only a few studies have addressed the vulnerability posed by intellectual disa-
bility and jurors’ ability to adjust perceptions of confessions accordingly — most
were conducted depicting juvenile defendants, and therefore posing double vul-
nerabilities. One study?® presented a case history describing a 16-year-old Cau-
casian girl without major psychological problems accused of one of four crimes:
shoplifting, a drug offense, assault of a classmate or murder of her father. She
either confessed voluntarily (immediately confessed) or under coercion (the in-
terrogator used false evidence, minimization and expressions of sympathy

% Gisli H. Gudjonsson, The Psychology of False Confessions. Forty Years of Science and Prac-

tice, John Wiley and Sons, Chichester, 2018; see also Chapter 3 of this book.
9 Linda A. Henkel, “Jurors’ Reactions to Recanted Confessions: Do the Defendant’s Personal
and Dispositional Characteristics Play a Role?”, in Psychology, Crime & Law, 2008, vol. 14,
no. 6, pp. 565-578.
Cynthia J. Najdowski, Bette L. Bottoms and Maria C. Vargas, “Jurors’ Perceptions of Juvenile
Defendants: The Influence of Intellectual Disability, Abuse History, and Confession Evi-
dence”, in Behavioral Sciences & the Law, 2009, vol. 27, no. 3, pp. 401-430.
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during a lengthy interrogation) or did not confess. In a second variation, she was
described as either mildly mentally retarded or of average intelligence. For the
intellectually disabled defendant, ratings of degree of guilt were lower (but not
dichotomous verdicts), the confession was viewed as less voluntary and the po-
lice were perceived as more coercive. Jurors felt they were less influenced by
the disabled defendant’s confession, but yet did not rate the truthfulness of that
confession any less. Also for the intellectually disabled defendant, she was
viewed as equally guilty and responsible regardless of whether she did not con-
fess or confessed under coercion, though the normal defendant was viewed as
more guilty if she confessed under coercion. Both types of defendants were
viewed as more guilty if they confessed voluntarily than if they did not confess.

Najdowski and Bottoms®’ examined the effects of intellectual disability
on judgments of a juvenile accused of murdering her father. The suspects either
did not confess or provided confessions that were either voluntary or coerced.
Participants saw a video of a juvenile stating that she confessed because she
“didn’t know what to do”. In the coerced condition, she added that she was upset
and scared. In the voluntary condition, she confessed immediately and the de-
tective testified that she just blurted it out. In the coerced condition, she con-
fessed after seven hours during which the detective used minimization and lied
about evidence.

The percentage of guilty verdicts was less for the coerced condition (51
per cent) than for the voluntary condition (61 per cent), but greater than the no-
confession control condition (43 per cent). Only the difference between the co-
erced and no confession conditions was significant. Thus, participants did ap-
pear to discount the confession obtained though coercion. Additionally, fewer
jurors believed the confession was true when coerced than when voluntary, but
the difference was not significant. Unexpectedly, there was no main effect of
disability status on verdicts or on perceived truthfulness of the confession. In
contrast, Gibbons and colleagues found people more likely to believe that a sus-
pect described as mentally retarded was coerced into confessing than a normal
suspect.”

7 Najdowski and Bottoms, 2012, pp. 297-337, see supra note 53.

98 Frederick X. Gibbons, B.N. Gibbons and Saul M. Kassin, “Reactions to the Criminal Behavior
of Mentally Retarded and Nonretarded Offenders”, in American Journal of Mental Deficiency,
1981, vol. 86, no. 3, pp. 235-242.
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2.5.6.4. Temporary Incapacities: Intoxication and Sleep Deprivation

Though temporary incapacities such as physical and emotional distress, intoxi-
cation and so on can also affect vulnerability to false confessions,” little re-
search has addressed juror reactions to such variables.

Mindthoff and colleagues presented an elaborate case summary for a de-
fendant accused of severely injuring another during a bar fight.'” They varied
the intoxication of the suspect and whether or not he confessed. Participants
perceived the defendant as more impaired when intoxicated. Overall, the inter-
rogation was rated as more inappropriate for intoxicated defendants, regardless
of whether he confessed. But for sober defendants, when the defendant con-
fessed, the interrogation was rated as more appropriate than when he did not.

These judgments did not translate into verdicts. Confession increased
rates of convictions. However, sober and intoxicated defendants who confessed
were convicted at equal rates (47.6—47.9 per cent). Without a confession, intox-
icated defendants were more likely to be convicted (44 per cent versus 34 per
cent). Once again, although survey responses and the responses of mock jurors
indicated that laypersons are aware of the impairment caused by intoxication,
their verdicts did not reflect any adjustment for intoxication. It is important to
note, however, that the findings in this study may reflect the combined influence
of the recognition of greater impairment among intoxicated suspects (and po-
tential adjustment of perceptions of the confession), but greater tendency to as-
sume guilt for intoxicated suspects. Since the study did not vary interrogation
tactics, it does not speak to the issue of whether there would be greater adjust-
ment in guilt ratings for intoxicated suspects subjected to coercive tactics.

2.5.7. Sleep Deprivation

Though sleep deprivation is linked to impairments in cognition, self-regulation
and impulse control,'”" almost no studies have addressed the issue of how jurors
might adjust perceptions of confessions elicited from sleep deprived suspects.
In the only exception we could locate,'*? Shifton conducted two studies varying
the sleep deprivation of the suspect. The second study found that recent sleep

% See, for example, Davis and Leo, 2012a, see supra note 3; Davis and Leo, 2012b, see supra

note 3; Davis and Leo, 2012c, see supra note 3.

Berk-Seligson, 2009, see supra note 61; Villalobos and Davis, 2016, pp. 1-41, see supra note
53.

All posing vulnerability in the interrogation. For a review, see: Davis and Leo, 2012a, see
supra note 3; Davis and Leo, 2012b, see supra note 3; Davis and Leo, 2012c, see supra note
3

Shifton, 2019, see supra note 75.

100

101

102

Publication Series No. 42 (2023) — page 60



2. Do Jurors Understand the Causes of False Confession, and
Do They Adjust Their Perceptions of Suspects’ Confessions Appropriately?

deprivation was linked to perceptions of the evidence strength of the confession
and its likely validity and voluntariness (but see weaker results in the first study).

2.5.8. Race

Race is amongst the most commonly studied variables in jury research generally
and minorities have been over-represented among proven false confessors.!®
Yet, surveys of juror beliefs about false confessions have not addressed this var-
iable and few mock jury studies of jury reactions to confessions have done so.
In an initial demonstration of the effects of race on perceived voluntari-
ness of a confession, Ratcliff and colleagues conducted three experiments con-
trasting judgments for white versus minority suspects (black, Chinese).!** Argu-
ing that race is more salient cognitively when seen visually, they first demon-
strated that the confession of a Chinese defendant was viewed as more voluntary
if seen on video than if read in a transcript. In the second study, they showed
that the confessions of both black and Chinese suspects were seen as more vol-
untary than those of white suspects. The minority suspects were also seen as
more likely guilty. In a third study, the interrogator was either white or Chinese
and the suspect was Chinese. Here, the suspect was viewed as more guilty when
the interrogator was white, which the authors interpreted as indicating that the
suspect’s race was more salient when seen in contrast to the white interrogator.

Pickel and colleagues!®® conducted two experiments varying perceived
defendant race. Participants watched an interrogation embedded within a 25-
minute murder trial. The defendant’s appearance remained constant, but the de-
fendant was depicted as white or Arab. The interrogation was mild, involving
the accusation of guilt and the advice that the defendant should help himself
through confession. If Arab, the defendant’s confession was viewed as more
voluntary, true and incriminating than if white; and his guilt more likely. Partic-
ipants also devoted more visual attention to the suspect when he was depicted
as Arab.

In a second experiment, the authors manipulated the sexual orientation of
the defendant and whether an FEP was used in the interrogation, again within a

103 Margaret B. Kovera, “Racial Disparities in the Criminal Justice System: Prevalence, Causes,
and a Search for Solutions”, in Journal of Social Issues, 2019, vol. 75, no. 4, pp. 1139-1164;
Saul M. Kassin, Duped: Why Innocent People Confess — and Why We Believe Their Confes-
sions, Prometheus Books, Guilford, 2022.

Jennifer J. Ratcliff et al., “The Hidden Consequences of Racial Salience in Videotaped Inter-
rogations and Confessions”, in Psychology, Public Policy, and Law, 2010, vol. 16, no. 2, pp.
200-218.

Kerri L. Pickel, Todd Warner, Tarah J. Miller and Zachary Barnes, “Conceptualizing Defend-
ants as Minorities Leads Mock Jurors to Make Biased Evaluations in Retracted Confession
Cases”, in Psychology, Public Policy, and Law, 2013, vol. 19, no. 1, pp. 56-69.
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murder trial. The confession of a homosexual defendant was viewed as more
voluntary, whereas use of the FEP decreased perceptions of voluntariness. A
similar effect of sexual orientation was obtained for judgments of the truth of
the confession, likelihood of guilt and guilty verdicts. A main effect of false ev-
idence was obtained only for authenticity and judgments of likelihood of guilt,
not for verdicts. As with the Arab defendant, participants devoted more visual
attention to the homosexual defendant.

Interactive effects of race and intellectual disability on perceptions of the
voluntariness and validity of a confession were examined by Tang and col-
leagues.!% Participants rated the confessions of disabled defendants as less vol-
untary than those of the non-disabled. However, this was only true for white
defendants. Also unexpectedly, for black defendants, the confessions of non-
disabled defendants were seen as more likely false than of the disabled defend-
ants; the reverse was true for white defendants.

Finally, Smalarz and colleagues examined the effects of ethnicity, the ste-
reotypical fit of the crime to ethnicity (Arab versus black and terrorist attack
versus drive-by shooting) and the pressure of interrogation tactics.!”” The high-
pressure condition included multiple pressures: handcuffing, berating, threaten-
ing with a gun, and harsh treatment by the interrogator. In the low-pressure con-
dition, the defendant said he confessed because he was nervous and no interro-
gation behaviours were included. The presence of a confession increased the
perception of guilt only when the crime was stereotypic for the defendant’s eth-
nicity; and did so regardless of the level of interrogation pressure. Even with a
low-pressure interrogation, a confession did not increase perceived guilt if the
crime was counter-stereotypic.

2.5.9. Characteristics of the Confession

In his 2010 examination of cases of known false confessions, Brandon Garrett
found that 74 per cent contained discrepancies between case facts and the con-
tent of the confessions.!® After all, a false confessor should not know what ac-
tually happened and should not be able to recount details correctly. But Garrett
also found that 71 per cent contained non-public details and 26 per cent con-
tained information consistent with crime facts. The inclusion of details that

196 Connie M. Tang, Narina Nunez and Victoria Estrada-Reynolds, “Intellectual Disability Af-
fects Case Judgment Differently Depending on Juvenile Race”, in Journal of Police and Crim-
inal Psychology, 2020, vol. 35, no. 2, pp. 228-239.

107 Laura Smalarz, Stephanie Madon and Anna Turosak, “Defendant Stereotypicality Moderates
the Effect of Confession Evidence on Judgments of Guilt”, in Law and Human Behavior, 2018,
vol. 42, no. 4, pp. 355-368.

108 Brandon L. Garrett, “The Substance of False Confessions”, in Stanford Law Review, 2010,
vol. 62, no. 4, pp. 1051-1119.

Publication Series No. 42 (2023) — page 62



2. Do Jurors Understand the Causes of False Confession, and
Do They Adjust Their Perceptions of Suspects’ Confessions Appropriately?

should only be known to the perpetrator (termed “misleading specialized
knowledge”)'? is perceived as particularly incriminating. But for innocent sus-
pects, this typically happens when details are conveyed by the interrogator to
the suspect during the course of interrogation (called the “contamination er-
ror”).!' Some mock jury studies have addressed the issue of whether partici-
pants adjust their perceptions of the validity of a confession based on the content
of the confession or the potential that it was fed to them by the interrogator. A
number of these have found that verdicts, perceived likelihood of guilt or the
reliability of the confession are greater when the confession is consistent rather
than inconsistent with case facts.!!!

Several have asked the additional question of whether the fact that the
consistent facts were disclosed by the interrogator or volunteered by the suspect
would affect verdicts. Henderson and Levett found mixed results.!'? In their first
study, they varied whether crucial case facts had or had not been disclosed by
the interrogator during the interrogation as well as whether the confession was
consistent with the crime facts. The interrogator’s disclosure of evidence did
result in lower ratings of the interrogation and probability of guilt (but not
strength of evidence). The manipulation of consistency did not affect verdicts
but did affect perceived probability of guilt, reliability of the confession and
strength of evidence; but this was not moderated by whether the interrogator had
disclosed case facts.

109 Richard A. Leo, Police Interrogation and American Justice, Harvard University Press, Cam-
bridge, 2008.

Richard A. Leo and Steven A. Drizin, “The Three Errors: Pathways to False Confession and
Wrongful Conviction”, in G. Daniel Lassiter and Christian A. Meissner (eds.), Police Interro-
gations and False Confessions: Current Research, Practice and Policy Recommendations,
American Psychological Association, 2010, pp. 9-30.

Fabiana Alceste, William E. Crozier and Deryn Strange, “Contaminated Confessions: How
Source and Consistency of Confession Details Influence Memory and Attributions”, in Jour-
nal of Applied Research in Memory and Cognition, 2019, vol. 8, no. 1, pp. 78-91; Kelsey S.
Henderson and Lora M. Levett, “Can Expert Testimony Sensitize Jurors to Variations in Con-
fession Evidence?”, in Law and Human Behavior, 2016, vol. 40, no. 6, pp. 638—649; id., “The
Effects of Variations in Confession Evidence and Need for Cognition on Jurors’ Decisions”,
in Psychology, Public Policy, and Law, 2020, vol. 26, no. 3, pp. 245-260; Glenys A. Holt and
Matthew A. Palmer, “The Variable Influence of Confession Inconsistencies: How Factual Er-
rors (But Not Contradictions) Reduce Belief in Suspect Guilt”, in Applied Cognitive Psychol-
0gy, 2020, vol. 35, no. 1, pp. 232-242; Matthew A. Palmer, Lizzie Button, Emily Barnett and
Neil Brewer, “Inconsistencies Undermine the Credibility of Confession Evidence”, in Legal
and Criminological Psychology, 2016, vol. 21, no. 1, pp. 161-173.

Kelsey S. Henderson and Lora M. Levett, “The Effects of Variations in Confession Evidence
and Need for Cognition on Jurors’ Decisions”, Psychology, Public Policy, and Law, 2020, vol.
26, no. 3, pp. 245-260.
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In a second study, the authors did find main effects of both consistency
and evidence disclosure by the detective on verdicts and probability of guilt (but
no interaction). The expected interaction was found for ratings of the interroga-
tion, the strength of evidence and the reliability of the confession. The authors
also found that the need for cognition was associated with less perception of
guilt.

On the other hand, Alceste and colleagues found that when the interroga-
tor was the initial source of consistent case facts, participants were less likely to
render guilty verdicts and less confident in the defendant’s guilt than if the sus-
pect was the source.!'*> When case facts were inconsistent, the majority found
the defendant not guilty; but when they were consistent, the source mattered.
Defendants were also perceived as less guilty when the detective was the source
of consistent facts. Notably, half of participants had been instructed to attend to
the match between confession and case facts and the source of those facts, while
the other half were not. This variation did not affect verdicts.

In a second study, these authors obtained only an unexpected main effect
of the source of details on verdicts, such that when details came from the inter-
rogator, the suspect was more likely to be found guilty. In contrast, as in the first
study, participants did express greater confidence in guilt when the confession
was consistent with crime details and when those details came from the suspect.
Consistency again had little effect if the source of the details was the interrogator,
but inconsistent suspects were seen as less guilty if they were the source.

The question of whether the effect of inconsistency may depend upon
whether the inconsistency appears self-serving was examined by Holt and
Palmer.!!"* That is, the researchers varied whether the inconsistency made the
crime appear more or less severe than if the confession and evidence were con-
sistent. Though the actual variation of consistency did not affect ratings, per-
ceived consistency did matter. Perceptions of guilt were reduced regardless of
the direction of inconsistency.

Together, the results of studies examining effects of the inconsistency be-
tween the content of a confession and the actual case facts indicate that layper-
sons are indeed sensitive to this issue. They also appear to adjust verdicts ac-
cording to whether case facts were first raised by the interrogator or suspect.
These latter findings are particularly encouraging given that consistency has
such a consistent effect on verdicts. To the extent that jurors can be made suffi-
ciently aware of who first introduced case facts, it appears they will be willing
to adjust their perceptions of the import of the content of the confession

113 Alceste, Crozier and Strange, 2019, pp. 78-91, see supra note 111.
114 Holt and Palmer, 2021, pp. 232-242, see supra note 111.
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accordingly. This issue is not always addressed in trials involving recanted con-
fessions at present, but experts should take care to advise their clients on how to
identify and address it in the future.

2.5.10. Mock Jury Studies: Limitations and Conclusions

Mock jury studies have offered some insight into how jurors might react to con-
fession evidence. Overall, the results of these studies show, as one would expect,
that the presence of a confession increases perceived guilt. Likewise, overall,
they show that one or more judgments of the interrogation or confession are
commonly affected by the nature of the interrogation tactics or of suspect vul-
nerabilities.

On the other hand, the degree to which specific tactics or personal char-
acteristics known to increase the likelihood of false confessions also affect judg-
ments of the interrogation or suspect culpability is often unreliable between
studies and between measures. Results are plagued by inconsistencies. Some
tactics consistently result in under-adjustment for one or more relevant judg-
ments: that is, judgments are not adjusted according to the presence of the tactic
or are minimally affected (for example, implied promises of leniency). Others
more often have appropriate effects (for example, FEPs). Many studies have
gotten null results for some expected effects within their studies and not others,
and other studies have indicated that jurors tend to convict confessors regardless
of interrogation techniques.'"” Indeed, Jones and Penrod found''® that although
none of the four interrogation tactics affected verdicts, ratings of voluntariness
or detective credibility, self-reported likelihood of falsely confessing oneself did
do so, adding to similar findings associating self-reported likelihood with ratings
of likelihood for others (see earlier discussion).

Recently, a few studies have shown mock jurors to adjust verdicts appro-
priately in response to physical threats and deprivations, minimizing the seri-
ousness of the crime or lying about evidence.!'” As did Mindthoff et al.''® re-
garding surveys, other research by Woestehof and Meissner!!® suggested that
knowledge concerning false confessions might be increasing over time in re-
sponse to media exposure regarding false confessions. Specific false confes-
sions have been increasingly portrayed in documentaries such as The

115 Jones and Penrod, 2016, pp. 393-409, see supra note 6; Woody, Forrest and Yendra, 2014, pp.
603-617, see supra note 82.

116 Jones and Penrod, 2016, pp. 393-409, see supra note 6.

17 Bernhard and Miller, 2018, pp. 539-549, see supra note 70.

118 Mindthoff et al., 2018, pp. 430-448, see supra note 8.

119 Woestehoff and Meissner, 2016, pp. 564579, see supra note 71.
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Confessions,' The Central Park Five,'®' Making a Murderer,'” The Innocent
Man'? and others.

Despite the reality of these increasing portrayals of false confessions in
the media, findings showing jurors to adjust appropriately according to police
interrogation tactics do not comport with the bulk of research on the subject
(even relatively recent studies), and more research is needed to verify the pur-
ported trend toward greater juror sensitivity to coercive tactics.

2.5.11. Conclusions and Directions for Future Research

At this point, the survey studies indicate lay appreciation of the potential for
interrogations to be coercive and to elicit false confessions. Though these out-
comes may be underestimated for some issues and overestimated for others,
overall, laypersons recognize the potential impact for many specific interroga-
tion factors and personal vulnerabilities. Moreover, mock jury studies reflect
this knowledge in part. Nevertheless, it seems that research addressing juror
knowledge or use of knowledge regarding interrogation and false confessions is
at a somewhat unsatisfying point. The reasons for this are somewhat complex
and are both overlapping and distinct between survey and mock jury studies.

First is the issue of specificity and breadth. This first issue of this type
concerns contextualization. That is, in surveys, the questions are almost never
contextualized either in general categories of cases or in a specific instance of a
case category. There is every reason to believe, at least with respect to the po-
tential for false confessions, that responses will differ across case categories,
case severity and potentially other variations of circumstances. This renders it
difficult to know what implications the survey results have for the likely state of
relevant knowledge and opinions among jurors for a case involving a specific
crime type. Arguably as well, the lack of contextualization may make it more
difficult for respondents to know how to answer, rendering their responses less
meaningful. Even though the number of specific types of cases is large and the
full range of cases cannot easily be addressed (particularly within a single study),
it would be helpful to more thoroughly address some of the major categories
frequently encountered in court.

A second issue of specificity and breadth concerns the range of tactics
addressed. As noted earlier, both survey and mock jury studies have tended to
focus on a narrow range of tactics compared to the variety of those deployed by

120 Ofra Bikel, “Frontline: The Confessions”, Documentary, 9 November 2010.

121 Ken Burns, Sarah Burns and David McMahon, “The Central Park 5, Documentary, 23 No-
vember 2012.

122 Laura Ricciardi and Moira Demos, “Making a Murderer”, Documentary, 18 December 2015.

123 Ross M. Dinerstein and Clay Tweel, “The Innocent Man”, Documentary, 14 December 2018.
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interrogators; and both types of studies have often used either categories of tac-
tics or omnibus manipulations including a set of tactics. Nor have mock jury
studies often manipulated each specific tactic independently to examine their
independent and synergistic contributions. Given the failure of jurors to adjust
verdicts in response to many of the more obviously coercive tactics, there is
every reason to believe that they will not do so for more subtle tactics that nev-
ertheless impact the rates of true and false confessions.!**

Third, there is both agreement and substantial disagreement between
studies regarding perceived impact of personal, situational and interrogational
factors increasing the risk of false confessions, the overall existence and likeli-
hood of false confessions, and other issues. For example, among the surveys,
there are rather large discrepancies in reported beliefs regarding the impact of
promises of leniency, the percentage of people who deny that false confessions
happen and other crucial issues. In some cases, such discrepancies may reflect
method differences. Relatedly, they may reflect the context in which specific
questions are asked. For example, ratings of a specific tactic may reflect in part
the relative status of that tactic in participants’ minds. Therefore, their rating
might be greater or less depending upon the other tactics included in the survey
and the one most immediately preceding the one in question. Most surveys do
not report randomizing the order of questions.

Fourth, some of the numbers obtained in surveys are at the least very sur-
prising and potentially of questionable credibility. For example, Mindthoff and
colleagues found the average estimate of the percentage of interrogated innocent
suspects who confess to be approximately 30 per cent.'? This mean seems
strangely high, particularly in light of other numbers indicating that only 63 per
cent agreed that suspects might confess to crimes they did not commit and 27
per cent agreed that the only reasons for false confessions were mental illness
and torture. It raises the question of whether participants correctly understood
the questions or whether the overall content of the questions might have made

124 For detailed discussion of the vast array of tactics that remain under-investigated in laboratory
studies, please see Deborah Davis, “Lies, Damned Lies, and the Path from Police Interroga-
tion to Wrongful Conviction”, in Marti H. Gonzales, Carol Tavris and Joshua Aronson (eds.),
The Scientist and the Humanist: A Festschrift in Honor of Elliot Aronson, Psychology Press,
2010, pp. 211-247; Deborah Davis and William T. O’Donohue, “The Road to Perdition: Ex-
treme Influence Tactics in the Interrogation Room”, in William T. O’Donohue and Eric R.
Levensky (eds.), Handbook of Forensic Psychology: Resource for Mental Health and Legal
Professionals, Elsevier Science, 2004, pp. 897-996; Deborah Davis and Richard A. Leo, “The
Problem of Police-Induced False Confession: Sources of Failure in Prevention and Detection”,
in Stephen J. Morewitz and Mark L. Goldstein (eds.), Handbook of Forensic Sociology and
Psychology, Springer, New York, 2014, pp. 47-75.

125 Mindthoff et al., 2018, pp. 430-448, see supra note 8.
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false confessions so salient as to alter their estimates. This question of reactivity
in measurement is potentially important for interpretation of all surveys. The
very length and intensity of questions on the single topic cannot help but have
some reactive effects due to priming at the least.

Fifth, regarding the surveys, there is the previously mentioned issue, for
some questions, regarding what responses (for example, what cut-off points)
should be regarded as misconceptions. This is a particularly important issue
when presenting evidence of juror misconceptions to the courts to support ef-
forts to introduce expert testimony.

Finally, overall, mock jury research indicates that jurors unreliably adjust
verdicts, even sometimes based on the most obviously coercive interrogation
tactics. But what explains this? Indeed, among the mock jury studies, verdicts
were the least often impacted by the nature of interrogation tactics. In many
studies, even as jurors might rate the interrogation as more coercive or inappro-
priate or the confession as less indicative of guilt, and indicate that they relied
less on the confession in response to many tactics, their verdicts remain unaf-
fected. An important question thus far unaddressed is why there is so often such
a discrepancy. It is not enough to simply repeat the truism that confessions are
so powerful a piece of evidence that they overwhelm all other evidence, includ-
ing the interrogation that produced them. It is also unsatisfying to simply fall
back on explanations such as the fundamental attribution error and the tendency
to underweight situational causes of behaviour (particular for others: the actor—
observer difference). Future research could pursue more nuanced explanations.
For example, confessions have been shown to affect interpretation of other evi-
dence to make it seem more valid and incriminating.'?® This may play a role in
the failure of mock jurors to adjust verdicts according to the tactics of the inter-
rogation. In other words, does the degree of coercion with which a confession is
elicited affect the manner in which it impacts the interpretation of other evidence
(a question our laboratory is currently addressing). If not, this may in part ex-
plain why the coercion may affect many ratings of the interrogation and confes-
sion without similarly affecting verdicts. It might also explain why expert testi-
mony or confession-related jury instructions might not result in greater dis-
counting of coercive interrogations.

Clearly much more research is needed to increase the specificity and
breadth of interrogation tactics explored in both surveys and mock juries to

126 Saul M. Kassin, Itiel E. Dror and Jeff Kukucka, “The Forensic Confirmation Bias: Problems,
Perspectives, and Proposed Solutions”, in Journal of Applied Research in Memory and Cog-
nition, 2013, vol. 2, no. 1, pp. 42-52; Stéphanie B. Marion et al., “Lost Proof of Innocence:
The Impact of Confessions on Alibi Witnesses”, in Law and Human Behavior, 2016, vol. 40,
no. 1, pp. 65-71.
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address some of the methodological issues raised by existing research and to
explore possible explanations for the often-found lack of adjustment for inter-
rogation tactics reflected in verdicts among mock jurors in more depth.
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Background to Interviewing Vulnerable Persons

Gisli H. Gudjonsson”

3.1. Introduction

The focus of this chapter is on the investigative interviewing of ‘vulnerable’
persons, whether victims, witnesses or suspects of crime (or other persons of
interest). Vulnerabilities will be defined, categorized and described within the
context of investigative interviewing with a primary focus on the vulnerabilities
of suspects of crime.

There has been a gradual international shift away from the traditional
practice of accusatory techniques to extract confessions (guilt-presumptive),
which tends to be coercive and increases risk of unreliable confessions, to a
science-based information-gathering (open-minded) approach during investiga-
tive interviewing.! This change in approach to interviewing has been mainly
driven by innovative developments across the United Kingdom (‘UK’) over the
past 40 years, including research, legal changes, formal police-interview train-
ing and greater understanding of vulnerabilities and their impact during inter-
viewing.? Recently, following four years of consultation and drafting, the Mén-
dez Principles on Effective Interviewing for Investigations and Information
Gathering (2021)* were published and provide a comprehensive international
framework for professional, practice-based interviewing and propose a concrete

Gisli H. Gudjonsson, Ph.D., is an Emeritus Professor of Forensic Psychology at King’s Col-
lege, London.

Ivar A. Fahsing, Kristina K. Jakobsen and John H. Ohrn, “Investigative Interviewing of Sus-
pects in Scandinavia”, in David Walsh, Gavin E. Oxburgh, Allison D. Redlich and Trond
Myklebust (eds.), International Developments and Practices in Investigative Interviewing and
Interrogation: Volume 2: Suspects, Routledge, London, 2016, pp. 180-192; David Walsh and
Paulo B. Marques, “Is Confession Really Necessary? The Use of Effective Techniques to
Maximize Disclosure from Suspects”, in Paulo B. Marques and Mauro Paulino (eds.), Police
Psychology: Trends in Forensic Psychology Science, Elsevier Science, 2022; Kai L. Chung
and Ray Bull, “From interrogation to conversation”, The Psychologist, February 2022, pp.
48-51.

Gisli H. Gudjonsson, The Psychology of False Confessions: Forty Years of Science and Prac-
tice, Wiley Blackwell, Chichester, 2018.

Anti-Torture Initiative, Association for the Prevention of Torture and the Norwegian Centre
for Human Rights, Principles on Effective Interviewing for Investigations and Information
Gathering, 2021 (‘Méndez Principles’) (https://www.legal-tools.org/doc/wbfiwl/); see also
Chapter 6 of this book for more details.
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alternative to coercive interrogation practices. Principle 2 (‘On Vulnerability’)
specifically focuses on the needs and requirements of ‘interviews in situations
of vulnerability’.

As a framework for encompassing the function, principles, nature and
scope of investigative interviewing within which vulnerabilities sit, the author-
ized professional practice recommended by the College of Policing (for England
and Wales) will be used,* as well as Code C of the Police and Criminal Evidence
Act (‘PACE’) of 1984,° the Advocate’s Gateway Tool Kits for vulnerable vic-
tims, witnesses and suspects,® the Equal Treatment Bench Book,” and the Crim-
inal Procedure Rules and Practice Directions.?

The primary objective of this chapter is to provide practitioners, research-
ers and academics with informed and up-to-date knowledge about vulnerabili-
ties, guided by available legal and practice framework and rigorous empirically-
based science and practice.’

The chapter provides the reader with a discussion and summary of the key
areas relevant to understanding vulnerabilities within the investigative interview
process and practices. The current empirically based knowledge is presented in
a historical context so that the development of science and practice since the late
1970s is appropriately highlighted and cited.

The chapter will conclude with real-life case examples of false statements
that show the dynamic and interactive nature of investigative interviews and
provides a conceptual framework for evaluating the vulnerabilities, processes
and mechanisms that lead vulnerable witnesses and suspects to give false in-
criminating statements against others and themselves.

College of Policing (England and Wales), “Investigative Interviewing”, 23 October 2013, up-
dated on 26 October 2022 (available on the College of Policing’s web site).

> UK, Police and Criminal Evidence Act, 31 October 1984 (https:/www.legal-
tools.org/doc/b52ec0/); UK Home Office, Police and Criminal Evidence Act 1984 (PACE):
CODE C Revised Code of Practice for the Detention, Treatment and Questioning of Persons
by Police Officers, The Stationery Office, London, August 2019, Section 3.1, p. 14 (used
within England and Wales) (‘CODE C’) (https://www.legal-tools.org/doc/11d1rc/).

“The Advocate's Gateway Toolkits” (available on its web site).

Judicial College, “Equal Treatment Bench Book”, February 2021.

UK, Criminal Procedure Rule Committee and Ministry of Justice, “Criminal Procedure Rules
and Practice Directions 20207, 5 October 2020 (see the repository of practice available at
https://www.gov.uk/guidance/rules-and-practice-directions-2020).

Gudjonsson, 2018, see supra note 2; Gisli H. Gudjonsson, “The Science-Based Pathways to
Understanding False Confessions and Wrongful Convictions”, in Frontiers in Psychology,
2021, vol. 12, pp. 1-15; Gisli H. Gudjonsson ef al., “The Impact of Confabulation on Testi-
monial Reliability”, in Criminal Law Review, 2021, vol. 10, pp. 828-850.
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3. Background to Interviewing Vulnerable Persons

3.2. Investigative Interviewing

Gudjonsson'’ outlines the four key pillars of fairness and justice regarding in-
vestigative interviewing: professionalism (including integrity), humanity, trans-
parency and accountability. These are consistent with the guidance of the Col-
lege of Policing (England and Wales) to police officers about investigative in-
terviewing. The focus is on professionalism and integrity within the application
of the PEACE interviewing model framework for suspects.

The PEACE model and its application to investigative interviews is out-
lined and described in the College of Policing Website document.!! A more de-
tailed description and application of the PEACE model is provided online by the
Home Office.!? It comprises five basic steps, using each of the PEACE letters to
identify the different step-names of the interview life cycle:

1. Plan and Prepare (prepare an interview plan).
Engage and Explain (introduce yourself and explain reason for interview).
Account, clarify and challenge (ask the suspect for their account of events)
Closure (confirmation of what was said and allow suspect clarification).
Evaluation (reflect on information obtained and identify subsequent ac-
tions).

nbkwbd

The emphasis is on obtaining all relevant information legally required,
transparency, fairness and effective communication. For the background devel-
opment and interviewer training in the PEACE model, please refer to Chapter
12. For a comparison between the PEACE model and the United States’ Reid
Technique, see Gudjonsson and Pearse,'? Snook, Luther and Barron,'* Vrij,
Hope and Fisher,!* and Meissner et al.'®

Gudjonsson, 2018, see supra note 2.

College of Policing, 23 October 2013, see supra note 4.

See also UK Home Office, “Interviewing Suspects: Version 7.0”, 10 February 2020 (available
on its web site).
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Directions in Psychological Science, 2011, vol. 20, pp. 33-37.
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15 Aldert Vrij, Lorraine Hope and Ronald P. Fisher, “Eliciting Reliable Information in Investiga-
tive Interviews”, in Policy Insights from Behavioral and Brain Sciences, 2014, vol. 1, pp.
129-136.

Christian A. Meissner et al., “Accusatorial and Information-Gathering Interrogation Methods
and Their Effects on True and False Confessions: A Meta-Analytic Review”, in Journal of
Experimental Criminology, 2014, vol. 10, pp. 459-486.
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3.2.1. The Seven Key Interviewing Principles Outlined by the College of
Policing

The basic principles behind an investigative interviewing model and compliance
with these principles in practice are essential for effective and ethical interview-
ing. It is helpful when these are clearly articulated and presented. Dr. Tom Wil-
liamson, senior British police officer, was a powerful driving force within the
police and academia in the 1990s for the development of formal interviewing
training and improved professionalism within the police service of England and
Wales.!” The seven key interviewing principles outlined in the College of Polic-
ing 2020 guidance document are as follows.

Principle I: The principal aim of investigative interviewing is “to obtain
accurate and reliable accounts from victims, witnesses or suspects about matters
under investigation”. It is advised that accurate information should be as com-
plete as possible and without omissions or distortion. Regarding reliability, the
information obtained “must have been given truthfully and able to withstand
further scrutiny” (for example, in court). “Accurate and reliable accounts ensure
that the investigation can be taken further by opening up other lines of enquiry
as a basis for questioning others.”

Principle 2: The emphasis here is on fairness when questioning victims,
witnesses or suspects. Interviewers “must ensure that they comply with all the
provisions and duties under the Equality Act 2010 and the Human Rights Act
1998”. It is pointed out that in the interest of fairness, “the investigator must not
approach any interview with prejudice” and “should be prepared to believe the
account that they are being given, but use common sense and judgement rather
than personal beliefs to assess the accuracy of what is being said”.

Principle 3: The focus here is an investigative mindset. This includes “fur-
ther[ing] the [police] enquiry by establishing facts” (the emphasis is on effecting
planning of the interview), testing the account given against what is already
known or what can be “reasonably established”, “set[ting] objectives which will
help to corroborate or disprove information already known” and testing and cor-
roborating “the information by other means where possible”.

17" Colin Clarke and Rebecca Milne, “Interviewing Suspects in England and Wales”, in Walsh,
Oxburgh, Redlich and Myklebust (eds.), 2016, pp. 101-118, see supra note 1; Tom M. Wil-
liamson, “Reflection on Current Practice”, in David Morgan and Geoffrey M. Stephenson
(eds.), Suspicion and Silence: The Right to Silence in Criminal Investigation, Blackstone Press,
London, 1994, pp. 107-116; Tom M. Williamson, “Towards Greater Professionalism: Mini-
mizing Miscarriages of Justice”, in Tom M. Williamson (ed.), Investigative Interviewing:
Rights, Research, Regulation, Willan Publishing, Cullompton, 2006, pp. 147-166. David
Rose, “Tom Williamson”, The Guardian, 14 March 2007.

Publication Series No. 42 (2023) — page 74



3. Background to Interviewing Vulnerable Persons

Principle 4: Whilst the interviewer is entitled to ask a range of questions
to assist the “investigation and provide sufficient evidence or information”, “the
interviewing style must not be unfair or oppressive. The interviewer should act
in accordance with the PACE and the PACE codes of practice”.'®

Principle 5: Here the focus is on the benefits (‘positive impact’) of “an
early admission in the context of the criminal justice system”. Five areas of po-
tential benefits are: the Victim, Court, Defendant, Police, Prosecution and Re-
sources. A cautionary note: by its nature, this Principle is potentially open to
misinterpretation and should be used with caution to inform suspect’s decision
making rather than coercing a confession.

Principle 6: Here the focus is the interviewer’s entitlement to be persis-
tent in the questioning. Two examples are given where the interviewer may need
to be persistent in their questioning: (i) “they may have reasonable belief that
the interviewee is not telling the truth”, or (ii) “they may believe further infor-
mation could be provided”. Persistence is said to be “acceptable” provided the
interviewer is “careful and consistent but not unfair or oppressive”.

Principle 7: The focus here is on the interviewer’s entitlement to continue
to ask questions, “[e]ven when a suspect exercises the right to silence”. “This
principle extends the right of an investigator to put questions to those they be-
lieve can help them to establish the truth of a matter under investigation.” Good
interview preparation is seen as the key avenue to deal with ‘no comment’ re-
plies in an “effective and acceptable way”. The emphasis is on giving the suspect
the opportunity to respond to any relevant questions, and all planned questions
must be asked. “Failure to ask all relevant questions in the first place may pre-
clude inference being drawn in court.”

3.2.2. The Legal Principle of the Presumption of Innocence

An important legal principle addressed in the College of Policing guidance doc-

ument is that a “person is innocent until proven guilty. It is the duty of the pros-

ecution to prove their case against a person suspected of committing an offence”.
The seven principles and the legal principle provide the mind-set and

guidance framework from which the PEACE model should be applied.

18 The recommended definition of the term ‘oppression’ is provided from that in England and

Wales Court of Appeal, Criminal Division, Regina v. Fulling, Judgment, 17 February 1987,
[1987] 2 WLR 923 (https://www.legal-tools.org/doc/yxexix/): “the exercise of authority or
power in a burdensome, harsh, or wrongful manner, or unjust or cruel treatment of suspects
or inferiors, or the imposition of unreasonable or unjust burdens in circumstances which
would always entail some impropriety on the part of the [interviewer]” (Lord Chief Justice
Taylor, quoting the “third definition of the word” from the Oxford English Dictionary).
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3.3. Interviewing Vulnerable Suspects

3.3.1. Definition and Description of Vulnerability

Vulnerability during investigative interviewing is best construed as any factor
that impairs the functional capacity of the suspect (in broad terms this also ap-
plies to victims and witnesses)' to:

e understand their legal rights (for example, entitlement to free legal advice,
their right to have someone informed of their arrest, their right to consult
the Codes of Practice,?® and the right to remain silent — police caution in
the UK and the Miranda rights in the United States).?! For broad interna-
tional standards, please see the Méndez Principles for investigative inter-
views;?

e understand the purpose of the interview (that is, why they have been ar-
rested, confined and are being interviewed);

¢ understand the respective role of the people present in the interview;?

o understand the questions asked and the implications of their answers;

e make rational decisions;**

e communicate appropriately, reliably and effectively.

20
21

22
23

24

25

See Brendan M. O’Mahony, Ruth Marchant and Lorna Fadden, “Vulnerable Individuals, In-
termediaries and Justice”, in Gavin Oxburgh, Trond Myklebust, Tim Grant and Rebecca Milne
(eds.), Communication in Investigative and Legal Contexts, John Wiley & Sons, Chichester,
2016, pp. 287-313; Coral J. Dando, Edward R. Geiselman, Nicci MacLeod and Andy Griffiths,
“Interviewing Adult Witnesses and Victims”, in ibid., pp. 79—-106.

CODE C, 2019, Section 3.1, p. 14, see supra note 5.

For a broader context about functional capacity regarding investigative interviewing, see Gisli
H. Gudjonsson and Thomas Grisso, “Legal Competencies in Relation to Confession Evi-
dence”, in Alan R. Felthous and Henning Sass (eds.), International Handbook on Psycho-
pathic Disorders and the Law: Volume 2, John Wiley & Sons, Chichester, 2008, pp. 177-187,
Jodi L. Viljoen, Jessica Klaver and Ronald Roesch, “Legal Decisions of Preadolescent and
Adolescent Defendants: Predictors of Confessions, Pleas, Communication With Attorneys,
and Appeals”, in Law and Human Behavior, 2005, vol. 29, pp. 253-277.

Méndez Principles, 2021, see supra note 3.

For an early case where this was an issue, see Gisli H. Gudjonsson, “‘Fitness for Interview’
During Police Detention: A Conceptual Framework for Forensic Assessment”, in Journal of’
Forensic Psychiatry, 1995, vol. 6, pp. 185-197.

Richard J. Ofshe and Richard A. Leo, “The Decision to Confess Falsely: Rational Choice and
Irrational Action”, in Denver University Law Review, 1997, vol. 74, pp. 979-1122.

See The Advocate’s Gateway Toolkits, Toolkit 5, see supra note 6; Judicial College, 2021, see
supra note 7.
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3.3.2. The Background to the Development of PACE

Real life cases have been the key to changes in the legal landscape regarding
investigative interviewing and confession evidence within the UK.?® There was
one leading case in London that was of crucial importance in highlighting the
risk of false confessions in vulnerable young persons, which led to the introduc-
tion of PACE legislation: the Confait case.?’

In April 1972, three boys, Ahmet Salih (aged 14 years), Ronald Leighton
(aged 15 years) and Colin Lattimore (aged 18 years), were manipulated by the
police into confessing to arson at Doggett Road, and Leighton and Lattimore
also confessed to the murder of Maxwell Confait (aged 26 years) who lived at
the premises. Salih confessed to being present when Confait was murdered.
Based on their confessions, in November 1972, they were all convicted of arson,
and Leighton and Lattimore were also convicted of murder and manslaughter
(based on diminished responsibility) respectively. In October 1975, after con-
siderable public pressure following a failed appeal in July 1973, the case was
again referred to the Court of Appeal and the convictions were quashed on the
basis that their conditions were unsafe.

The acquittal was a game-changer in the UK in highlighting the im-
portance of psychological vulnerabilities (for example, intellectual disability
and suggestibility), in addition to low chronological age, leading to a public in-
quiry headed by Sir Fisher, followed by the setting up and reporting of the Royal
Commission on Criminal Procedure (1977-1981) and the creation of the PACE
(1984), its Codes of Practice, and subsequent electronic recording of suspect
interviews.

3.3.3. The Fisher Inquiry Report and Its Failure to Accept that Suspects
Can and Do Sometimes Falsely Confess to Serious Crimes

Whilst accepting that all three boys, for different reasons, had been vulnerable
to unreliable testimony during the police interviews, Lord Fisher concluded that
on the balance of probability all three boys were guilty of arson, and that both
Leighton and Salih had been involved in the killing of Confait, but had

26 Gisli H. Gudjonsson, The Psychology of Interrogations, Confessions, and Testimony, John

Wiley & Sons, Chichester, 1992; Gisli H. Gudjonsson, The Psychology of Interrogations and
Confessions: A Handbook, John Wiley & Sons, Chichester, 2003; Gudjonsson, 2018, see su-
pra note 2.

Christopher Price and Jonathan Caplan, The Confait Confessions, Marion Moyars, London,
1977; Barrie L. Irving and Ian K. McKenzie, Police Interrogation: The Effects of the Police
and Criminal Evidence Act 1984, The Police Foundation, London, 1989; Tom M. Williamson,
“Psychology and Criminal Investigation”, in Tim Newburn, Tom M. Williamson and Alan
Wright (eds.), Handbook of Criminal Investigation, Willan Publishing, Devon, 2007, pp. 68—
91; Gudjonsson, 2018, see supra note 2.

27
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persuaded Lattimore to falsely confess to having taken part in the killing (Lat-
timore had a credible alibi for the murder).?

Lord Fisher’s findings were apparently based on his general belief that it
is unlikely that suspects would falsely confess to a serious crime, except in very
unusual circumstances like in the case of Lattimore (non-police pressured false
confession), his ‘blind’ faith in the integrity of the police evidence, and his re-
luctance to accept that the boy’s ‘special knowledge’ may have been caused by
contamination. These attitudes were commonly held by judges in the 1980s.%

The 292-pages long Fisher Report describes in detail the written and oral
evidence that laid the foundation for the inquiry’s findings. Barrie Irving, a so-
cial psychologist, was allowed to listen to the three boys’ evidence before the
inquiry (along with his colleague Linden Hilgendorf), submitted a written report,
and then gave oral evidence about the boys’ confessions.

According to the Fisher Report, Irving’s methodology and evidence
“sought to derive, from his experience as a psychologist and his knowledge of
the psychological literature, possible explanations for the confessions consistent
with the assumption (which he made for the purpose of his evidence) of the
innocence of the boys”.3

Irving raised concerns about possible inaccuracies in the police interview
transcripts, including possible selective recording of the questions and answers.
He raised concerns about the boys’ mental functioning, including confusion, dis-
orientation and acquiescence, and, in the case of Lattimore, low intelligence
quotient and suggestibility. He also suggested possible contamination of the
boys’ apparent ‘special knowledge’ of the crime scene.

Whilst accepting that some of the factors identified by Irving might have
been present, Lord Fisher “found it difficult to apply them to the facts of this
case”.3! Here Lord Fisher appears to have been influenced by his complete faith
in the integrity of the police evidence and went to extreme lengths not to criticize
their work in the case.*

Following their involvement in the Confait case, Irving and Hilgendorf
concluded:

28 Fisher Inquiry, Report of an Inquiry by the Hon. Sir Henry Fisher into the Circumstances

Leading to the Trial of the Three Persons on Charges Arising Out of the Death of Maxwell
Confait and the Fire at 27 Doggett Road, London SEG6, His Majesty’s Stationery Office
(‘HMSO’), London, 1977, pp. 89 (‘Fisher Report’) (https://www.legal-
tools.org/doc/j80u5c/).

Gudjonsson, 2018, see supra note 2.

Fisher Report, pp. 128-129, see supra note 28.

31 Ibid., p. 134.

32 TIrving and McKenzie, 1989, see supra note 27. Williamson, 2007, see supra note 27.

29
30
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At present it is not even possible to be certain about how a confes-
sion which is known to be false came to be made. The complexity
of attempting such post hoc explanations was demonstrated by the
Fisher Inquiry.*
The main reasons for this lack of knowledge about false confessions in
the early 1980s were due to:3
1. poor theoretical understanding of the phenomenon of false confession;

2. general reluctance to accept that innocent suspects could, and do on oc-
casions, confess to a serious crime despite having no history of intellec-
tual disability or mental illness (that is, a ‘closed’ mindset of the police,
public and members of the judiciary);

3. lack of systematic and empirical research into false confessions (for ex-
ample, absence of a solid evidence base about the situational and personal
risk factors involved in producing false confessions);

4. lack of knowledge of the potentially powerful impact of context (for ex-
ample, political and media pressure on police to solve a case, nature of
the crime or the strength of the evidence) and individual circumstances
(for example, bereavement or relationship with the co-accused);

5. failure to fully understand the dynamic and interactive nature of the cus-
todial and interview processes;

6. lack of electronic recording of investigative interviews;

7. lack of knowledge and understanding about what happened behind the
‘closed’ door of the interview room,;

8. the establishment’s ‘blind faith’ in the integrity of the police and the in-
terview process;

9. poor understanding of vulnerabilities as ‘risk factors’;

10. the fallacy that the retractions of the defendants are inevitably self-serving
and not credible (that is, the judiciary viewing retracted and disputed con-
fessions with great scepticism and lack of open-mindedness and fairness).

3.3.4. PACE Code C on Vulnerability

“Anyone who appears to be under 18, shall, in the absence of clear evidence that
they are older, be treated as a juvenile for the purposes of this Code and any
other Code”; and “requires the presence of an ‘appropriate adult’”’, whose role

33 Barrie L. Irving and Linden Hilgendorf, “Police Interrogation: The Psychological Approach”,

in Royal Commission on Criminal Procedure: Research Study No. 1, HMSO, London, p. 26.

3 Gudjonsson, 2018, see supra note 2.

Publication Series No. 42 (2023) — page 79



Interviewing and Interrogation: A Review of Research and Practice Since World War 11

is “to safeguard the rights, entitlements and welfare of juveniles and vulnerable
persons”.3

Regarding ‘adults’ (that is, 18 years or older), the term ‘vulnerable’ “ap-
plies to any person who, because of a mental health condition or mental disor-
der”:%

1. may have difficulty understanding or communicating effec-
tively about the full implications for them of any procedures
and processes connected with:

o their arrest and detention; or (as the case may be)

e their voluntary attendance at a police station or their
presence elsewhere (see paragraph 3.21), for the pur-
pose of a voluntary interview; and

o the exercise of their rights and entitlements.

2. does not appear to understand the significance of what they
are told, of questions they are asked or of their replies.
3. appears to be particularly prone to:
e becoming confused and unclear about their posi-
tion;
e providing unreliable, misleading or incriminating
information without knowing or wishing to do so;
e accepting or acting on suggestions from others
without consciously knowing or wishing to do so;
or
o readily agreeing to suggestions or proposals with-
out any protest or question.*’

Code C provides an important guidance to interviewers:

Although vulnerable persons are often capable of providing relia-
ble evidence, they may, without knowing or wanting to do so, be
particularly prone in certain circumstances to provide information
that may be unreliable, misleading or self-incriminating. Special
care should always be taken when questioning such a person, and
the appropriate adult should be involved if there is any doubt about
a person’s mental state or capacity. Because of the risk of unrelia-
ble evidence, it is important to obtain corroboration of any facts
admitted whenever possible.

The above list and description of vulnerabilities, which has been substan-
tially refined and expanded since the previous revisions of Code C, follow the

35 CODE C, 2019, para. 1.7, p. 7 and para. 1.7a, p. 7, see supra note 5.

36 Ibid., notes 1G and 1GB, para 1.13d, p. 9.
37 Ibid., para. 1.13(d), p. 9.
38 Ibid., para. E2, p. 82 (emphasis added).
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extensive and relevant evidence-based science that has become available in re-
cent years.*

Code C on vulnerability raises an important point. Misleading statements
may be made inadvertently (that is, ‘without knowing or wishing to do so’).
Inadvertent admissions or confessions, inter alia, occur because of reliance on
inferences in human communication and can be highly incriminating.*® Inad-
vertent comments due to impulsivity or communication problems may also be
incriminating.*!

One important remaining area of concern is the failure to provide many
vulnerable adults with an ‘appropriate adult’. In a study for the Royal Commis-
sion on Criminal Procedure, Gudjonsson and colleagues found that only 4 per
cent of suspects were provided with an appropriate adult, whilst the researchers
estimated from their psychological evaluation that over 20 per cent required
one.*

Despite the employment of healthcare professionals at police stations in
England, a study conducted at a London Metropolitan Police station 20 years
later showed that the rate of appropriate adults remained at 4 per cent.** In view
of the important role that appropriate adults perform in cases of vulnerable de-
tainees (that is, the main form of special protection), it is important that they are
suitably qualified and provided to all detainees who require them.*

At the end of 2019, The UK National Appropriate Adult Network
(‘NAAN’) requested freedom of information about the use of appropriate adult
provision for adults from all 43 territorial police forces in England and Wales,
the British Transport Police and the Police Service of Northern Ireland. The re-
sults for the years 2018-2019 showed that appropriate adults were found, on

3 Gudjonsson, 2018, see supra note 2. Gudjonsson, 2021, see supra note 9; Gudjonsson et al.,

2021, pp. 828-850, see supra note 9.

Luna Filipovi¢, “Confession to Make: Inadvertent Confessions and Admissions in United

Kingdom and United States Police Contexts”, in Frontiers in Psychology, 6 December 2021.

Gisli H. Gudjonsson and Susan Young, “An Overlooked Vulnerability in a Defendant: Atten-

tion Deficit Hyperactivity Disorder and a Miscarriage of Justice”, in Legal and Criminologi-

cal Psychology, 2006, vol. 11, pp. 211-218.

Gisli H. Gudjonsson, Isabel C.H. Clare, Sue Rutter and John Pearse, Persons at Risk During

Interviews in Police Custody: The Identification of Vulnerabilities, Royal Commission on

Criminal Justice, HMSO, London, 1993.

Susan Young, Emily J. Goodwin, Ottilie Sedwick and Gisli H. Gudjonsson, “The Effective-

ness of Police Custody Assessments in Identifying Suspects With Intellectual Disabilities and

Attention Deficit Hyperactivity Disorder”, in BMC Medicine, 2013, vol. 248, no. 11, pp. 1 —

11.

4 Sarah Medford, Gisli H. Gudjonsson and John Pearse, “The Efficacy of the Appropriate Adult
Safeguard During Police Interviewing”, in Legal and Criminological Psychology, 2003, vol.
8, pp. 253-266.
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average, to be present in 6,2 per cent in custody and 3,5 per cent in voluntary
interviews. The NAAN report showed a huge variation between forces.*
The NAAN report makes several recommendations, including the follow-
ing:
1. A national policing strategy to overcome appropriate adult barriers in in-
vestigations.
2. The development of a cross-government solution to the lack of statutory
provision of appropriate adults for vulnerable adults.

3. Conduct research on PACE defined vulnerability to assist with informed
criteria, responses and strategy.

4. Develop an evidence-based screening tool to assist police officers and staff
in identifying people who meet the PACE threshold and definition of a ‘vul-
nerable person’ as part of risk assessment and ensure provision of appro-
priate adults for vulnerable adults in all areas.

3.3.5. Fitness to Be Interviewed

‘Fitness to be interviewed’ is a relatively recent concept in the PACE. Its intro-
duction into Code C followed the Home Office Working Group on Police Sur-
geons,* and was an important step for a safer and fairer criminal justice sys-
tem.*’

This is a provision that helps to ensure fairness and justice for vulnerable
suspects detained for an interview at a police station where the provision of an
appropriate adult is insufficient.

Annex G on ‘Interview Fitness’ in Code C provides guidance to assist
police officers and healthcare professionals (‘HCPs’) to assess a detainee’s po-
tential risk in an interview. A detainee is considered potentially at risk if:

(a) conducting the interview could significantly harm the de-
tainee’s physical or mental state.

(b) anything the detainee says in the interview about their in-
volvement or suspected involvement in the offence about
which they are being interviewed might be considered

4 Chris Bath and Roxanna Dehaghani, “There to Help 3: The Identification of Vulnerable Adult
Suspects and Application of the Appropriate Adult Safeguard in Police Investigations in
2018/19”, National Appropriate Adult Network, September 2020.

4 UK Home Office, Report of the Home Office Working Group on Police Surgeons, HMSO,
London 2001.

47 Gisli H. Gudjonsson, “Detention: Fitness to be Interviewed”, in Jason Payne-James and Roger
W. Byard (eds.), Encyclopaedia of Forensic and Legal Medicine, vol. 2, 2nd ed., Elsevier,
Oxford, 2016. For an important early case study, see Gudjonsson, 1995, pp. 185-197, see
supra note 23.
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unreliable in subsequent court proceedings because of their
physical or mental state.*8
When considering the detainee’s fitness for interview, the following three
areas must be considered:
(a) how the detainee’s physical or mental state might affect their
ability to understand the nature and purpose of the interview,
to comprehend what is being asked and to appreciate the sig-
nificance of any answers given and make rational decisions
about whether they want to say anything;
(b) the extent to which the detainee’s replies may be affected by
their physical or mental condition rather than representing a
rational and accurate explanation of their involvement in the
offence;
(c) how the nature of the interview, which could include partic-
ularly probing questions, might affect the detainee.*’
The guidance stipulates:
It is essential that healthcare professionals who are consulted con-
sider the functional ability of the detainee rather than simply rely-
ing on a medical diagnosis, for example it is possible for a person
with severe mental illness to be fit for interview.>
The HCP should also advise on the need for an appropriate adult, whether
the condition is likely to improve, need for reassessment when appropriate (for
example, the interview lasting beyond a specific time) and whether a further
specialist opinion may be required.
Following the mental healthcare assessment and advice, it is the custody
officer who ultimately decides on the fitness of the detainee to be interviewed
after considering the HCP’s advice and the safeguards already available.

3.4. Conceptualization of Vulnerabilities During Suspect Interviews

The investigative interview consists of a dynamic and interactive process. This
was first empirically demonstrated in several real-life studies into police inter-
viewing conducted in the 1990s. 5! More recent real-life studies into

4 Code C, 2019, Annex G, paras. 2(a)—(b), p. 84, see supra note 5.

4 [Ibid., paras. 3(a)—(c), p. 84.

S0 Ibid., para. 4, p. 84.

31 John Pearse and Gisli H. Gudjonsson, “Measuring Influential Police Interviewing Tactics: A
Factor Analytic Approach”, in Legal and Criminological Psychology, 1999, vol. 4, pp. 221—
238; John Pearse and Gisli H. Gudjonsson, “The Identification and Measurement of ‘Oppres-
sive’ Police Interviewing Tactics in Britain”, in Gudjonsson, 2003, pp. 75—129, see supra note
26; John Pearse, Gisli H. Gudjonsson, Isabel C.H. Clare and Sue Rutter, “Police Interviewing
and Psychological Vulnerabilities: Predicting the Likelihood of a Confession”, in Journal of
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investigative interviewing have confirmed the interactive nature of interviewing
tactics and suspects’ responses.>?

Extensive research and clinical forensic psychology practice has shown

that the investigative interview process involves the interplay of five sets of key
factors:™

1. Background (for example, history of sexual, physical and emotional
abuse (also history of being a bully victim), creating an early cumulative
disadvantage).

2. Contextual (for example, the nature of the crime, pressure on police to
solve the crime, the strength of the evidence against the suspect, the rela-
tionship between the victim and suspect, the relationship with the co-ac-
cused).

3. Situational (that is, the nature and duration of the custodial and interrog-
ative procedure and process; the suspect’s understanding of the police
caution and their legal rights; not having access in custody to required
prescribed medication).

4. Personal (for example, age, mental state (or disorder), personality traits
such as suggestibility and compliance).

5. Protective (that is, the presence of a legal representative, an independent
person (when required by law), known in the UK as an appropriate adult.
Any suspect under the age of 18 years and those mentally vulnerable are
entitled to the presence of an appropriate adult during interviewing and

52

53

Community and Applied Social Psychology, 1998, vol. 8, pp. 1-21; Stephen Moston, Geoftrey
M. Stephenson and Tom M. Williamson, “The Effects of Case Characteristics on Suspect Be-
haviour During Questioning”, in British Journal of Criminology, 1992, vol. 32, pp. 23-40.
Christopher E. Kelly, Jeanneé¢ C. Miller, Allison D. Redlich and Steven M. Kleinman, “A
Taxonomy of Interrogation Methods”, in Psychology, Public Policy, and Law, 2013, vol. 19,
no 2, pp. 165-178; Christopher E. Kelly, Jeanne¢ C. Miller and Allison D. Redlich, “The
Dynamic Nature of Interrogation”, in Law and Human Behavior, 2016, vol. 40, no. 3, pp.
295-309; Ulf Holmberg, Sven A. Christianson and David Wexler, “Interviewing Offenders:
A Therapeutic Jurisprudential Approach”, in Sven A. Christianson (ed.), Offenders’ Memories
of Violent Crimes, John Wiley & Sons, Chichester, 2007, pp. 259-278; Michel St-Yves, “Rap-
port in Investigative Interviews: Five Fundamental Rules to Achieve It”, in Michel St-Yves
(ed.), Investigative Interviewing: The Essentials, Carswell, Toronto, 2014, pp. 1-27: Stavroula
Soukara et al., “A Study of What Really Happens in Police Interviews With Suspects”, in
Psychology, Crime, and Law, 2009, vol. 15, pp. 493-506.

Gudjonsson, 2018, see supra note 2. Gudjonsson, 2021, see supra note 9. Gisli H. Gudjonsson
and James A.C. MacKeith, “Retracted Confessions: Legal, Psychological and Psychiatric As-
pects”, in Medicine, Science and the Law, 1988, vol. 28, pp. 187—194. Gudjonsson, 2003, see
supra note 26. Gisli H. Gudjonsson and James A.C. MacKeith, “Disputed Confessions and
the Criminal Justice System”, Maudsley Discussion Paper No. 2, Institute of Psychiatry, Lon-
don, 1997.
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when charged with an offence. In addition, when appropriate (for exam-
ple, in cases of foreign non-English speaking nationals), there is free ac-
cess to interpreters.

The five-stage categorization provides a comprehensive conceptual
framework for reviewing, analysing and studying the dynamics of the suspect
interview process. It is particularly helpful in cases of disputed confession. Each
case of disputed confession is best understood by a rigorous analysis of all rel-
evant material and electronic recording of interviews when these are available
whilst guided by the available behavioural science.

Gudjonsson has identified 17 sets of different empirically-based vulner-
abilities to false confessions, labelled ‘risk factors’. These reflect the above cat-
egorization and guide the psychological evaluation in each case. It is the nature
of these vulnerabilities, their relevance, number, severity and cumulative effect
that determines the overall level of ‘risk’ and a likely underlying mechanism for
false confession.

When applying the above conceptual assessment framework, it is im-
portant that the personal vulnerability factors are separated into enduring fac-
tors and acute state factors. Enduring factors are those present prior to the in-
vestigative interview, such as age, intellectual functioning, mental or develop-
mental disorder and personality. In contrast, the acute state factors are those that
are specific to the demand characteristics of the custodial and interrogative en-
vironment. Enduring vulnerabilities (for example, poor cognitive functioning,
suggestibility, compliance, state anxiety) may become exacerbated by contex-
tual and situational ‘stress’ factors, leading to accumulative disadvantage via
acute state factors.

Davis and Leo®® argue that the primary mechanism of resistance to sug-
gestions and influence during custodial and confrontational investigative inter-
view is self-regulation (that is, the ability to manage one’s thoughts, words, emo-
tions, impulses and decisions). Emotional distress, discomfort (including lack of
sleep and fatigue) and glucose depletion are the ‘big three’ factors that lead to
impaired self-regulation (dysfunctional coping) and unreliable (false) statement
or confession.

% Gudjonsson, 2018, pp. 114-116, see supra note 2.

35 Deborah Davis and Richard A. Leo, “Acute Suggestibility in Police Interrogation: Self-Reg-
ulation Failure as a Primary Mechanism of Vulnerability”, in Anna. M. Ridley, Fiona Gabbert
and David J. La Rooy (eds.), Suggestibility in Legal Contexts: Psychological Research and
Forensic Implications, Wiley-Blackwell, Chichester, 2013, pp. 171-195.
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3.4.1. Evidence Base for Traits of Suggestibility and Compliance

Suggestibility and compliance have long been seen as vulnerabilities that are
relevant to police-induced false confessions.>® Recently, Otgaar and colleagues®’
have provided an independent systematic review of the link between suggesti-
bility, compliance and false confessions from 11 field and 12 experimental stud-
ies. Using Cohen’s ‘d’, in the field studies, both suggestibility (1.09) and com-
pliance (1.28) predicted false confession with large mean effect sizes across
studies. In the experimental studies, the mean effect sizes were medium (0.33)
for suggestibility and low (0.12) for compliance. The differences in the size of
the effect sizes between the field and experimental studies are likely to reflect
the limitations placed on interrogative pressure and its duration allowed in ex-
perimental studies for ethical approval.

3.4.2. Cumulative Disadvantage

Cumulative disadvantage can be construed in two different ways. Firstly, within
the above categorization, a suspect may possess several different enduring per-
sonal vulnerabilities during an investigative interview (for example, combined
intellectual disability, acquiescence, suggestibility and compliance). Secondly,
the cumulative negative impact of the judicial process itself (that is, police in-
terviews, charge, prosecution, trial and appeal).

3.5. The Gudmundur and Geirfinnur Cases and the Looming End to the
47-Year-Old ‘Blame Game’

One of the most extreme cases of multiple false confessors is that of the Ice-
landic Gudmundur and Geirfinnur cases, which have featured on the UK’s BBC
web site>® and in a BBC Four Storyville and Netflix documentary.*® The unique
feature of these two cases, which were investigated and prosecuted jointly, is the
extent to which the investigators used long solitary confinement and lengthy
questioning to coerce incriminating statements from six suspects to support the
investigators unfounded investigative hypotheses about the disappearance of
two men in 1974 and their assumed murders. One suspect’s admission-confes-
sion was used to coerce incriminating statements from other co-accused and

6 Gudjonsson, 2018, pp. 114-116, see supra note 2.

57 Henry Otgaar et al., “The Link Between Suggestibility, Compliance, and False Confessions:
A Review Using Experimental and Field Studies”, in Applied Cognitive Psychology, 2021,
vol. 35, no. 2, pp. 445-455.

38 Simon Cox, “The Reykjavik Confessions”, BBC, May 2014.

3 Dylan Howitt, “Out of Thin Air”, Documentary, 1 May 2017.

Publication Series No. 42 (2023) — page 86



3. Background to Interviewing Vulnerable Persons

subsequently used to extract coerced corroborative false statements from two
key prosecution witnesses.*

3.5.1. Brief Background to the Gudmundur and Geirfinnur Cases

Gudmundur Einarsson and Geirfinnur Einarsson (unrelated men) disappeared
on 27 January and 19 November 1974 respectively. Gudmundur’s disappearance
was not viewed as suspicious at the time; he had disappeared after leaving a
night club in Hafnarfjordur late at night and walking to Reykjavik, about 10
kilometres away in heavy snow.

Geirfinnur disappeared after leaving his home in Keflavik late one even-
ing after receiving a mysterious telephone call. He was allegedly meeting one
or more people at the nearby Harbour Café. Two days before his disappearance
he had visited a popular Reykjavik Club (‘Klubburinn’). Klubburinn had previ-
ously been on the radar of an overzealous Keflavik custom officer and a Rey-
kjavik prosecutor, both of whom later became involved in the investigation into
Geirfinnur’s disappearance.®!

Very soon after the Keflavik investigation into Geirfinnur’s disappear-
ance started in November 1974, unfounded rumours began to spread that the
director and the manager of Klubburinn were responsible for Geirfinnur’s dis-
appearance. The two Klubburinn men made a formal complaint to the Ministry
of Justice about the unfounded rumours in February 1975. The Keflavik Sher-
iff’s Department investigation was closed in June 1975 when the Ministry of
Justice formally took over the case. No suspects were officially identified, but
apparently the two ‘Klubburinn men’ remained on the police and prosecution
radar.

In December 1975, the Reykjavik police and judiciary began an investi-
gation into Gudmundur’s disappearance, apparently after having received some
unsubstantiated rumour from a ‘confidential’ source that had been brought to
their attention. Erla Bolladottir’s coerced witness statement on 20 December
1975 became the lynchpin from which the Gudmundur and Geirfinnur investi-
gation started. Her vulnerabilities, including her separation from her infant

0 Gudjonsson, 2018, see supra note 2. Gudjonsson, 2021, see supra note 9.

1 The Reykjavik police and a senior prosecutor had taken a keen interest in the Klabburinn in
1972 at the instigation of an overzealous Keflavik custom officer, who suspected that Klub-
burinn was involved in illegal purchase of alcohol. As a result, the Chief of Police in Rey-
kjavik temporarily withdrew the Klubburinn’s licence to sell alcohol in the autumn of 1972,
effectively shutting down the Klubburinn. The owner of the Klibburinn made an official com-
plaint and the Minister of Justice intervened and lifted the ban of selling alcohol and the Klub-
burinn reopened. No evidence was ever found to support the Klibburinn’s involvement in
smuggling of alcohol. See Gudjonsson, 2018, see supra note 2.
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daughter, were the investigators’ trump card for obtaining incriminating state-
ments to support their speculative investigative hypotheses.

Table 1 shows the number of days in solitary confinement and the number
of hours of questioning of the six suspects. Also included in the table are the
number of ‘face-to-face’ police arranged confrontations between the suspects to
improve consistency in their statements. These ‘face-to-face’ confrontations
were used by the police by proxy to exercise pressure in order to obtain confes-
sions. The individual numbers show the extreme lengths that the police, prose-
cution and judiciary went to break down resistance and obtain confessions that
they could use for legal charges, prosecution and eventual convictions.

Name of defendant | Days in solitary Interviews ‘Face-to-face’
confinement (hours) confrontation
Seevar Ciesielski 741 340 20
Kristjan Vidarsson 682 215 18
Tryggvi Leifsson 627 124 16
Erla Bolladottir 241 120 11
Gudjon Skarphédinsson 412 160 5
Albert Skaftason 88 17 16

Table 1: The days in solitary confinement, hours of police interviews
and number of ‘face-to-face’ confrontations.®

3.5.2. Breaking the Law for the ‘Greater Good’ of Extracting
Incriminating Statements and Confessions

One of the most important international lessons from the Gudmundur and
Geirfinnur investigation is that legal regulations and guidelines regarding inves-
tigative interviewing are of no use if they are simply ignored and colluded with
by the judiciary. In the 1970s, there were excellent, and for their time remarkably
advanced, legal requirements for interviewing suspects in Iceland, dating back
to the early 1950s.% The law stipulated that the interviewer must be open-
minded when investigating cases (that is, focus on factors that support both guilt

62 This table is adapted from Gudjonsson, 2021, see supra note 9. The hours of interviews figures

represent an underestimate because many conversations and interviews were not recorded as
legally required (for example, Bolladottir was taken to the Sidumuli prison on three separate
occasions for a total of 11 hours before her first recorded interview in the Geirfinnur case on
23 January 1976, where she indirectly implicated several people in the Geirfinnur case, in-
cluding the Klubburinn men. All these pre-statement interviews were unrecorded).

9 For a review, see Gudjonsson, 2018, see supra note 2.
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and innocence), it was unlawful to lie to suspects, interviewees should not be
asked questions that may confuse them, the focus was on obtaining truthful an-
swers, no threats or inducements (coercion) were allowed, and interviews should
not exceed six hours without a break.*

The investigative law at the time was essentially an information-gather-
ing process with emphasis on fairness and justice, but the process contained a
highly coercive and abusive element. This was the implicit or direct threat and
use of solitary confinement to coerce incriminating statements from witnesses
and suspects.%

All the legal requirements regarding investigative interviews were broken
during the Gudmundur and Geirfinnur investigation with the collusion of the
Reykjavik Criminal Court, which presided over the entire investigation and by
standard procedure in serious cases, appointed a Criminal Court lawyer to head
the investigation from the ‘official’ beginning of the Reykjavik investigation in
December 1975 (the investigators have never been open about when the inves-
tigation really commenced).® The approach taken was accusatory and guilt-pre-
sumptive with its inherent risks of eliciting false incriminating statements
against self and others. The risks associated with the coercive interview process
were hugely exacerbated using implicit or explicit threats of almost unlimited
solitary confinement.

The Supreme Court of Iceland was unaware of the extent of those
breaches in 1980 when the six defendants were convicted and given prison sen-
tences.

Regarding the extensive police (and court) breaches in the Gudmundur
and Geirfinnur cases, the investigative lawyer (‘VS’) who led the investigation
in the Geirfinnur case from the Keflavik Sheriff’s department between Novem-
ber 1974 and June 1975 has tried to justify the investigators breaking the rules.
When he was interviewed by BBC journalist Simon Cox in 2018, VS admitted
that the investigators “broke every rule, but when we did, it was a development

4 The law was ambiguous about whether six hours of interviews meant six hours in a single day,

or if six hours of questioning could be repeated in the same day after a break.

In the 1970s, there was no stipulated upper limit for solitary confinement as can be seen from
Table 1. The designated days in detention (for example, 30 days or longer at a time) was
merely renewed repeatedly. There was always the looming threat for suspects who were con-
sidered ‘unco-operative’ to be detained in solitary confinement for almost an unlimited num-
ber of days.

The investigators have never been transparent about when and why the investigation started
in the first place. On two separate occasions in the District Court (January 2016 and November
2021) they claimed memory lapses about their involvement in the investigation.
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of the criminal courts — it’s like saying to doctor you should have used other
methods on a patient 40 years ago”.¢’

3.5.3. Recent Developments in the Gudmundur and Geirfinnur Cases

In March 2013, a Working Group set up by the Minister of the Interior, Ogmun-
dur Jénasson, reported its findings that the confessions of the six convicted per-
sons were wholly unreliable. The current author was a consultant to the Working
Group and interviewed all four surviving convicted persons, jointly with a mem-
ber of the Working Group.®

An Icelandic Court Case Review Commission (‘ICCRC’) argued in a
report in 2017 that there were ‘strong clues’ from the confessions that the con-
victed persons had been responsible for the death of Gudmundur and Geirfinnur.
This argument was based on the assumed improbability that so many persons,
convicted persons and witnesses, would have confessed to the killings in a sim-
ilar way. Crucially, the ICCRC failed to consider satisfactorily the evidence that
many cases of false confessions involve more than one false confessor and its
cumulative disadvantage across suspects and witnesses.®

Despite this misguided view, the ICCRC recommended that the five
men’s appeal applications had merit, a view shared by the special prosecutor.
This was a game changer in the two cases and a credit to the ICCRC and prose-
cution. Surprisingly, the ICCRC had not supported the appeal application of
Erla Bolladéttir, who had been convicted of perjury in the Geirfinnur case (her
only conviction). She appears to have been manipulated from the beginning of
the Geirfinnur investigation to implicate people of interest to the police. In
May 1976, she falsely confessed to killing Geirfinnur by shooting him when
placed under interrogative pressure in a coercive prison environment. Her false
confession was farcical, like the other statements and confessions in the two
cases.

In September 2018, on the recommendation of the ICCRC and special
prosecutor the Supreme Court of Iceland quashed the convictions of all five men
in connection with the two men’s disappearance and death.”

On 4 January 2022, Bolladottir won her appeal against the ICCRC’s de-
cision not to refer her case to the Supreme Court. A scrupulous and open-minded

7 Simon Cox, The Reykjavik Confessions, BBC Books, London, 2018, p. 296.

% Tryggvi Leifsson died in Iceland on 1 May 2009, aged 57 years. Sevar Ciesielski died in
Denmark on the 12 July 2011, aged 56 years. The families of the two men appealed against
their convictions.

Gudjonsson, 2021, see supra note 9.
“All Found Innocent in Gudmundur and Geirfinns Case, 44 Years After the Supposed Crimes
Were Committed”, Icelandic Monitor, 27 September 2018.
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Reykjavik District Court judge, Pétur Dam Leifsson, quashed the ICCRC’s de-
cision on numerous apparently well founded and argued grounds, including the
ICCRC’s failure to consider authoritative expert clinical psychology evidence
available to the Commission in 2017 (Case no. E-6219/2019). Bolladottir now
referred her case to a newly established Court Cases Review Court.

The Icelandic judiciary now appeared to be beginning to accept that the
six convicted persons were not to blame for their false confessions. Bolladottir
was the investigators’ manipulative linchpin for their unfounded investigative
hypotheses in both the Gudmundur and Geirfinnur cases. Continuing to blame
her for this miscarriage of justice only undermined the integrity of the Icelandic
police and judiciary for years to come.

In a civil compensation case of two of the wrongly convicted persons
(Skarphédinsson and Vidarsson), Iceland’s Court of Appeal (‘Landsréttur’, Case
no. 250/2020) ruled on 17 December 2021 that the false confessions of the
wrongly convicted persons had been coerced by the investigators, basically ex-
onerating the convicted persons from blame, and thereby rejecting the State’s
unfounded continuous reliance on the ‘blame game’ to avoid responsibility for
this miscarriage of justice.”! According to one of the defence lawyers, Ragnar
Adalsteinsson, a veteran lawyer in the Gudmundur and Geirfinnur cases, the
ruling was both historical and landmark, setting an important precedent for the
professional and ethical behaviour of government officials in future cases, in-
cluding that of the police, prosecutors and judges.’? Perhaps, at last, Bolladottir
had a chance to be exonerated and the public confidence in the Icelandic judi-
ciary restored.”

Unfortunatley, on 14 September 2022 the Court Cases Review Court re-
jected Bolladottir’s appeal on very narrow legal grounds (Case no. 8/2022).7
Her only options now were to appeal to the European Court of Human Rights,
which was a lengthy and costly process, or seek public apology and compensa-
tion from Iceland’s Prime Minister, Katrin Jakobsdottir. Bolladottir chose the
latter option and the outcome was satisfactory from her point of view (see
Table 4).

"I Court of Appeal of Iceland, Skarphédinsson and Vidarsson, Judgment, 17 December 2021,

Case no. 250/2020 (https://www,legal-tools.org/doc/inng/). Freyr Gigja Gunnarsson,
“Gudjoni og Kristjani Vidari demdar beetur i Landsrétti”, RUV, 17 December 2021.
72 “Katrin fagnar domsordi um baetur”, Fréttabladid, 18 December 2021, p. 4.
73 She was now legally represented by Sigran Ingibjorg Gisladottir, a colleague of Ragnar
Adalsteinsson and joint Partner at the law firm Ré#tur in Reykjavik.
Brynjolfur bor Gudmundsson, “Endurupptokudomstoll synjadi beidni Erlu”, RUY, 20 Sep-
tember 2022.
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3.6. Examples of the Processes and Mechanisms of Police-Induced False
Statements

The Gudmundur and Geirfinnur cases provide excellent examples of police-in-
duced false incriminating statements and confessions and the vulnerabilities,
processes and mechanisms involved. The analysis and framework provided in
this section can be readily applied to other cases internationally. Tables 2, 3 and
4 provide an in-depth behavioural science-based analysis of the three key in-
criminating statements that Erla Bolladottir was coerced to make to support the
investigators’ speculative hypotheses in the Gudmundur and Geirfinnur cases.

Table 2 illustrates the process and mechanism of Bolladottir’s false wit-
ness statement in the Gudmundur case, followed in Table 3 by her false witness
statement against several innocent men in the Geirfinnur case, and finally in
Table 4 her own false confession to shooting and killing Geirfinnur. The three
tables tell a remarkable story of how experienced investigators and prosecutors
were apparently motivated to implicate the owner and manager of a popular
Icelandic club, Klabburinn, in Geirfinnur’s disappearance by manipulating a
vulnerable young woman with an infant daughter to facilitate their endeavour.
The lessons learned from the flawed investigation and subsequent miscarriage
of justice, as well as the detailed analysis of Bolladoéttir’s false incriminating
statements, should be used to educate investigators about the importance of eth-
ical interviewing and the necessity to always follow the law that guides best
police practice at the time.

Table 3 shows how the content of a voluntary false confession of a trou-
bled hospital porter in the Geirfinnur case in October 1975, three months later
became a hypothesis-driven police-induced crime scene that led to false accu-
sations against four innocent men (the Klubburinn men), the blame game that
commenced after their release from custody three months later and the eventual
manslaughter convictions of three men (Ciesielski, Vidarsson and
Skarphédinsson) for Geirfinnur’s assumed unlawful death in the Keflavik har-
bour. Allegedly his death had resulted from arguments over the purchase or sale
of smuggled alcohol.”

75 Despite the alleged crime scene (Keflavik Harbour) and references to purchase of smuggled

alcohol remaining reasonably consistent across the defendants, the detailed content of their
statements kept changing and were riddled with inconsistencies and ambiguities. Regardless
of their inherent unreliability, they were used to convict the three defendants of manslaughter.
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Background:

e Bolladottir had a history of sexual abuse in childhood and adolescence.

e On 13 December 1975, Bolladottir was arrested on suspicion of fraud offences. Her
boyfriend, Sevar Ciesielski, had been arrested the previous day. Both were placed
in solitary confinement at the Sidumuli prison. At the time, Bolladéttir and Ciesielski
had an eleven-week-old daughter, whom Bolladottir had been looking after without
proper support from Ciesielski or her own family. She was socially isolated and her
relationship with Ciesielski was turbulent. Ciesielski had been under police surveil-
lance for suspected drug-related offences. He had been on the police radar for a
while, but always managed to stay ahead of the police and the Keflavik customs. It
seems that he was a thorn in their side.

e On the seventh day in solitary confinement for the alleged fraud offences, Bolladottir
had confessed to the fraud offences and should have been immediately released from
custody to go home to her infant daughter. Instead, the investigators started ques-
tioning her about Gudmundur’s disappearance, which she knew nothing about, and
kept her in custody for overnight stay to think about it. The following day, the in-
vestigators persuaded her that a dream she had had at the night of Gudmundur’s
disappearance had been real and related to witnessing his murder in her home in
Hafnarfjordur. Her home, which she had shared with Ciesielski, now became a crime
scene without any physical evidence.

Contextual factors:

e The ‘suspects’ were Bolladottir’s boyfriend (Sevar Ciesielski) and his two friends
(Kristjan Vidarsson and Tryggvi Leifsson).

e She had a negative mind-set with regard to Ciesielski and his friends which made it
easier for her to be persuaded that they might have murdered Gudmundur (that is,
there was great scope for plausibility and manipulation).

Situational factors:

e She wanted to get home after seven days in solitary confinement. All she wanted
was to be with her infant daughter.

e The confession to her two fraud offences for over 25 hours in three days had left her
cumulatively vulnerable, because she feared the repercussions, possibly including
being further separated from her daughter or her being taken into care.

e The investigators had her under their control.

e The looming threat of further solitary confinement was always a real possibility in
case she was viewed as un-cooperative.

e Persuasive questioning.

e High emotional intensity.

Enduring personal factors: Acute state personal factors:
e Emotional lability. e Desperate to get out of solitary con-
o Low self-esteem. finement.
e Vivid imagination. e Became distressed and confused.
e High compliance. e Dream turned into a crime scene with
e Susceptibility to being ‘controlled’ the assistance of the investigators who
by ‘significant’ others. were reportedly helping her to recover
from an alleged psychogenic amnesia.
e State of suggestibility.
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Outcome of interviews: Pressured-internalized false statements against Ciesielski and
Vidarsson, later adding Leifsson to the story after Ciesielski had mentioned him — suggesting
contamination effect.

False statement process: Contextual and situational factors impact on enduring and state vul-
nerability factors, causing a confused state and distinctiveness heuristic failure (the mecha-
nism) leading to plausibility, acceptance and reconstruction of the alleged crime-scene.”®

Outcome of the case: In 1980, the Supreme Court of Iceland convicted all three men of
murdering Gudmundur Einarsson in the early hours of 27 January 1974 in a flat that Bol-
ladoéttir had shared with Ciesielski. A fourth man, Albert Skaftason was convicted of inter-
fering with the crime scene, having been the alleged driver to transport and dispose of Gud-
mundur’s body.”” A driver was needed in the alleged crime scene because none of the other
three men had driving licences or cars.

Convictions overturned: On 27 September 2018, the convictions of Ciesielski, Vidarsson,
Leifsson relating to the death of Gudmundur Einarsson, and Skaftason for interfering with
the crime scene, were quashed on the recommendations of the special prosecutor and the
findings of a Court Cases Review Commission in 2017.78

Table 2: The process and mechanism of Bolladéttir’s false statements in the
Gudmundur case when she implicated Saevar Ciesielski and Kristjan Vidarsson
(20 December 1975).

76 Bolladottir’s lawyer, Ragnar Adalsteinsson, has argued that the false statements in the Gud-
mundur case were merely a prelude (a form of a softening up process) to ultimately impli-
cate the Klubburinn men in alcohol smuggling and Geirfinnur’s disappearance.

For a review, see Gudjonsson, 2018, see supra note 2.

Icelandic Monitor, 27 September 2018, see supra note 70.
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Background:

Following Bolladottir’s release from solitary confinement on 20 December 1976, the
investigators from the Gudmundur case kept in touch with her and questioned her
about Ciesielski’s knowledge about the Geirfinnur case.”

This included the investigators questioning her at home, when her mother was out,
and additionally she was taken on four separate occasions to the Sidumuli prison for
questioning for five (30 December), four (21 January), two (22 January) and three
(23 January) hours (approximately) respectively. She had the status of a witness,
which gave the investigators more freedom and scope to question her unofficially
and manipulate her without legal advice or support.

There exist handwritten notes, a narrative written in the first person of the interview
on 21 January, two days prior to Bolladottir’s first written statement in the Geirfinnur
case. It describes how she and Ciesielski had been driven to Keflavik Harbour where
they met several people, including two of the so-called Klubburinn men (whilst also
making a vague reference to a third). Ciesielski and one other man allegedly went
with Geirfinnur on a boat to collect contraband from the sea.

After an interview in prison on 23 January 1976, Bolladoéttir indirectly implicated
several people of possible interest to police as having been in Keflavik Harbour on
the evening of Geirfinnur’s disappearance, including four Klubburinn men (only two
were directly linked to Klubburinn; the other two by indirect association).

Two days earlier (21 January), Ciesielski had already directly implicated three of the
four Klubburinn men during lengthy questioning on that day. That interview was not
formally recorded, but handwritten notes show that Ciesielski was questioned about
the Geirfinnur case and mentioned several names apparently of interest to the inves-
tigators.

The risk of contamination between the unrecorded statements of Ciesielski and Bol-
ladottir was extremely high.

Contextual factors:

Bolladottir had already given in to pressure from the investigators and falsely impli-
cated Ciesielski and Vidarsson in the ‘death’ of Gudmundur the previous month.

The investigators had good understanding of her vulnerabilities and malleability.

The investigators were helping her with practical matters and she misguidedly viewed
them as ‘friends’.

After her arrest on 13 December 1975 for suspected fraud offences Erla Bolladoéttir’s
flat, where she had lived with her infant daughter, was sealed and she was only allowed
to go there accompanied by an investigator. Consequently, after her custody ended on
20 December, she had to move in with her mother with whom she had a turbulent
relationship. This apparently unreasonable deprivation of her own independent accom-
modation can be construed as coercive and manipulative in relation to the Geirfinnur
case.

In October 1975, a 42-year-old hospital porter had confessed to his family during an
argument about an affair he was having with an ex-partner of the owner of Klubburinn.
During the argument and whilst intoxicated, the porter claimed to have witnessed

79

Ciesielski was a garrulous young man with attention deficit hyperactivity disorder who was
known to have boasted to people that he knew something about the case. This may have
misguided the investigators.

Publication Series No. 42 (2023) — page 95



Interviewing and Interrogation: A Review of Research and Practice Since World War 11

Geirfinnur’s accidental death whilst collecting alcohol from the seabed near Keflavik
Harbour. He had allegedly gone with Geirfinnur on a boat to collect the alcohol at the
request of the owner of Klubburinn. The porter told his family that he and the owner
and manager of Klubburinn had met with Geirfinnur at the Harbour Café before going
out at sea to collect the alcohol.

The Reykjavik Police interviewed the porter. He admitted to having told his family the
story but claimed there was no truth to it. He was not charged with any offence related
to Geirfinnur’s disappearance.

The porter’s false confession to his family apparently set the scene for the subse-
quent false statements of Bolladottir, Ciesielski, Vidarsson and several months later
those of Skarphédinsson (the alleged driver who took them to Keflavik on 19 Novem-
ber 1974).8

The background to the Reykjavik investigation was heavily contaminated and mis-
guided from the start by a botched Keflavik investigation and a subsequent false
confession of a deeply troubled man.!

Situational factors:

Looming threat (and a real possibility) of being placed again in solitary confinement
in Prison if she did not give the investigators what they wanted to hear.

Unrecorded interactions with the investigators, including being questioned at her
mother’s home and subsequently on three previous occasions in Sidumuli Prison.
Threatening phone calls to her home, possibly instigated by the investigators.

Enduring personal factors: Acute state personal factors:

e Emotional lability. e Extreme fear of custody and being

o Low self-esteem. separated from her infant daughter.

e Vivid imagination. e Extreme compliance.

e High compliance. e Fear of upsetting the investigators.

e Susceptibility to being ‘controlled’ e Gave the investigators what they
by ‘significant’ others. wanted so she could go back home to

her daughter.

Outcome of interviews: Pressured-compliant false statements regarding the Klubburinn men.
None of Bolladoéttir’s false statements directly implicated the Klubburinn men in the disap-
pearance and murder of Geirfinnur. This important fact appears to have been conveniently
ignored by the judiciary.

False statement process: Contextual and situational factors impact on enduring and state vul-
nerability factors, causing dysfunctional coping (the mechanism), breakdown in resistance and
compliance with the demands of the investigators.

80
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Bolladéttir, Ciesielski and Vidarsson would not have known about the previous false con-
fession statement (that is, special knowledge), which strongly indicates contamination via
the investigators.

For a discussion of this first false confession in the Geirfinnur case, see Gudjonsson, 2018,
Chapter 7, see supra note 2.
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Consequences: After Bolladottir, Ciesielski and Vidarsson had given false statements
against the Klubburinn men, the Klubburinn men were arrested and placed in solitary con-
finement in the Sidumuli prison for more than three months.

Table 3: The process and mechanism of Bolladottir’s false statement against the
(innocent) Klibburinn men in the Geirfinnur case (23 January 1976).

Background:

At the beginning of May 1975, the four Klubburinn men had been in custody for more
than three months and the investigators had failed to find any evidence against them.
They all had ready access to their lawyers, unlike Ciesielski, Vidarsson and Bol-
ladéttir. There was never any evidence to link them to Geirfinnur’s disappearance
and they all denied any involvement in it. Undoubtedly, this placed the entire inves-
tigation in jeopardy. Apparently to avert a disaster, the investigators again turned to
their most vulnerable and malleable witness, Bolladottir.

At 20:30 on 3 May, Bolladottir was taken to the Sidumuli prison for further question-
ing in the Geirfinnur case. She had the status of a witness. The questioning ended at
23:40, after which Bolladoéttir became extremely distressed when told that she would
remain in custody, requiring the attendance of the prison priest and heavy sedation
to help her sleep. Her mind was completely overborn and any statement she made
would be inherently unreliable.

The following day at 12:38, Bolladottir was questioned again, but this time she had
the status of a suspect. The questioning was conducted by the State prosecutor in the
case and two of the investigators. The purpose of the questioning was apparently to
establish if Bolladottir’s involvement in the Geirfinnur case was more extensive than
she had previously declared.®? Bolladéttir gave a detailed confession statement,
which included how she had shot Geirfinnur with a rifle in Keflavik Harbour at the
instigation of her boyfriend Ciesielski. Following her confession, Bolladoéttir re-
mained in solitary confinement until 22 December 1976. She was now directly im-
plicated in Geirfinnur’s death.

Contextual factors:

The imminent release of the four Klubburinn men from custody.

The Geirfinnur investigation was in jeopardy (and by implication also the Gudmundur
case).

Pressure on the investigators was building up to avoid professional embarrassment and
avoid being blamed for incompetence.

Bolladéttir had been in regular contact with the investigators about the Geirfinnur
case since her first written false statement on 23 January 1976, including alleged
crime scene Vvisits.

Withdrawing her false statements against the Klubburinn men seriously risked her
being charged with perjury and taken into custody. This was a tangible threat. As
Sekar has cogently argued: “Perjury is a double-edged sword. It boxes witnesses in
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It seems that Bolladottir had broken down and confessed to shooting Geirfinnur the evening
before (this is consistent with what she has consistently told the author), but no statement
was taken after the three hours of questioning. She was left extremely distressed in the
Sidumuli prison overnight before her confession statement was taken.
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to a story that, once given, leads to fear of prosecution and makes retraction un-
likely”.%3

Bolladéttir had no realistic option of retracting her false statements in the Gudmun-
dur and Geirfinnur cases. She had to continue with the web of lies. She was doomed
whatever she did.

Situational factors:

The investigators had been in regular contact with Bolladoéttir since her first incrimi-
nating statement in the Geirfinnur case, apparently trying to ‘help them’ with their
enquiries.

Bolladottir was taken to the Sidumuli prison and questioned as a witness for over three
hours, all unrecorded.

She must have realized that this was serious because the questioning was led by a sen-
ior prosecutor.

This same prosecutor had, in 1972, assiduously tried to maintain a ban of the alcohol
at Klabburinn. On 31 December 1975, he had requested the papers from the original
Geirfinnur case investigation from the Keflavik Sheriff’s Department, which were de-
livered to him a few days later.

The prosecutor’s request for the papers was the day after Bolladéttir had been taken
to the Sidumuli prison (apparently for questioning in the Geirfinnur case) for five
hours (all unrecorded). It is highly improbable that this was a coincidence. The Klub-
burinn men were apparently again on his radar, and this time in connection with
Geirfinnur’s mysterious disappearance in 1974.

Enduring personal factors: Acute state personal factors:
e Emotional lability. e Terrified of custody and being sepa-
e Low self-esteem. rated from her infant daughter.
e Vivid imagination. e Feelings of utter helplessness and
e High compliance. hopelessness.
e Susceptibility to being ‘controlled’ e Extreme distress.
by ‘significant’ others. e Extreme compliance.

e Not wanting to upset the investigators
and prosecutor.

e Tried to figure out what exactly they
wanted her to confess to and gave
them what she thought they wanted.

e Thought if she confessed to killing
Geirfinnur, she would be allowed to
go home.

Outcome of interviews: Pressured-compliant false confession to the murder of Geirfinnur.

False confession process: Contextual and situational factors impact on enduring and state vul-
nerability factors, causing dysfunctional coping (the mechanism), breakdown in resistance and
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Satish Sekar, The Cardiff Five: Innocent Beyond Any Doubt, Waterside Press, Hook, 2012, p.

189.

This naive belief is typically found among false confessions in high stressed (coerced) custo-
dial and interrogative situations. See Gudjonsson, 2018, Chapter 5, see supra note 2.
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compliance with demands of the investigators (that is, that she was directly involved in the
case).

The release of the four Klibburinn men: On 9 May 1976, the four men were released from
solitary confinement after approximately three months in the Sidumuli Prison. They had all
had ready access to their lawyers, there was never any evidence to link them to Geirfinnur’s
disappearance and they all denied any involvement in Gerirfinnur’s disappearance.

Turning the tables against Ciesielski and Vidarsson: Apparently to save face and an em-
barrassment, after the release of the Klubburinn men, the investigators now turned to Ciesiel-
ski and Vidarsson as suspects in Geirfinnur’s disappearance and coerced false confessions
out of them about them having killed Geirfinnur in the Keflavik Harbour, along with a third
man, Gudjon Skarphédinsson, an educated man who late in the investigation became the ‘miss-
ing’ driver who had taken Ciesielski and Vidarsson to the Keflavik Harbour to purchase al-
cohol from Geirfinnur.

The ‘Indian Technique’: To assist them with the investigation of the Geirfinnur case, in
July 1976, the Minister of Justice appointed a newly retired German ‘Spy Catcher’ from the
German Federal Police (‘BKA’), Karl Schiitz. Schiitz interviewed witnesses and the suspects
in the two cases through an interpreter and taught the Icelandic investigators the ‘Indian
Technique’ to breaking down resistance by confusing the interviewee to ‘get to the truth’.
The ‘Indian Technique’ was unlawful in Iceland but was nevertheless used by the investiga-
tors and ignored, if not informally approved, by the judiciary which was in overall charge
of the investigation. References to the ‘Indian Technique’ in at least two of the suspects’
statements should at least have alerted the judges to Schiitz’s unlawful technique.
Subsequently, the President of Iceland awarded Schiitz and several of his ex-colleagues from
the BKA with medals of honour for their assistance with the Gudmundur and Geirfinnur cases.

Outcome of the case: In 1980, the Supreme Court of Iceland convicted Ciesielski,
Vidarsson and Skarphédinsson of killing Geirfinnur Einarsson in Keflavik Harbour on 19
November 1974. They all received lengthy prison sentences.

Ciesielski and Vidarsson (along with Bolladéttir), were all convicted of perjury for impli-
cating the four Klubburinn men (Hastiréttur fslands; Case no. 214/1978).%3

Convictions overturned: On 27 September 2018, Iceland’s Supreme Court quashed the
convictions of Ciesielski, Vidarsson, and Skarphédinsson relating to the death of Geirfinnur
Einarsson on the recommendations of the ICCRC and special prosecutor (Hastiréttur
fslands, Case no. 521/2017).%

Both the ICCRC, 2017, and subsequently the Court Cases Review Court, 2022, refused to
support Bolladottir’s appeal against her perjury conviction on very narrow grounds.

Iceland’s Prime Minister’s public apology to Erla Bolladoéttir: On 22 December 2022,
following Bolladottir’s constructive meeting with the Prime Minister on 30 November 2022,
the government offered a public apology for the treatment of Erla Bolladéttir whilst in

85 Supreme Court of Iceland, Vidarsson et al., Judgment, 22 February 1980, Case no. 214/1978
(https://www.legal-tools.org/doc/vIn381/).

86 Supreme Court of Iceland, Skaftasyni et al., Judgment, 27 September 2018, Case no. 521/2017
(https://www.legal-tools.org/doc/b45dg0/).

Publication Series No. 42 (2023) — page 99


https://www.legal-tools.org/doc/v1n381/
https://www.legal-tools.org/doc/b45dg0/

Interviewing and Interrogation: A Review of Research and Practice Since World War 11

custody in 1976 and awarded her substantial compensation. This was final resoluation in the
Geirfinnur case, which Erla Bolladottir accepted. This effectively closed the Geirfinnur case.
A 47-year battle for justice had evendually come to a satisfactory conclusion due to the
humanity, courage and integrity of Iceland’s Prime Minister, Katrin Jakobsdottir, and the
diligence of Bolladottir’s legal team. ¥

Table 4: The process and mechanism of Bolladottir’s false confession to murder
in the Geirfinnur case (3—4 May 1976).

3.7. Conclusions

The comments of Irving and Hilgendorf in their research study for the Royal
Commission on Criminal Procedure showed that in the late 1970s there was
limited understanding of the vulnerabilities, processes and mechanisms that
drove suspects to give false confessions to criminal offences. There was absence
of a behavioural science evidence-base that could guide investigators and the
judiciary and general scepticism that suspects would confess to serious crimes
they had not committed.

This chapter shows the remarkable development that has taken place over
the past 40 years, leaving current scientists and practitioners with a solid theo-
retical foundation for conceptualizing psychologically different types of false
confessions, impressive empirical scientific evidence-bases to draw upon and a
rigorous framework for understanding and evaluating cases of false disputed
confessions.

The main conclusions for investigative practice are as follows:

1. Police-induced false confessions are a reality for most (if not all) criminal
justice systems. No longer should we deny this reality. This ‘closed mind-
set’ can be overcome by teaching and training (that is, becoming well in-
formed of the current science-based knowledge).

2. There is incontrovertible evidence from different legal jurisdictions that
both witnesses and suspects are on occasions manipulated and coerced to
give false or inadvertent incriminating statements to investigators about
self or others.

3. It is oversimplistic to assume that investigators always tell the truth while
disputed accounts (including retractions) from defendants are merely self-
serving. Extensive examination of real-life cases shows that on occasions,
investigators’ accounts are biased and false. The remedy here is full elec-
tronic recording of all interviews.

4. When investigators and the judiciary make mistakes, these should be dis-
cussed openly, and the lessons learned implemented. Covering up mistakes

87 Gréta Sigridur Einarsdottir, “Erla Receives Compensation and Apology over 70s Murder In-

vestigation”, Icelandic Review, 23 December 2022.
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and malpractice and ferociously going into a counter-attack (for example,
blaming the witnesses or suspects themselves which is often the investiga-
tors’ fall-back position), do significant damage to the integrity and credi-
bility of the entire legal process. This misguided practice must stop.

5. Judicial systems must be open-minded and appropriately sanction illegal
and poor police practice. The Icelandic Gudmundur and Geirfinnur cases
show how extensive miscarriage of justice, which became almost impossi-
ble to correct, resulted from such collusion. All criminal justice systems
make mistakes. These should be corrected whenever possible, and the les-
sons learned used to improve investigative law and practice.

6. A recently published report by Amnesty International shows that despite
the lessons that should have learned from the Gudmundur and Geirfinnur
cases, “harmful and unjustified use of pre-trial solitary confinement” is still
a major problem in Iceland and needs urgent attention.®® This shows how
difficult it is to change systemically flawed police and judicial practice. It
takes courage and motivation to accept mistakes, learn from them, and im-
plement appropriate legal and good practice remedies.

7. It is important that enduring and state vulnerabilities of witnesses and sus-
pects are identified and understood prior to and during the investigative
interview. The identification of vulnerabilities may require an adjustment
to the interview (for example, asking simple questions, ensuring the inter-
viewee understands the questions asked and the implication of answers
given, frequent breaks, avoiding closed and leading questions) as well as
ensuring the presence of an appropriate adult in cases of young persons
(under 18 years of age) and vulnerable adults. In cases of witnesses, an
intermediary may be required to assist with communication.

8. The purpose of the proper identification of vulnerabilities is to ensure fair-
ness and justice and protect the integrity of the statement (that is, its accu-
racy, completeness and reliability). Vulnerabilities should never be ex-
ploited by interviewers to manipulate and trick witnesses and suspects into
giving what the interviewers believe is the ‘truth’.

9. The four key pillars of fairness and justice are professionalism (including
integrity), humanity, transparency and accountability. These should drive
current investigative interviewing.

8 Amnesty International, ““Waking Up to Nothing”: Harmful and Unjustified Use of Pre-Trial

Solitary Confinement”, 31 January 2023.
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Rapport, Empathy and Relationship-Building
During Interviews

Gavin E. Oxburgh, Fiona Gabbert, Lee Moffett,
Libby Ashurst and Lauren Grundy”

4.1. Introduction

All known major interviewing and interrogation guidelines acknowledge and
endorse the use of rapport-building techniques to facilitate co-operation, and the
importance of rapport within the interviewing arena is regularly re-affirmed by
practitioners.' The recently developed Méndez Principles® also argue that there
is a need to move away from a culture of accusatory, coercive, manipulative and
confession-driven practices towards rapport-based interviewing. Importantly,
the Principles also include the application of legal and procedural safeguards
throughout the interview process, which reduces the risks of ill-treatment, pro-
duces more reliable information, and helps to ensure a lawful outcome of the
investigation or intelligence operation. Rapport-based, non-coercive methods
offer an effective suite of techniques that can be successfully applied by trained

Gavin E. Oxburgh, Ph.D., is a Professor of Police Science and Registered Forensic Psy-
chologist at Northumbria University, United Kingdom (‘UK”). Fiona Gabbert, Ph.D, is a
Professor of Applied Psychology at Goldsmiths University of London, UK. Lee Moffett,
Ph.D., is an Associate Lecturer at Northumbria University. Libby Ashurst, Ph.D., is a Regis-
tered Consultant Forensic Psychologist. Lauren Grundy is a Registered Forensic Psycholo-
gist; both are practitioners at Ashurst Associates Consultancy UK Ltd.

United Kingdom Home Office, Achieving Best Evidence in Criminal Proceedings: Guidance
on Interviewing Victims and Witnesses, and Using Special Measures, London, 2022; United
States Department of the Army, Human Intelligence Collector Operations, FM2-22.3, Wash-
ington, D.C., 2006 (https://www.legal-tools.org/doc/wbfiw1/); Ronald P. Fisher and R. Ed-
ward Geiselman, Memory-Enhancing Techniques for Investigative Interviewing: The Cogni-
tive Interview, Charles C. Thomas Publisher, Springfield, 1992; Michael E. Lamb et al., “A
Structured Forensic Interview Protocol Improves the Quality and Informativeness of Investi-
gative Interviews With Children: A Review of Research Using the NICHD Investigative In-
terview Protocol”, in Child Abuse & Neglect, 2007, vol. 31, nos. 11-12, pp. 1201-1231; Cen-
tral Planning and Training Unit, A Guide to Interviewing, Harrogate, 1992.

Anti-Torture Initiative, Association for the Prevention of Torture and the Norwegian Centre
for Human Rights, Principles on Effective Interviewing for Investigations and Information
Gathering, 2021 (‘Méndez Principles’ or ‘Principles’) (https://www.legal-tools.org/
doc/wbfiwl/).
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professionals to gather criminal and intelligence information from interviewees
— including criminal suspects, victims, witnesses and intelligence sources.

However, although the benefits amongst both practitioners and academics
are agreed, some uncertainty remains regarding: (i) how to define rapport; (ii)
how to establish (and maintain) rapport during an interview; and (iii) the bene-
fits of using rapport within the context of an interview. For example, many re-
searchers draw upon theoretical models of rapport which conceptualizes rapport
as having three components: (i) mutual attentiveness, (ii) positivity and (iii) co-
ordination; but little is understood as to how these different elements can be
introduced during investigative contexts. Ultimately, what constitutes sufficient
and appropriate rapport in one interpersonal context is different from sufficient
and appropriate rapport in another. Similar issues have been noted for the use of
empathy in the interview process. In particular, with many definitions high-
lighted in the literature from many different professional fields, there has been
much theoretical debate concerning the differences between ‘empathy’ and
‘sympathy’. As such, the current chapter will address each of these topic areas,
starting with a discussion around the definition of rapport, including considera-
tion of the importance and function of rapport within an investigative context.
It will then focus on the concepts of humanity and empathy, and the observed
limitations of each being used in practice, before introducing a more defined
outline of relationship-building and the concept of ‘attunement’. Throughout the
chapter, the relevant evidence-base will be outlined and discussed.

4.2. Rapport

The term ‘rapport’ can mean different things to different people, making it dif-
ficult to define.’* Furthermore, where definitions of rapport exist, they are often
vague and imprecise, leaving room for ambiguity in the ways in which they are
interpreted. Perhaps because of this, there are significant inconsistencies in the
ways in which researchers and practitioners describe how they build rapport.
For instance, there are several listed techniques for establishing rapport,* which
include beginning the conversation with a topic that is of interest to the inter-
viewee, appearing interested and sympathetic towards whatever the interviewee
has to say, keeping the discussion informal, displaying positive emotional re-
sponses without appearing suspicious, and, importantly, not moving onto the

Ariel Neuman and Daniel Salinas-Serrano, “Custodial Interrogations: What We Know, What
We Do, and What We Can Learn From Law Enforcement Experiences”, in United States
Department of Defense, National Defence Intelligence College, Educing Information
Interrogation: Science and Art Foundations for the Future, Washington, D.C., 2006, pp. 141-
233.

4 Robert F. Royal and Steven R. Schutt, The Gentle Art of Interviewing and Interrogation: A
Professional Manual and Guide, Prentice-Hall, Englewood Cliffs, 1976.
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actual interviewing phase until the interviewee appears friendly and co-opera-
tive. Other commentators advise the opposite approach though, emphasizing the
importance of maintaining a professional distance, appearing firm, and estab-
lishing authority by insisting that the interviewee addresses the interviewer us-
ing a title, such as mister, whilst the interviewer should address the interviewee
by their first name.> The absence of a clear understanding of what rapport means
when used in a professional setting is problematic. It leaves the term open to
interpretation and difficult to measure, which has significant implications for
how it is researched and practised.

Some researchers® draw upon a tripartite theoretical model which concep-
tualizes rapport as having three components: (i) mutual attentiveness, (ii) posi-
tivity and (iii) co-ordination. Mutual attentiveness can be described as focused
cohesive interaction, involvement and mutual interest. Positivity includes mu-
tual friendliness, caring and positive affect. Co-ordination can be characterized
by balance, fluency of interaction and shared understanding. Importantly, this
model has been developed in the context of naturally emerging rapport in a so-
cial context and relates to rapport that exists at the relationship level. Arguably,
then, it is limited in the extent to which it can inform how to build rapport in a
professional context, such as an interviewer attempting to build rapport with an
interviewee. There are some clear differences between social and professional
contexts. For example, social contexts feature the freedom to interact on an
equal footing with others who share similar interests and goals, and mutual rap-
port can develop naturally over time. In contrast, professional contexts are often
characterized by one individual purposefully attempting to develop rapport with
another, sometimes within a very short period of time. In addition, professional
contexts often feature imbalances of power or status, as well as differences in
desired outcomes from the interaction. There can also be differences in motiva-
tion to engage, where interviewees may lack motivation to co-operate or may
even deliberately resist developing rapport with the interviewer.

The fact that rapport serves a function within a particular interaction or
relationship perhaps explains the discrepancies amongst academic researchers
when attempting to define it.” Ultimately, what constitutes sufficient and appro-
priate rapport in one interpersonal context is different from sufficient and ap-
propriate rapport in another.® For example, the level of rapport required to en-
gender a sufficient sense of autonomy for a suspect or witness of crime to

United Kingdom Home Office, 2022, see supra note 1.

¢ Linda Tickle-Degnen and Robert Rosenthal, “The Nature of Rapport and Its Nonverbal Cor-
relates”, in Psychological Inquiry, 1990, vol. 1, no. 4, pp. 285-293.

Lamb et al., 2007, see supra note 1.

8 Ibid.
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provide an account of a criminal incident, may not be sufficient to engender the
additional sense of equality with other persons of interest. For example, a police
informant may require to recognize shared interests with their ‘handlers’.’ In-
deed, police informants need to feel sufficient autonomy not only to provide
information, but also to conduct tasking in order to gather target information and
may therefore require an almost peer sense of equality with their ‘handler’,'
something that is unlikely to be established within a traditional police or law
enforcement interview. Hence, behaviours that are suitable for establishing rap-
port in an interview may not be relevant or even practical within an informant—
handler interaction. It is, therefore, important to understand how practitioners
define rapport.

One piece of research!! specifically asked police informant handlers for
their definition, and three sub-themes emerged: (i) that rapport entails the iden-
tification of common ground and establishment of trust; (ii) that rapport involves
a reciprocal relationship; and (iii) that the relationship must be based on a pro-
fessional footing. This perhaps adds weight to one definition of rapport'? which
emphasizes a working relationship between the interviewer and informant based
on an understanding of motivation and welfare. According to these definitions
then, rapport, at least within the context of an informant—handler interaction, is
long-term and relational. Whether different levels of rapport require different
interpersonal skills at different stages of the relationship remains to be explored.

4.2.1. The Importance of Rapport

All known major interviewing and interrogation guidelines acknowledge and
endorse the use of rapport-building techniques to facilitate co-operation and the
importance of rapport within the interviewing arena is regularly re-affirmed by
practitioners. For example, when researchers asked federal-level interviewers in
the United States to report their perceived effectiveness of different interview
techniques,'® four of the top five reported techniques came from the rapport and

Daniel L. Shapiro, “Negotiation Theory and Practice: Exploring Ideas to Aid Information
Eduction”, in United States Department of Defense, National Defence Intelligence College,
2006, pp. 267284, see supra note 3.

Alex Hess and Menachem Amir, “The Program of Criminal Undercover Agents Sources in
the Drug Trade”, in Substance Use and Misuse, 2002, vol. 37, nos. 8—10, pp. 997-1034.
Royal and Schutt, 1976, see supra note 4.

Jordan Nunan et al., “The Impact of Rapport on Intelligence Yield: Police Source Handler
Telephone Interactions With Covert Human Intelligence Sources”, in Psychiatry, Psychology
and Law, 2020, vol. 29, no. 1, pp. 1-19.

13 Allison D. Redlich, Christopher E. Kelly and Jeaneé C. Miller, “The Who, What and Why of
Human Intelligence Gathering: Self-Reported Measures of Interrogation Methods”, in
Applied Cognitive Psychology, 2014, vol. 28, no. 6, pp. 817-828.
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relationship-building domain. When asked to consider alternative interview ob-
jectives, techniques associated to rapport and relationship-building were per-
ceived as more effective when gathering information or intelligence than in
other interview scenarios. Other researchers'* made a similar finding, with prac-
titioners reporting that rapport is a critical factor in the eventual success of an
intelligence interview. However, this research concluded that “[...] although in-
terrogators recognize and emphasize the value of rapport, there is less consensus
on how it might be defined, achieved, or identified”.'®

Surveys of police officers in the United Kingdom confirm the perceived
importance of rapport,'® with some researchers!’ interviewing a sample of prac-
titioners (24 informant handlers in England and Wales) who engaged in counter-
terrorism investigations. They asked a series of eight directed questions relating
to rapport, and found that rapport was perceived as an important component in
the gathering of information. Following their survey, the researchers identified
several themes. Firstly, participants reported that rapport was essential for ob-
taining information over the entirety of an informant—handler relationship which
is generally lengthier than that formed between investigators in other crime-re-
lated interviews. Secondly, they found that rapport is a specific concept within
the context of an informant—handler meeting and should, therefore, be specifi-
cally defined within that context. When asked about the ability to train rapport-
building techniques, the majority of respondents seemed to imply that there may
be varying levels of innate ability, linked to interpersonal skills, but that this
could be enhanced through training.

4.2.2. The Function of Rapport

In a systematic review of research'® examining the use of rapport within an in-
formation-gathering context, the verbal, non-verbal or para-verbal behaviours
that had been associated with building and measuring rapport across studies
were identified and reported. The underlying intention, or function, of these rap-
port behaviours was then considered. The researchers were able to meaningfully
group the rapport behaviours according to one of three core functions, each of
which has been used to support the development of rapport: (i) personalizing the

Melissa B. Russano, Fadia M. Narchet and Steven M. Kleinman, “Analysts, Interpreters, and
Intelligence Interrogations: Perceptions and Insights”, in Applied Cognitive Psychology, 2014,
vol. 28, no. 6, pp. 829-846.

15 Cf. ibid., p. 851.

16" Jane Birkett and Graham Pike, Exploring Rapport and Communication Methods Between
Covert Human Intelligence Sources (CHIS) and CHIS Handlers Throughout a CHIS Lifecycle,
National Crime Agency, London, 2017.

Royal and Schutt, 1976, see supra note 4.

Lamb et al., 2007, see supra note 1.
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interview, (ii) presenting an approachable demeanor, and (iii) paying attention.
Different behaviours can be used to achieve the same outcome. For example,
engaging in active listening, including use of empathy, and using non-verbal
behaviours such as appropriate use of eye-contact and head-nodding, can all be
used to demonstrate that the interviewer is paying attention to the interviewee.
In short, different behaviours can be used to build rapport, and it is useful (es-
pecially for practitioners) to consider not only which behaviours can be used but
also what their function is and why they are effective.

Many interview models in use (for example, the PEACE model of inter-
viewing used in England and Wales)' appear to adopt a rather goal-oriented in-
terpretation of rapport as opposed to the continuous use of rapport throughout
an interview. For example, within the engage and explain phase of the PEACE
model, rapport is conceived as a means of ensuring that the procedure of the
interview is adhered to by outlining objectives and expectations at the outset.?’
However, researchers have found that interviewers following the PEACE model
have been able to utilize rapport throughout the majority of an interview to im-
prove information yield. For example, researchers?! developed a scientific tool
(Observing Rapport-Based Interpersonal Techniques (‘ORBIT’) )?? for measur-
ing rapport which they used to examine a series of interviews with high-level
suspects of crime. The developers of ORBIT note that prior research has gener-
ated ‘task lists’ to be incorporated in interviews, but that these tasks are often
either poorly defined or overly specific; consequently, the concept of rapport is
also poorly defined. They noted that there are parallels between a police inter-
view and the Motivational Interview (‘MI”), which is a technique utilized in
clinical psychology to motivate behavioural change, and, as with a police inter-
view, the interviewer seeks to establish an “[...] empathic, respectful, and non-
judgmental atmosphere”? with the interviewer adopting a flexible, but goal-ori-
ented approach. However, the MI does not propose a list of strategies or tactics
to be adhered to, but emphasizes the ‘spirit’ of the approach, focusing on creat-
ing an atmosphere of collaboration over confrontation, and maintaining the

See Chapter 12 of this book for more details.

College of Policing, “Investigative Interviewing”, 26 October 2022 (available on the College
of Policing’s web site).

Laurence Alison et al., “The Efficacy of Rapport-Based Techniques for Minimizing Counter-
Interrogation Tactics Amongst a Field Sample of Terrorists”, in Psychology, Public Policy,
and Law, 2014, vol. 20, no. 4, pp. 421-430. For a full review, see Fiona Gabbert et al., “Ex-
ploring the Use of Rapport in Professional Information-Gathering Contexts by Systematically
Mapping the Evidence Base”, in Applied Cognitive Psychology, 2021, vol. 35, no. 2, pp. 329—
341.

See Chapter 15 of this book for more details.

Anti-Torture Initiative, 2021, p. 412, see supra note 2.
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interviewee’s autonomy rather than imposing the interviewer’s authority. It is,
however, noted?* that police or law enforcement interviewers are advised to fol-
low a similar approach by using open (or appropriate) questions, being non-
judgmental, being empathic (see later in this chapter), goal-directed and re-
sponding flexibly to the interviewee’s responses through active listening.

Researchers? also note that “[...] rapport building is unlikely to be ap-
propriate or productive for every phase of the suspect interview”, and so turn to
the Interpersonal Behaviour Circle (‘IBC’) as a means of measuring the overall
essence of an interaction. According to the IBC model,?® personality is not fixed
or isolated, but should be considered within the context of how people interact
with each other. Alison ef al., therefore, sought to combine the ethos of MI and
IBC theory to build a model that could measure and analyse rapport throughout
the course of a police or law enforcement interview.?” The result is that the OR-
BIT model is designed to examine rapport at a macro-level, taking a holistic
approach to look at the overall style and atmosphere of the interview, rather than
relying on the presence or absence of a prescriptive list of techniques presumed
to enhance rapport. Their findings indicated that interviewers employed rapport
building and positive interpersonal behaviour throughout the interview process,
and that an adaptive interpersonal technique resulted in more information being
disclosed by the suspect.

However, the ORBIT model has been criticized?® as being difficult to ap-
ply and, having been taken directly from the counselling literature, lacks speci-
ficity within the context of a police or law enforcement interview. Consequently,
the model proposed by Tickle-Degnen and Rosenthal (1990)* was used by other
researchers® in the only known study (to date) which measures the impact of
rapport on intelligence yield specifically in informant-handler interviews. Re-
sults confirm findings from traditional police or law enforcement interviews,
namely, that an increase in rapport-consistent behaviours produce greater infor-
mation or intelligence yield.’! Whilst the relational function of rapport is, with-
out doubt, recognized, researchers have so far been limited to proposing

2 Cf. ibid.

% Cf. ibid., p. 413.

26 First proposed by Leary and Coffey in 1954 (Anti-Torture Initiative, 2021, see supra note 2).
27 Laurence Alison et al., 2014, see supra note 21.

28 Kimberly Collins and Nikki Carthy, “No Rapport, No Comment: The Relationship Between
Rapport and Communication During Investigative Interviews With Suspects”, in Journal of’
Investigative Psychology and Offender Profiling, 2019, vol. 16, no. 1, pp. 18-31.
Tickle-Degnen and Rosenthal, 1990, see supra note 6.

Lamb et al., 2007, see supra note 1.

College of Policing, 2022, see supra note 20; Lamb et al., 2007, see supra note 1.
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methods of building relational rapport based upon theories taken from other re-
search areas, such as negotiation theory3? and sales and marketing.33 Again,
there is some support from practitioner surveys* that some police officers (for
example, informant handlers) do use persuasive techniques taken from sales®
as a means of establishing collaborative rapport.

Overall then, rapport has been shown to increase information and intelli-
gence yield in traditional police or law enforcement interviews*® and there is
also tentative support for this in a handler—informant context as well.3” However,
there is acknowledgment that rapport may serve a more relational function
within an informant scenario, and there is anecdotal evidence from practitioner
surveys that this is the case.® Consequently, rather than simply serving to facil-
itate specific crime interview objectives (that is, information-gathering), rapport
may play a broader role within a handler—informant interaction to establish and
maintain an ongoing, collaborative relationship. As outlined in the introduction
of this chapter, what constitutes sufficient and appropriate rapport in one inter-
personal context is different from sufficient and appropriate rapport in another.

4.3. Humanity and Empathy in Interviews

The concept of empathy has been written about and discussed by academics for
many decades, most commonly within other contexts (for example, clinical and
counselling psychology).?® However, when it comes to defining empathy, as

32 Shapiro, 2006, see supra note 9.

Randy Borum, “Approaching Truth: Behavioural Science Lessons on Educing Information
From Human Sources”, in United States Department of Defense, National Defence
Intelligence College, 2006, pp. 1743, see supra note 3.

Royal and Schutt, 1976, see supra note 4.

Robert B. Cialdini, “Harnessing the Science of Persuasion”, The Harvard Business Review,
October 2001, pp. 72-80; Robert B. Cialdini, Influence: Science and Practice, 5th ed.,
Pearson Education Inc., Boston, 2009.

36 Lamb et al., 2007, see supra note 1; Anti-Torture Initiative, 2021, see supra note 2.

37 College of Policing, 2022, see supra note 20.

38 Royal and Schutt, 1976, see supra note 4; Redlich, Kelly and Miller, 2014, see supra note 13.
3 Godfrey T. Barrett-Lennard, “The Empathy Cycle: Refinement of a Nuclear Concept”, in
Journal of Counselling Psychology, 1981, vol. 28, no. 2, pp. 91-100; Simon Baron-Cohen,
Zero Degrees of Empathy: A New Theory of Human Cruelty, Allen Lane Publishing, 2011;
David F. Barone et al., “Increasing Empathic Accuracy Through Practice and Feedback in a
Clinical Interviewing Course”, in Journal of Social and Clinical Psychology, 2005, vol. 24,
no. 2, pp. 156-171; Gerald A. Gladstein, “Understanding Empathy: Integrating Counselling,
Developmental and Social Psychology Perspectives”, in Journal of Counselling Psychology,
1983, vol. 30, no. 4, pp. 467-482; Mark H. Davis, “Measuring Individual Differences in Em-
pathy: Evidence for a Multi-Dimensional Approach”, in Journal of Personality and Social
Psychology, 1983, vol. 44, no. 1, pp. 113-126; Gavin E. Oxburgh and James Ost, “The Use
and Efficacy of Empathy in Police Interviews With Suspects of Sexual Offences”, in Special
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with rapport, there is much disagreement and confusion.*’ In particular, with
many definitions highlighted, there has been much theoretical debate concern-
ing the differences between empathy and sympathy*' and why it is that some
individuals can be moved to empathy from sympathy or vice versa.*

Indeed, in some theoretical models,* the two concepts are sometimes
blurred and, occasionally, empathy is equated with sympathy.* Furthermore,
there is disagreement about the individual terms. For example, some researchers
regard empathy as ‘perspective-taking’,* whereas others prefer the term ‘role-
taking’.*¢ Others argue that in order to demonstrate empathy, one self-aware per-
son must be able to understand, un-judgementally, the subjective positive and
negative experiences of another person.*’ Thus, in showing empathy, you are
‘reaching out’ to the other person — understanding their plight without neces-
sarily putting yourself in their position. Sympathy, on the other hand, relates to
the heightened awareness of another person’s plight which needs to be alleviated.
Thus, in showing sympathy, you are substituting others for yourself — imagining
what it would be like if you ‘were’ that other person.*® Others argue that, “It is
perfectly acceptable to feel sympathy, but it is important not to allow sympathy
to take charge”; the risk is of over-identifying with the individual and that “[...]
empathy is a professional requirement”.* However, we would question whether
this is possible in police contexts without further specialist training, particularly
because showing (and understanding) empathy is a very effortful process by all

Edition of the Journal of Investigative Psychology and Offender Profiling, 2011, vol. 8, no. 2,

pp. 178—188; Stephanie D. Preston and Frans B.M. de Waal, “Empathy: Its Ultimate and Prox-

imate Bases”, in The Behavioral and Brain Sciences, 2002, vol. 25, no. 1, pp. 1-72.

Nancy Eisenberg and Randy Lennon, “Sex Differences in Empathy and Related Capacities”,

in Psychological Bulletin, 1983, vol. 13, no. 1, pp. 100-131.

Gavin E. Oxburgh, “Developing a More Effective Framework for the Investigative Interview-

ing of Suspected Sex Offenders”, unpublished Ph.D. thesis, University of Portsmouth, 2011;

Lauren Wispé, “The Distinction Between Sympathy and Empathy: To Call Forth a Concept,

a Word Is Needed”, in Journal of Personality and Social Psychology, 1986, vol. 50, no. 2, pp.

314-321.

Davis, 1983, see supra note 39; Preston and de Waal, 2002, see supra note 39.

S. Olinick, “A Critique of Empathy and Sympathy”, in Joseph Lichtenberg, Melvin Borstein

and Donald Silver (eds.), Empathy, Erlbaum, Hillsdale, 1984, pp. 137-166.

Susanne K. Langer, Mind: An Essay on Human Feeling, Johns Hopkins University Press,

Baltimore, 1972.

Bill Underwood and Bert Moore, “Perspective-Taking and Altruism”, in Psychological Bul-

letin, 1982, vol. 91, no. 1, pp. 143-173.

4 George H. Mead, Mind, Self and Society, University of Chicago Press, 1934.

47 Preston and de Waal, 2002, see supra note 39.

8 Ibid.

4 Eric Shepherd, Investigative Interviewing: The Conversation Management Approach, Oxford
University Press, 2007, p. 93.
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concerned. Without such training, can interviewers truly be expected to under-
stand the full meaning of empathy and how to identify and ‘communicate’ em-
pathy effectively during their interviews? To highlight the use of empathy in
professional interviews, this chapter now focuses on research that has attempted
to highlight its efficacy.

4.4. Understanding Empathy and Humanity

In a now very well-cited study, researchers> highlighted the use of a ‘humane’
interviewing style. That particular research aimed to explore the relationship be-
tween the behaviour of police interviewers’ and whether suspects (of murder
and sexual offences) chose to admit or deny the crimes they were being inter-
viewed for. Following analyses, they categorized the interviewing styles as ei-
ther hiumane or dominant, with the former, characterized by police officers who
were reported as being more empathic, co-operative and personal towards the
suspect, providing more overall admissions than the dominant approach. Later
Australian research® found similar results, with offenders in these studies re-
porting that they would more likely confess or increase the likelihood of con-
fessing to a crime they had committed if the interviewing officers were ethical
in their approach and showed empathy and humanity towards them.

To establish what police officers understood by the concepts of a good
quality interview, a study was undertaken®? using Conceptual Analysis (‘CA”).3
Although CA revealed 30 different occurrences of phrases and words overall,
the results found seven main recurring phrases and words that respondents used
to define a ‘good quality’ interview, with both empathy and rapport being high
on the list (second and fourth, respectively), the highest being open questioning.
Additional research® was then undertaken to establish what police officers

50 Ulf Holmberg and Sven-Ake Christianson, “Murderers’ and Sexual Offenders’ Experiences

of Police Interviews and Their Inclination to Admit or Deny Crimes”, in Behavioral Sciences
& The Law, 2002, vol. 20, nos. 1-2, pp. 31-45.
31 Mark Kebbell, Emily J. Hurren and Paul Mazerolle, “Sex Offenders’ Perceptions of How They
Were Interviewed”, in Canadian Journal of Police and Security Services, 2006, vol. 4, pp.
67-75; Mark Kebbell, Laurence Alison, Emily Hurren and Paul Mazerolle, “How Do Sex
Offenders Think the Police Should Interview to Elicit Confessions From Sex Offenders?”, in
Psychology, Crime & Law, 2010, vol. 16, no. 7, pp. 567-584.
Oxburgh and Ost, 2011, see supra note 39.
A concept is chosen for examination (in this case, definitions of ‘quality’ interviews), and the
analysis involves quantifying and tallying the occurrence of terms or words used within a text
or texts; Richard W. Budd, Lewis Donohew and Robert K. Thorp, Content Analysis of Com-
munications, Macmillan Company, New York, 1967.
Gavin E. Oxburgh, James Ost, Paul Morris and Julie Cherryman, “The Impact of Question
Type and Empathy on Police Interviews With Suspects of Homicide, Filicide and Child Sexual
Abuse”, in Psychiatry, Psychology and Law, 2014, vol. 21, no. 6, pp. 904-917.
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believed to be the difference between empathy and sympathy. Unfortunately,
many respondents were not able to provide a coherent distinction between the
two terms. This is typified by one respondent who stated, “There is no room for
empathy — it may form part of the rapport strategy, but my professionalism and
experience would prevail” (participant 38).

This would tend to suggest that to show empathy would be unprofessional
in some way. However, it is equally likely that this specific participant did not
fully understand the meaning of empathy as a concept in professional interview-
ing. Indeed, a more recent study,’ whose respondents were a group of police
interviewers from seven European countries, claimed to use empathy in their
interviews with suspects but varied greatly on the definitions provided.

Researchers® also wanted to establish the presence of empathy in actual
police interviews of suspects of homicide, filicide (a person who kills their own
child) and child sexual abuse. However, only 20 of the 59 interviews analysed
contained any kind of meaningful, positive empathic exchange between the in-
terviewer and interviewee. Similar results were also found®” in the analyses of
police interviews with suspects of child rape and found that the use of empathy
in interviews was generally very low indeed. The latter research used a bespoke
model they developed to establish the use of empathy in police interviews — this
is outlined in Figure 1 below.

Empathic opportunity
continuer

Empathic Suspect feels more
opportunity able to disclose

Interview ——»

-
Empathic opportunity
terminator
If similar terminators continue,
suspect may not feel supported

'

Figure 1: Model for measuring emphatic responses in police interviews.

35 Bianca Baker-Eck, Ray Bull and Dave Walsh, “Investigative Empathy: A Strength Scale of

Empathy Based on European Police Perspectives”, in Psychiatry, Psychology and Law, 2020,
vol. 27, no. 3, pp. 412-427.

See supra note 54.

Gavin E. Oxburgh, James Ost and Julie Cherryman, “Police Interviews With Suspected Child
Sex Offenders: Does Use of Empathy and Question Type Influence the Amount of Investiga-
tion Relevant Information Obtained?”, in Psychology, Crime & Law, 2012, vol. 18, nos. 34,
pp. 259-273.
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The model above is based on the theoretical principles of the ‘empathy
cycle’®® and focuses on three key variables (empathic opportunities, empathic
continuers and empathic terminators). A fourth variable was added which the
authors referred to as spontaneous empathy (where an interviewer could spon-
taneously make remarks of an empathic nature (for example, ‘I know this must
be really difficult for you, however...”)).

In a 2016 study,” researchers wanted to establish the types of empathic
behaviour police interviewers displayed in an investigative context and whether
the gender of the interviewer impacted on the types of verbal empathy shown.
Following analyses using Grounded Theory,* four distinct types of empathy
emerged: (i) spontaneous comfort (offer of refreshments or comfort breaks, et
cetera, that was offered directly by the interviewer with no preceding statement
or description); (ii) continuer comfort (same verbal offerings as (i) but occurred
in response to empathic opportunities concerning difficulties the interviewee
was experiencing); (iii) spontaneous understanding (where the interviewer
spontaneously offered some understanding of the interviewee’s situation with
no preceding statement); and (iv) continuer understanding (where the inter-
viewer responded to understanding difficulties the interviewee might be having).
Statistical analyses found that spontaneous comfort occurred significantly more
than all other types of empathy and that females displayed significantly more
empathic behaviour overall, but specifically more spontaneous empathy than
men. Interestingly, female interviewers were ‘offered’ more empathic opportu-
nities than their male counterparts.

Of course, empathy is not just about counting the number of times differ-
ent forms of empathy are used (or counting the number of empathic opportuni-
ties, continuers and/or terminators plus spontaneous empathy within inter-
views), as can be seen above, it is a far more complex psychological construct.
According to the psycho-medical literature, there is no doubt that empathy and
humanity can be an effective tool; however, practitioners can only develop the
skill if properly trained on the processes involved® and if they also understand
what the term means. Unfortunately, there appears to be no clear understanding
of the true meaning and use of the term ‘empathy’ by police officers®? and

38 Barrett-Lennard, 1981, see supra note 39.

% Coral J. Dando and Gavin E. Oxburgh, “Empathy in the Field: Towards a Taxonomy of Em-
pathic Communication in Information-Gathering Interviews With Suspected Sex Offenders”,
in European Journal of Psychology Applied to Legal Context, 2016, vol. 8, no. 1, pp. 27-33.
Grounded Theory is a research method concerned with the generation of theory which is
‘grounded’ in the data that has been systematically collected. It is used to analyse things such
as social relationships and behaviours of groups.

61 Royal and Schutt, 1976, see supra note 4; Redlich, Kelly and Miller, 2014, see supra note 13.
62 See also Chapter 18 of this book.
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despite the apparent benefits of being empathic, perhaps we should consider re-
thinking how we train interviewers in conducting humane interviews using a
more detailed concept of relationship-building. This is what we turn to in the
next sections.

4.5. From ‘Empathy’ to ‘Attunement’?

As highlighted above, there is no doubt that the meaning and use of empathy
has been shown to be problematic for many police officers for various reasons.
These include: (i) the lack of operational definitions of the construct; (ii) the
failure to identify empathy in either the subjective or objective frames of refer-
ence (described below); (iii) the possibility that some interviewers believe being
empathic is an effortful process, yet with the expectation that it should be uti-
lized throughout the interview process; and (iv) that limited training in the utili-
zation on the understanding and use of the term often means the levels of empa-
thy shown vary considerably depending on interviewers’ innate ability and in-
terpersonal skills. Collectively, this appears to have led to interviewers having
inconsistent understanding and utilization of the construct of empathy and, for
some officers, an inability to differentiate between empathy and sympathy.
Therefore, a common consensus of technical and professional definite language,
which is a characteristic of other professions (for example, counselling and clin-
ical psychology), is required for the field of professional interviewers (police,
law enforcement, military, security and intelligence) to progress.

4.5.1. Objectivity and Subjectivity

In the preceding sections of this chapter, we allude to the fact that objectivity
and subjectivity can impact and affect rapport-building and the utilization of
empathy by interviewers. To be explicit, the subjective frame of reference com-
prises individual police practitioners’ values, beliefs and sentiments — in other
words, frames of reference and patterns of emotions.®* However, the objective
frames of reference are external to the police practitioner and consist of exam-
ples such as codes of practice, policies, criminal legislation and procedures.
With this distinction in mind, research® makes clear that human service practi-
tioners (that is, professional interviewers) should rely most heavily on their ob-
jective referents, and that a choice of constructs for a common professional lan-
guage should be taken from the objective frame of reference.

6 Libby Ashurst, “Emotional Intelligence and the Practitioner Working With Sexually Harmful

Behaviour”, in Martin C. Calder, Contemporary Practice With Young People Who Sexually
Abuse: Evidence-Based Developments, Russell House Publishing, Lyme Regis, 2011, pp.
102-118.

64 Ibid.
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Previously, we defined empathy which, in reality, places it into the sub-
jective framework of both the interviewer and the interviewee. Using an earlier
exemplar orientates the reader that an example of an interviewer being empathic
is ‘I know this must be really difficult for you, however...’. But, in this example,
‘I know’ is very much a subjective assumption made by the interviewer with no
objective external referent. The use of subjective frames of reference can often
create a barrier with the interviewee if this subjective assumption is, in fact,
wrong regarding their internal state. This makes clear that interviewers need to
operate using an objective framework to promote being consciously competent
(described below).

4.5.2. Professional Relationships

Interviewers, by the very nature of their roles and responsibilities, do not usually
have long-term relationships with the individuals they communicate with — this
is especially so in police and law enforcement interviews. Instead, their relation-
ships are transient in nature and they have task-orientated professional interac-
tions most commonly linked to the criminal justice system (‘CJS’). Nevertheless,
it is important for interviewers to be considered as professional and trustworthy
and they need to be seen as authentic in their role. Authenticity requires a high
level of technical and professional competence and an accurate appraisal of that
competence.® Interviewers (or in this case, police practitioners) who are authen-
tic will understand and accept their position fully (including the roles to be
served) and, as such, will act consistently to achieve organizational and posi-
tional goals (objective) and not act in ways that are self-serving (subjective). An
example of this, for professional interviewers, is that the interviewee must see
the interviewer as a person of integrity, trustworthy, able to apply and understand
criminal law and procedural safeguards, and sufficiently skilful to carry out the
interview with confidence. The recognition of the term ‘competence’ has been
termed®® as being consciously competent. Relying more on an objective referent
and being authentic in role affords the opportunity to move the field towards the
use of ‘attunement’ as opposed to ‘empathy’ as it promotes growth in profes-
sional competence.

4.6. What Is Attunement?

Attunement can be described as the reactiveness we have to another person. It
is the process by which we form relationships. It is a multi-faceted concept

8 Andrew W. Halpin (ed.), Administrative Theory in Education, Macmillan, London, 1967.

6 Abraham H. Maslow, “A Theory of Human Motivation”, in Psychological Review, 1943, vol.
50, no. 4, pp. 370-396.
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which some authors®’ suggest includes different components: (i) affective, (ii)
cognitive, (iii) developmental and (iv) rhythmic. In terms of professional inter-
views (including police, law enforcement, military, security and intelligence),
attunement can be described as how:

e reactive a police practitioner is to the interviewee’s emotional needs and
moods (affective attunement);

o the police practitioner attempts to understand the interviewee’s perspec-
tive, thinking and meanings (cognitive attunement);

e the police practitioner adapts to the developmental needs of the inter-
viewee (developmental attunement); and

e responsive they are to the interviewee’s rhythmic patterns and habitual
way of being, such as slow processing speed or regression (rhythmic at-
tunement).

Affective attunement relies on conscious competence® because it re-
quires a practitioner to correctly acknowledge the internal and emotional state
of others, without taking them on. For example, rather than reacting when an
interviewee turns the question posed by the interviewer, such as, ‘Do you think
I am capable of rape?’, the interviewer could respond objectively with, ‘Capable
of rape, tell me about that’. This conscious competence and cognitive and emo-
tional attunement can inform practice to enhance rapport and support infor-
mation-gathering as it reveals when to remain silent, when to ask questions,
what those questions should be and how to ask them. Attuning to an individual
removes all subjective assumptions and projection of one’s own perspectives
and has been found to increase engagement and rapport-building in interviews.%
This is more likely to result in a “feeling of a shared affect state without imitating
the exact behavioural expression of the inner state”.”” An example of this in vic-
tim interviews is when a child cries and says, ‘I knew I shouldn’t have gone with
him, I knew it was risky’, and the interviewer does not confirm what was said,
so as not to induce shame or guilt, but instead responds with the open question
of, “Tell me how you came to know it was risky’.

7 Richard G. Erskine, Janet P. Moursund and Rebecca L. Trautmann, Beyond Empathy: A Ther-
apy of Contact in Relationships, Taylor & Francis, London, 1999.

Ashurst, 2011, see supra note 63.

Libby Ashurst, “Developing and Testing a General Training Model for Improving Profes-
sional Practice of Case Managers: Using Practitioners Working With Young People Display-
ing Sexually Harmful Behaviour for an Exemplar”, unpublished Ph.D. thesis, Queen’s Uni-
versity, 2012.

70" Daniel N. Stern, The Interpersonal World of the Infant, Basic Books, New York, 1985, p. 142.
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4.6.1. Training in Attunement

One of the main tasks to help improve interviewer performance would be to
identify a continuous improvement model of training capable of promoting the
conscious competence of interviewers. A mastery model of learning would
achieve this, as it is a skills-based model with clearly identified intended learn-
ing with a focus of learning to mastery. Ashurst”" developed a mastery model for
improving professional practice that was validated by a team of international
experts and, to date, has been tested across environments in which frontline
practitioners interact with both suspects and vulnerable victims of crime. The
Ashurst Mastery Model (‘AMM?”) transfers knowledge into practice through a
‘plan-do-review’ cycle which means that, with regards to an interview, it would
take the skills developed during simulations within the training into practice,
and then reviews of real-life interviews would take place with the trainer until
the skill is fully mastered. One of the modules in this training deals with com-
munication, in particular, interviewing for information in an objective and au-
thentic manner and the application of attunement. Practitioners who have been
trained in these skills, and their application to practice, have found increased
engagement with those being interviewed, that they are able to develop rapport
more quickly and effectively, and that the amount of quality and relevant infor-
mation gained is increased.”” Example feedback of the benefits for practitioners
who have been trained in the AMM and utilized it to remain objective and to
attune to the emotions, cognitions, development and rhythmic patterns of the
interviewee are provided in Table 1.

Example 1: I had a difficult case that I had not been able to get engaged in authentic discussion.
I had been using direct questions about what, how, why, when, ef cefera, of his behaviour, but
I could not get responses. In this session, I began with a brief warm-up talk with him and then
when I spotted a good entry, I shifted to the tell-me-about questioning strategy. When I used
that, it seemed to give him more space and he told me all about what happened and all the
details for the whole day when the sexual behaviour occurred. I realized that changing from
what happened and then what happened next was not working. This strategy really worked
well with this client who had been in denial.

Example 2: I thought I was using the questioning method that she was teaching us, but it never
worked for me. I realize that I was using something completely different. I was saying, ‘Can
you tell me about’ rather than, ‘Tell me about’. I realize now that my clients were making a
semantic distinction. They interpreted my, ‘Can you tell me’ as an invitation which they could
accept or reject. Most of them did not respond when I used that form of the question, but all
do when I use the ‘Tell me about’ form.

Table 1: Example feedback from practitioners.

71 Ashurst, 2012, see supra note 69.

2 Jbid.
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Should attunement be adopted, some of the skills and competences lead-
ing to attunement can be taken from the field of emotional intelligence outlined
in Table 2.7

These four illustrative skills leading to competency in attunement are:

Self-awareness:

recognizing your own emotions;

recognizing how your own emotions affect language and behaviour;
recognizing your own skills, strengths and weaknesses;

recognizing your own values and value systems, and their foundations;
having confidence in self.

Self-regulation:

maintaining control over impulses and distressful emotions;

adapting reactions and responses to those of others and to changing situations;
acting and relating consistently and authentically;

managing multiple tasks and interruptions;

recognizing one’s own mistakes and confronting the mistakes of others;

working effectively and efficiently within a schedule serving both self and others;
accepting accountability for one’s own goals and task responsibilities.

Social awareness:

. appraising the emotions of others accurately;

. responding consistently with the emotional characteristics of others;

. finding and recognizing strengths of others;

. making appropriate and effective challenges to biases and intolerance of others;
. seeking and finding ways to encourage satisfaction for others.

Social skills and management of relationships:

listening for the intentions of others;

building bonds with interviewees and colleagues;
working collaboratively with colleagues;

modelling changes expected of others;

adapting language and relationships to situations;

. dealing with situations and relationships objectively.

Table 2: Illustrative skills leading to competency in attunement.

4.7. Conclusion

There is increasing evidence that using rapport and empathy during information-
gathering processes (for example, police interviewing) increases information
yield from interviewees. However, we also know that there is much confusion

73 Daniel Goleman, Social Intelligence, Bantam Books, New York, 2006.
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over the terms ‘rapport” and ‘empathy’.* Focusing on the latter and its applica-
tion to information-gathering practice, it appears timely for professional inter-
viewers to consider a move towards attunement. This is because attunement is a
construct of skills that demand objective practice and authenticity by practition-
ers. Therefore, such a move towards this concept may be in the best interests of
the field. If attunement is adopted, other benefits include relying on a skill-base
which can be taught to practitioners and requires conscious competence to mas-
ter. To achieve this, the AMM could be adopted as it includes an interview mod-
ule within which the skills of attunement are taught.

74 Davis, 1983, see supra note 39.
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Forget the ‘Fever Dreams’
of Interrogational Torture:
Science, Ethics and Policy

Serve Effective and Humane Interviewing

Shane O’Mara”

5.1. Introduction

Torture is pointless, useless and degrading for all involved — there are better
ways to gather information from other human beings. Discussions and policies
regarding prisoner and detainee interrogation need to be refocused as a behav-
ioural and brain-sciences problem and not simply treated as a legal, ethical or
philosophical one. The contemporary behavioural and brain sciences should
have a central operational and structural role in policing and intelligence agen-
cies. Here, I first consider the use of interrogational torture — the type of torture
we see depicted most frequently in movies and television — to force the unwill-
ing to reveal what they know. Historically, torture, as I and others argue else-
where, has never been principally for the forced extraction of information from
those who are unwilling to speak. The impulse to resort to interrogation torture
is, I argue, one founded on a profound lack of knowledge regarding human cog-
nitive and brain function, entirely bereft of an understanding of how to probe
memory and disregards long-standing knowledge on how to engage the willing
and unwilling in conversation. There is another and better path to effective in-
formation-gathering, one which brings science, ethics and policy in line with
each other, which I discuss here.

The actual historical uses of torture — what it works best for — are rarely
shown in movies and television. Torture is probably the best technique there is
for forcing a confession from someone, for forcing someone to abjure their be-
liefs or for spreading fear and terror in a population. It is a wonderful technique
for the dark imagination: the visiting of righteous vengeance and medieval pun-
ishment on ‘evil-doers’ and other out-groups. This latter use of torture was, of
course, widespread in Europe until the late 1700s or so — the phrase ‘mortifica-
tion of the flesh” has real meaning as a punishment in law in the various medieval
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states of Europe. It gives us the latter-day expression ‘getting medieval’, mean-
ing to torture someone terribly.

As a veridical information-collection and information-gathering tool, tor-
ture is probably the worst technique available to an interviewer. The legal sys-
tems of the world are polluted with cases where confessions extracted under
duress have been used to secure convictions — which are, of course, unsafe and
unsatisfactory. And to make matters worse, the victims do not secure justice ei-
ther, as the truly guilty get off scot-free (for recent examples, the cases of the
‘Birmingham Six’ and ‘Guildford Four’ are especially instructive, as they were
convicted and sent to prison for bombings that killed and maimed many people
on the basis of coerced confessions; they were later exonerated).! An honest ap-
praisal of the evidence on interrogational torture will emphasize what the late
Senator John McCain (who was tortured in Vietnam for five years) said: “I know
from personal experience that the abu