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PREFACE 
In tandem with the rise of international criminal justice since the early 
1990s, we have seen a significant increase in international fact-finding 
outside criminal justice. Whereas many articles, books and blogs have 
been written on the international criminal jurisdictions, the discussion on 
other fact-finding mechanisms is only now beginning to attract the same 
level of attention. This anthology is therefore very welcome, not only for 
being timely, but more importantly for the creative way it frames the topic 
as “Quality Control in Fact-Finding” and the rich content this entails. 

In criminal justice, the consequences of poor quality control may be 
an acquittal or an erroneous conviction. The former challenges victims. 
The latter can challenge the very legitimacy of a court. Weak quality con-
trol in criminal justice is therefore very visible and potentially dramatic.  

But quality control is not less serious in fact-finding outside crimi-
nal justice, be it within the United Nations human rights system, interna-
tional commissions of inquiry, national truth and reconciliation commis-
sions, or by non-governmental organisations. Poor quality in their fact-
finding directly affects the legitimate expectations of victims. And 
whereas international criminal justice is based on the principle of individ-
ual criminal responsibility, the international and regional human rights 
systems are centred on the principle of state responsibility. Although state 
responsibility does not point to individual perpetrators, but to the failures 
of more anonymous states, it is not less real or important than individual 
criminal responsibility. Rather, the two principles complement each other, 
as two pillars of the broader international system of reaction against seri-
ous violations of international law. Inadequate quality control in fact-
finding can therefore impede the corrective role which state responsibility 
can play.  

Quality control is in other words a common challenge in both 
criminal justice for core international crimes and other forms of fact-
finding. I know this from my own professional experience in both areas of 
work. Criminal justice and fact-finding should therefore learn from each 
other. Neither can afford to become complacent and stop asking how the 
work on facts could be further improved. The process of migration of ex-
perienced professionals between the two areas should continue wherever 
useful. Non-criminal justice fact-finders should be willing to learn from 
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international criminal justice to enhance quality in some work processes, 
even if their horizon is possible state responsibility rather than a criminal 
trial. And those of us who work in international criminal justice should be 
open to what other fact-finders have to offer. Mutual openness and respect 
is called for.  

This book can assist us in these processes by laying out a common 
ground for reflection and discussion around technical and neutral terms 
such as quality control and professionalisation. These terms do not offend 
anyone and they capture a challenge facing all who serve in criminal jus-
tice or other forms of fact-finding. The book makes substantial contribu-
tions to the consideration of how fact-finding can be improved. I welcome 
the innovative conceptualisation of its topic, the composition of an im-
pressive and diverse group of authors, and their texts. This is a compre-
hensive and useful book for which the Torkel Opsahl Academic EPub-
lisher and the editor should be commended.  

Serge Brammertz 
Chief Prosecutor  

International Criminal Tribunal for the Former Yugoslavia



 iii 

FOREWORD BY THE EDITOR 
The idea to prepare this book was conceived in 1993 when I worked at the 
Palais des Nations in Geneva as a Legal Adviser to the Commission of 
Experts for the Former Yugoslavia, a fact-finding mechanism established 
pursuant to United Nations Security Council resolution 780 (1992) on 6 
October 1992. While the late Professor Torkel Opsahl was one of the five 
distinguished members of the Commission, I was a young international 
lawyer seconded by the Norwegian Foreign Ministry to assist the Com-
mission and its small secretariat in its work. When I arrived in Geneva, 
Professor Frits Kalshoven was the Commission Chairman. His reception 
of the Norwegian secondee was attentive and warm, albeit measured. I 
quickly came to value this third quality of reserve most of all.  

Every day, the Commission received large quantities of information 
on the armed conflicts raging at the time in the former Yugoslavia, includ-
ing that relating to possible core international crimes. We were included 
in the circulation lists for a number of situation and operational reports 
developed in the field by various international and state actors. It was a 
veritable flood of information, with many sources containing graphic and 
gruesome descriptions of alleged violations. Despite the fact-richness, I 
tried to read and absorb all this information, so as to develop a deeper un-
derstanding of the complex realities of modern armed conflict through the 
lens of the ex-Yugoslavia wars. It made a strong impact on me and shaped 
my motivation to continue working with international criminal law.  

Interestingly, while always displaying appropriate humanity when 
confronted with this material, I never witnessed Professor Kalshoven 
lowering his professional guard. He repeatedly asked questions about the 
authenticity of the source, its credibility, whether there was corroboration 
by other sources, the chain of transmission of any documents, the quality 
of translations, or the potential to verify what a source claimed. He dis-
played an uncompromising respect for the complexity of factual narration 
and reconstruction about and related to armed conflicts, and for fact-
work1 that is dependent on the exigencies of war or war-like situations. 
                                                   
1  The term ‘fact-work’ was coined in preparation of the 2013 LI Haopei Seminar held at the 

European University Institute in Florence on 20 May 2013, to capture work processes in 
fact-finding that exceed ‘finding facts’ stricto sensu, such as analysing, assessing, corrobo-
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However shaken I was by what I read and heard, I sensed that Professor 
Kalshoven expected self-discipline in the relevant work processes, born 
out of a recognition of the fine balancing of interests on which interna-
tional humanitarian law is based, the extent of the persistent politicisation 
of war, the pervasive emotions generated by war crimes, and the limits to 
what we can precisely know about certain incidents in armed conflicts. 

From this example, I came to appreciate that the consistent fact-
sensitivity required in order to have quality fact-finding cannot be turned 
on and off like electricity or simply prescribed normatively. It depends on 
the culture of fact-finding within a mechanism which is largely deter-
mined by the degree of responsible personal leadership. The abilities and 
qualities of those entrusted with leading fact-finding mandates cannot be 
replaced by large budgets, checks and balances, accountability mecha-
nisms, or judicial review – the latter are necessary safeguards that sup-
plement proper decisions on who should lead fact-finding. I do not think 
the jury is still deliberating this question.  

Similarly, the commitment to professionalisation among the rank 
and file of individual fact-finders or fact-workers cannot be replaced by 
standard operating procedures, universal methodologies, or systemic ap-
proaches. The pursuit of best practices in fact-finding, when undertaken in 
isolation, can easily fall prey to the generalisation that Justice Richard J. 
Goldstone warns against in his Chapter 2: “It is folly to generalise about 
fact-finding missions”. As the more systematic study of fact-finding now 
opens before us, it would be prudent for aspiring discourse actors to give 
effect to the considerable factual and legal diversity in fact-finding man-
dates and processes. This diversity is not random. It is dictated by the 
mandating bodies – that is, by states in execution of their foreign or do-
mestic policies, as the case may be. This will continue to be a practice-led 
field, with new measures being tried out by mechanisms as varied as UN 
and regional human rights mandates, international fact-finding inquiries, 
national truth and reconciliation commissions, a myriad of fact-finding 
efforts of non-governmental organisations, and, hopefully, the Interna-
tional Humanitarian Fact-Finding Commission. There are international, 
internationalised and domestic processes diversifying the picture further. 

                                                                                                                         
rating or reporting facts. ‘Fact-work’ and ‘fact-workers’ are concise and more descriptive 
terms than many of the customary alternatives. Fact-workers should perhaps unite efforts 
to develop their professional terminology further. In my experience, there sometimes 
seems to be more resistence in the English language community than, for example, the 
German language space to the creation and use of new terms that lift the ability of lan-
guage to reflect a greater measure of factual or other nuance. 
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This anthology illustrates how perspectives embedded in either of these 
non-criminal justice platforms differ and sometimes contradict one an-
other. Compare, for example, the chapters by Professor Martin Scheinin, 
Judge David Re, Professor Lyal S. Sunga, Mr. Wolfgang Kaleck and Dr. 
Carolijn Terwindt. These constructive variations should inform those who 
may be tempted to advance new standard-setting to fact-finding of the 
inherent, naked limitations of such tools, which cannot replace the indi-
vidual will to professionalise and improve the quality of fact-finding.  

From the dynamics within the Commission of Experts for the For-
mer Yugoslavia and its Secretariat (as well as from the extensive informal 
interaction I had in 1993–1994 with the International Conference for the 
Former Yugoslavia which had its offices in the same Palais des Nations), 
I came to realise that Professor Kalshoven’s caution was not only a result 
of his intelligence and long experience with the armed forces of the Neth-
erlands. It also reflected an acute awareness that propositions of specific 
violations of international humanitarian or criminal law throw shadows of 
incrimination on individuals and groups of individuals. The mandate of 
the Commission of Experts included the power to make such factual 
propositions. It had to be exercised responsibly. The Commission was 
also to be cautious in its statements on international law de lege lata. This 
disposition on the part of Professor Kalshoven revealed an awareness 
about the outer limits of the Commission’s mandate, and how this man-
date fundamentally differed from criminal justice mandates or the roles of 
national truth and reconciliation commissions or fact-work undertaken by 
non-governmental organisations. From this, I derived the lesson that good 
fact-finders should know the limits of their mandate as well as its centre. 
The scope of the mandate should guide their daily work as much as its 
core. Even when facing tearful victims, fact-finders should not try to be 
something they are not. If a fact-finding mechanism lacks the power to 
produce evidence in criminal trials, then there is no need to pretend oth-
erwise. This is a common challenge for all fact-finders, regardless of the 
differences between their mandates.  

My best supervisors have all been reluctant leaders. And so Profes-
sor Kalshoven was a very reluctant Chairman of the Commission of Ex-
perts for the Former Yugoslavia. In the end, he resigned both as Chair and 
Member. Professor Torkel Opsahl was asked by the United Nations Of-
fice of Legal Affairs to take over. Suffering from serious, diagnosed heart 
weakness, he hesitated but nevertheless accepted to act as Chairman of 
the Commission. He continued unabated his predecessor’s line on factual 
accuracy and restraint. He pushed the work forward until his heart failed 
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on 16 September 1993, when I was updating him in his Palais des Nations 
office on the progress of a Commission-convened meeting for non-
governmental organisations on sexual violence in the former Yugoslavia. 
To honour his example and that of Professor Kalshoven, I decided that I 
would try to lead a group of experts to give more careful thought to qual-
ity control in fact-finding. It took 19 years to find the experts, opportunity 
and time to fulfil my pledge. I tried to use the experience gained in the 
meantime to fine-tune the approach eventually taken to the overall topic 
and sub-topics in this anthology, and the preceding 2013 LI Haopei Semi-
nar held at the European University Institute in Florence on 20 May 2013, 
during which several of the book’s chapters were first presented as pa-
pers.  

As I transferred from the Commission of Experts to the Office of 
the Prosecutor of the International Criminal Tribunal for the Former 
Yugoslavia in May 1994, I was gratified to see the extent to which the 
Commission’s work had influenced the direction of the first investigations 
of the Office. As Judge David Re emphatically records in his excellent 
Chapter 11 below, hardly any of the Commission’s factual material has 
been relied upon as evidence by Tribunal judges. This is not only in con-
formity with the thinking of the Members of the Commission with whom 
I worked at the time, but it reiterates the importance of knowing and stick-
ing to one’s mandate. I recall the interest with which I observed the Tri-
bunal’s investigators and prosecutors seeking to inform themselves of the 
alleged crimes, the patterns of crimes, the chains of authority in which 
suspects operated, and the power structures and decision-making proc-
esses that made up the hinterland to the harrowing landscape of crimes 
that arrested their professional energies. Parts of the Commission’s work 
quite obviously set the stage for the Office of the Prosecutor’s investiga-
tions and case preparation to an extent which may not yet be fully recog-
nised. It would be useful if this interaction between a fact-finding com-
mission and an international criminal jurisdiction were subjected to fur-
ther study, drawing, inter alia, on the chapters below by Judge Re, Pro-
fessor Dov Jacobs and Ms. Catherine Harwood. For example, the process 
of tapping into the wealth of information provided by one key insider 
used by the Tribunal until the publication of this book, had already started 
at the time of the Commission. Spending several hundred hours speaking 
with this person over a few years after I joined the Tribunal sensitised me 
to the multiple roles, plight, and integrity of victims, as well as the impor-
tance of their protection as a key feature of quality control strategies in 
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fact-finding, as thoroughly demonstrated by Mr. Chris Mahony in his 
Chapter 10 below. 

Curiously, after two years at the Tribunal, I found myself wonder-
ing how it could be that such a comprehensive criminal justice apparatus 
as its Office of the Prosecutor had not yet brought the substantive factual 
analysis as far forward since the Commission’s completion of its work in 
1994. I recalled the resistance I met from some investigators and prosecu-
tors when I had suggested to introduce historical and statistical analysis to 
the centre of the fact-work of the Office. Quite apart from the resource 
demanding factual corroboration efforts underway, I came to realise that – 
absent contemporary precedents and models of international war crimes 
prosecutions – there were multi-layered educational processes going on 
within my Office, and that I was in the midst of that. This realisation con-
solidated my sense that the fact-finding arm of the Tribunal was, and 
would continue to be for years, its weaker limb and the one most in need 
of strengthening. This conclusion made me stay on at the Office of the 
Prosecutor much longer than I had planned, and drove me in August 2002 
to move on to co-ordinate the establishment of the ICC’s Office of the 
Prosecutor. I sought to make my modest contribution where I thought it 
most needed.  

There were moments of frustration, such as when I witnessed how, 
against my persistent advice, some Tribunal investigators deconstructed 
the Commission of Expert’s comprehensive paper archive prior to the ar-
rival of the first Chief Prosecutor in the summer of 1994, thereby destroy-
ing the logic and drastically reducing the value of an archive that I had 
painstakingly helped to build into the late hours of the night, when serving 
at the Palais des Nations in Geneva. The best knowledge-base on war 
crimes in the former Yugoslavia at the time was rendered inoperational 
within a few hours.  

Such exceptional episodes are dwarfed when contemplating how 
the ex-Yugoslavia Tribunal and subsequent international criminal juris-
dictions have revolutionised international fact-work with regard to viola-
tions of international humanitarian and criminal law. In the course of my 
service to the Tribunal, it became clear to me that this rapidly accumulat-
ing experience would have to be digested and made available appropri-
ately to those who undertake fact-work relevant to human rights viola-
tions outside criminal justice jurisdictions. The donors of international 
criminal justice should expect such spill-over of knowledge and expertise. 
The legacy of international criminal justice will be a tremendous resource 
for both national criminal justice and non-criminal justice fact-work for 
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years into the future. Many professionals who have worked in interna-
tional criminal justice would like to contribute to non-criminal justice 
fact-work. None of this is in dispute. Rather, the opposite could also be 
the case, namely, that towering lessons of international criminal justice 
and the resources it has wielded could intimidate non-criminal justice 
fact-work (as well as national criminal justice). A sense that “all roads 
lead to The Hague” can be detected, with the needs of international prose-
cution services being put forward as an exclusive or superior yardstick 
when assessing the quality of fact-finding efforts. The co-operative tone 
adopted by Chief Prosecutor Serge Brammertz in the Preface to this book 
suggests a mature leadership on this question. As Professor Martin 
Scheinin points out in his clear and important statement on the role and 
distinct characteristics of fact-finding within the United Nations human 
rights system in Chapter 3 below, there is no need to remake non-criminal 
justice fact-finding in the image of criminal justice. The former serves 
several purposes, by mandate and law, not shared by criminal justice. 
Much human rights fact-finding is ultimately geared towards considering 
state responsibility for human rights violations, not individual criminal 
responsibility for core international crimes. Such fact-finding can also 
have inherent advantages over criminal justice fact-work: it can be more 
flexible, focused, better led, and less expensive.  

This book seeks to make a contribution to the emerging discourse 
on fact-finding mechanisms. It does so by focusing specifically on quality 
awareness and quality improvement in non-criminal justice fact-work. 
This quality control approach recognises the importance of leadership in 
fact-finding mandates, the responsibility of individual fact-finders to con-
tinuously professionalise, and the need for fact-finders to be mandate-
centred, as discussed above. It is an approach that invites consideration of 
how the quality of every functional aspect of fact-finding can be im-
proved, including work processes to identify, locate, obtain, verify, ana-
lyse, corroborate, summarise, synthesise, structure, organise, present, and 
disseminate facts. It is a state of mind characterised by a will to profes-
sionalise, and not just by the ad hoc development and adoption of stan-
dard procedures or universal methodologies that come so easily to law-
yers.  

As such, a quality control approach seeks to empower professional 
fact-finders as much as to regulate their work. This shows how the emerg-
ing discourse on fact-finding mechanisms is closely related to the dis-
course on knowledge transfer and capacity development in the field of 
criminal justice for core international crimes. One of the main challenges 
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in fact-finding today is how to strengthen the capacity, particularly within 
civil society, to do relevant fact-finding in territorial states where the bulk 
of violations occur or are likely to take place. This is difficult, but of criti-
cal importance. It is not the responsibility of donors alone to contribute to 
such capacity development. Rather, resourceful human rights non-
governmental organisations have a distinct responsibility, which they are 
discharging with varying degrees of success. It is very encouraging to see 
how the European Center for Constitutional and Human Rights is setting 
an example for larger, more resource-consuming organisations. It is note-
worthy that a German-European organisation is taking the lead interna-
tionally, in a responsible and focused manner. Chapter 14 by Mr. Wolf-
gang Kaleck and Dr. Carolijn Terwindt is therefore particularly valuable.  

It is inescapable that the quality of fact-finding will, to some extent, 
reflect the amount of resources available to the fact-finder. Fact-finding 
resources are not unlimited, but they are very unevenly distributed. Some 
fact-finding actors – such as the international criminal tribunals or Human 
Rights Watch – consume a very high percentage of the total amount of 
available resources. The Office of the UN High Commissioner for Human 
Rights and national truth and reconciliation commissions may consume 
less, whereas commissions of inquiry and organisations such as the Euro-
pean Center for Constitutional and Human Rights may be very cost-
effective. This is an area which necessarily invites further analysis. 

This anthology also draws our attention to the importance of utilis-
ing intelligently the remarkable capacity of the United Nations system to 
absorb facts widely as well as in a timely and in-depth manner, as elabo-
rated by Professor Lyal S. Sunga in his Chapter 13 below. He asks 
whether we can afford to not use this unique resource better in fact-
finding processes. We are left with a similar question about the Interna-
tional Humanitarian Fact-Finding Commission, the role of which is elo-
quently discussed by its Vice-President, Professor Charles Garraway, in 
Chapter 15. 

By dissecting the overall topic of “Quality Control in Fact-Finding” 
into specific sub-topics in this way, it is hoped that this book will not only 
take the discussion forward in ways that invite broader participation and 
deeper contributions, but also be worthy of its dedication to the example 
set by Professor Emeritus Frits Kalshoven through his long life of service 
to international humanitarian law. It is striking how the diversity of per-
spectives, experience and knowledge of 19 authors exceeds what one au-
thor can reasonably contribute alone. Seeing this again reinforces my be-
lief in open, inclusive, communicative scholarship, with appropriate con-
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ceptualisation and quality control. It may be indicative of how interna-
tional law scholarship will evolve as the international community slowly 
but inevitably becomes a society.  

Finally, let me thank Ms. Kiki A. Japutra for invaluable and inde-
fatigable assistance in formatting this book; Ms. Kisha Krishna with Eng-
lish language washing and proofreading; Ms. FAN Yuwen and Ms. 
ZHANG Xin with assistance to make the Index; Professor CHEAH Wui 
Ling for her comments on this Foreword; and Mr. Alf Butenschøn Skre 
for incisive assistance with the dust jacket and processing of the manu-
script. They have formed part of the publisher’s quality control team for 
this book, for which I am solely responsible as editor.  

Morten Bergsmo 
Editor
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FOREWORD BY LING YAN 
This anthology compiles academic papers presented at the 2013 LI Ha-
opei Seminaron the topic “Quality Control in International Fact-Finding 
Outside Criminal Justice for Core International Crimes”. The seminar was 
co-organised by the Centre for International Law Research and Policy, the 
European University Institute and the Peking University International 
Law Institute. 

The LI Haopei Lecture Series was established by the Forum for In-
ternational Criminal and Humanitarian Law (a department in the Centre 
for International Law Research and Policy) to honour the service and con-
tribution to national and international law by the late Judge LI Haopei. 
Judge LI was a diplomat, academic and the first elected Chinese judge of 
the International Criminal Tribunals for the Former Yugoslavia and 
Rwanda.   

The Series has a number of objectives: to bring together prominent 
actors in the field, researchers, and interested individuals from around the 
world; to exchange views on key issues in international criminal and hu-
manitarian law; to promote international criminal justice and other forms 
of transitional justice; and to make contributions to the public interest. 

The inaugural LI Haopei Seminar was held in Oslo on 8 February 
2011, eight months after the agreement on the crime of aggression was 
reached at the Kampala review conference. Judge Hans-Peter Kaul, the 
then Vice-President of the International Criminal Court, delivered a lec-
ture on the criminalisation of aggression in the context of the Rome Stat-
ute. Judge LIU Daqun, Appeals Judge of the ICTY and ICTR, commented 
on Judge Kaul’s lecture.  

In November 2012, chapters prepared for the second seminar in the 
Series were published as the anthology “State Sovereignty and Interna-
tional Criminal Law”, in separate Chinese and English editions. The suc-
cessful book launch took place as a side event during the 11th Session of 
the Assembly of States Parties of the International Criminal Court.   

In May 2013, the third LI Haopei Seminar, on which this volume is 
based, was held in Florence and proved to be highly successful. This book 
brings the chapters presented there and some additional contributions to a 
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broader audience, giving effect to a topic of growing importance. The 
three institutions that organised the seminar and thus made the book pos-
sible deserve our thanks. The seminar and book are a good example of 
valuable academic co-operation between international law institutions and 
experts in China and Europe, in particular the European University Insti-
tute, a well-known institution where the late Judge Antonio Cassese 
served as professor before he became an international judge. It would be 
good if the LI Haopei Lecture Series could contribute to the increased 
awareness of the importance of such co-operation in the years to come. 

The 2013 LI Haopei Lecture was given by Justice Richard J. Gold-
stone, the first Chief Prosecutor of the ICTY and ICTR, who worked with 
Judge LI between 1995 and 1997. He has distinguished experience in both 
domestic and international fact-finding inquiries. He chaired the Gold-
stone Commission to investigate political violence and intimidation that 
occurred between July 1991 and the 1994 general election that ended 
Apartheid in South Africa. He also led United Nations fact-finding mis-
sions or inquiries on Gaza and Kosovo.  

Following his chapter, other experts from a variety of backgrounds 
address sub-topics such as the mandate, membership, function, operation 
and oversight of the relevant fact-finding missions and inquiries; their 
work processes; and issues pertaining to finding, reporting and submitting 
facts.  

Fact-finding bodies and missions established to investigate serious 
violations of humanitarian law and human rights law can greatly impact 
subsequent criminal prosecutions for war crimes and other international 
crimes. This will, in turn, ultimately have an impact on the victims of 
these crimes. It is hoped that the knowledge, experiences and insights 
shared in this volume will be a step towards refining quality control 
mechanisms in future fact-finding missions, thereby making them more 
independent, effective and successful. 

LING Yan 
Professor, China University of Political Science and Law 

Co-Director, LI Haopei Lecture Series 
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______ 

Non-Criminal Justice Fact-Work  
in the Age of Accountability 

Marina Aksenova* and Morten Bergsmo** 

1.1. Quality Control in Fact-Finding: Questions and Definitions 

The recent years have seen an increase in the number of international fact-
finding commissions and other mandates that look into allegations of se-
rious violations of international criminal, humanitarian or human rights 
law.1 The UN Secretary-General recently stressed the growing importance 
of international commissions of inquiry or fact-finding missions to en-
hance human rights protection and combat impunity.2 The mounting reli-
ance on fact-finding in international law can be explained by several fac-
tors, including generally increased expectations of accountability and 
some limitations in the emerging international criminal justice system.3 
International adjudication focuses primarily on individual criminal re-
sponsibility on the basis of charges in specific indictments. There is an 
inherent selectivity in international prosecutions insofar as they may only 
reveal parts of the story and not necessarily the whole pattern of viola-
tions. This leaves space for other mechanisms designed to ensure ac-
countability and compliance with international obligations, non-criminal 
justice fact-finding being one of them.4  

                                                   
*  Marina Aksenova is a Ph.D. Researcher, Law Department, European University Institute, 

Florence, Italy. 
**  Morten Bergsmo is Director, Centre for International Law Research and Policy; Visiting 

Professor, Peking University Law School. 
1  See, for example, the International Fact-Finding Mission on Israeli Settlements in the Oc-

cupied Palestinian Territory (UN Human Rights Council Resolution 19/17, 22 March 
2012), the Fact-Finding Mission on Syria (UN Human Rights Council Resolution 16/1, 29 
April 2011), and the Independent International Fact-Finding Mission on the Conflict in 
Georgia (mandated by the Council of the European Union on 2 December 2008). 

2  Report of the Secretary-General, “Strengthening and coordinating United Nations rule of 
law activities”, A/67/290, 10 August 2012, § 19. 

3  Antonio Cassese, “Fostering Increased Conformity with International Standards: Monitor-
ing and Institutional Fact-Finding”, in Antonio Cassese (ed.), Realizing Utopia: The Fu-
ture of International Law, Oxford University Press, 2012, p. 295. 

4  Antonio Cassese mentions fact-finding and monitoring as such mechanisms (ibid.). The 
report prepared as a result of the workshop co-organised by the Permanent Mission of Por-
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For our purposes, the terms ‘fact-finding’ and ‘inquiry’ refer to the 
methods of ascertaining facts used in international relations for differing 
purposes.5 These methods include several types of work on facts or al-
leged facts, including work processes to identify, locate, obtain, verify, 
analyse, corroborate, summarise, synthesise, structure, organise, present 
and disseminate these facts. The novel term ‘fact-work’ is used in this 
chapter and throughout the book to capture all such work processes.6 This 
term was coined in the conceptualisation of the 2013 LI Haopei Seminar. 
Traditionally, there are three main purposes of establishing facts in inter-
national law: to create the basis for peaceful settlement of disputes be-
tween two or more states; to supervise the execution of international 
agreements; and to supply the information required for the making of de-
cisions at an international level pursuant to Article 34 of the United Na-
tions Charter.7  

The first purpose is a narrow one, and refers to the inquiry as a spe-
cific procedure in cases where differences of opinion on factual matters 
underlie a dispute between parties.8 Provisions for such inquiries were 
first elaborated in the 1899 Hague Conference, and were subsequently 
developed by the 1907 Hague Conference.9 The mechanism was designed 
to address relationships between states. It is based on the notions of sov-
ereignty and reciprocity – the features that hindered the following use of 
this dispute settlement mechanism.10 In 1967, the UN General Assembly 
rejected a proposal by the Netherlands to establish a permanent commis-
sion of inquiry, and instead requested the Secretary-General to prepare a 

                                                                                                                         
tugal to the United Nations and the United Nations Office for the Coordination of Humani-
tarian Affairs mentions, in addition to individual criminal responsibility, fact-finding and 
reparations as methods of ensuring accountability for violations of humanitarian and hu-
man rights law. The Workshop on “Accountability and Fact-finding Mechanisms for Vio-
lations of International Humanitarian Law and Human Rights Law: The Role of the Secu-
rity Council – Past and Future”, 1 November 2011, available at https://docs.unocha.org/ 
sites/dms/Documents/Accountability%20Workshop%201%20Nov%202011%20Highlight
s.pdf, last accessed on 24 September 2013. 

5  Karl Josef Partsch, “Fact-Finding and Inquiry”, in Rudolf Bernhardt (ed.), Encyclopedia of 
Public International Law, North-Holland, Amsterdam-London, 1981, vol. 1, p. 61. 

6  Unless otherwise indicated by the contributors. 
7  Karl Josef Partsch, 1981, p. 61, supra note 5. 
8  Malcolm Shaw, International Law, Cambridge University Press, 2008, pp. 1019–1020. 
9  Ibid. 
10  Antonio Cassese, 2012, p. 297, supra note 3. 
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list of experts.11 In the same vein, as expounded by Professor Charles Gar-
raway in Chapter 15 below, the International Fact-Finding Commission 
established under Article 90 of Additional Protocol I of 1977 has not been 
activated by states, despite its formal existence.12 

The second function of fact-finding – supervising the execution of 
international agreements – serves to secure the performance of interna-
tional obligations. The UN Specialized Agencies as well other global or 
regional bodies engage in this type of fact-finding.13 This function has 
grown in the past decades to include more general fact-finding aimed at 
establishing the violations of human rights and humanitarian law con-
tained in multiple treaties and customary international law.14  

Finally, there is fact-finding for the purposes of Article 34 of the 
UN Charter – the provision confirming the power of the Security Council 
to investigate any situation or dispute that may endanger international 
peace and security. In reality, the Security Council is reluctant to use this 
provision explicitly and, instead, relies heavily on its implied powers of 
investigation.15 Moreover, the Security Council is not the only UN organ 
sanctioning fact-finding inquiries.16 The UN General Assembly and the 
UN Secretary-General sometimes exercise fact-finding powers, despite 
the UN Charter’s silence on the matter.17 Consequently, instead of a sin-
                                                   
11  General Assembly Resolution 2329 (XXII), 18 December 1967; Antonio Cassese, 2012, p. 

298, supra note 3. 
12  Antonio Cassese, 2012, p. 298, supra note 3. 
13  Karl Josef Partsch, 1981, p. 61, supra note 5. For example, fact-finding activity by the 

World Trade Organization in the context of the WTO disputes resolution. For more on this 
topic, see Michelle T. Grando, “Evidence, Proof, and Fact-Finding in WTO Dispute Set-
tlement”, Oxford University Press, 2009. 

14  For example, Resolution ACHPR/Res.68(XXXV)04 of the African Commission on Hu-
man and Peoples’ Rights Resolution to deploy a fact-finding mission in Sudan, 35th Ordi-
nary Session May-June 2004; and Council of the European Union Decision 2008/901/ 
CFSP of 2 December 2008 concerning an independent international fact-finding mission 
on the conflict in Georgia. 

15  Bruno Simma et al. (ed.), The Charter of the United Nations: A Commentary (2nd ed., 
Oxford University Press, 2002) 516; James G. Devaney, “Killing Two Birds with One 
Stone: Can Increased use of Article 34(2) of the ICJ Statute Improve the Legitimacy of 
UN Commissions of Inquiry & the Court’s Fact-finding Procedure?”, in STALS Research 
Paper N. 2/2013, p. 5, available at http://stals.sssup.it/files/Devaney STALS 2 2013.pdf, 
last accessed on 13 September 2013. For the examples of the mandates authorised by the 
Security Council, see infra section 1.2.1. 

16  James G. Devaney, p. 5, supra note 15.  
17  For example, Resolution of the General Assembly regarding the situation of human rights 
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gle specialised fact-finding body within the UN system, the practice has 
evolved in the direction of a plethora of different fact-finding strategies 
originating from the variety of sources.18 

The establishment of the Commission of Experts for the Former 
Yugoslavia pursuant to United Nations Security Council Resolution 780 
(1992) served as a catalyst for later developments. It denoted the begin-
ning of an era, in which fact-finding is used in a broader context as a 
mechanism for securing better compliance with international standards – a 
structure that is divorced from the will of particular states.19 This trend 
includes extensive truth-seeking at the international level through interna-
tional commissions of inquiry and fact-finding missions.20  

With these recent developments came difficult questions: in which 
ways should the flexibility, concentration of effort, dynamism, cost-
efficiency, and other advantages of non-criminal justice fact-work be fur-
ther reinforced? Is quality control only a matter of enhanced work proc-
esses, or does it also bear on issues such as the formulation of mandates, 
personnel composition of fact-finding mechanisms, independence and 
impartiality, and public relations? Should non-criminal justice fact-work 
be made more similar to the work processes in criminal jurisdictions? To 
which extent do resource constraints affect quality control in non-criminal 
justice fact-work? Can information technology enhance quality control in 
non-criminal justice fact-work? Is there a need to strengthen legal capac-
ity in such fact-work? Would increased transparency about the human 
resources involved in relevant fact-work reinforce a sense of accountabil-
ity and, by that, quality in the work processes?  

                                                                                                                         
in Cambodia, 27 February 1998, UN DOC A/RES/52/135; Letter from the Secretary-
General addressed to the President of the Security Council establishing United Nations 
Headquarters Board of Inquiry to review and investigate nine incidents in the Gaza Strip 
and southern Israel that occurred between 27 December 2008 and 19 January 2009, 15 
May 2009, UN DOC A/63/855; and Letter addressed to the President of the Security 
Council by the Secretary-General regarding the establishment of an international Commis-
sion of Inquiry to investigate the violence that took place in Conakry on 28 September 
2009, 18 December 2009, UN DOC S/2009/693. 

18  Late Richard B. Lillich et al. (ed.), International Human Rights: Problems of Law, Policy, 
and Practice (Casebook), Aspen Publishers, 2006, p. 981. 

19  Antonio Cassese, 2012, p. 303, supra note 3. 
20  UN Human Rights Council, “Report of the Special Rapporteur on the promotion of truth, 

justice, reparation and guarantees of non-recurrence”, 28 August 2013, A/HRC/24/42, § 
21. 
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The present anthology explores these questions by focusing on the 
issue of quality control in international fact-finding outside criminal jus-
tice for core international crimes. Fact-finding of this nature may be un-
dertaken within the UN human rights system, in the context of truth and 
reconciliation processes, through international or regional organisations in 
connection with challenges to international peace and security; or through 
non-governmental organisations.21 To orient the reader through a large 
number of international fact-finding commissions and mandates, the next 
section of this chapter (section 1.2.) provides their brief overview and 
classification. The list of the missions presented in section 1.6. at the end 
of the chapter supplements the description. Section 1.3. summarises indi-
vidual contributions to this anthology, and section 1.4. indicates chal-
lenges for further research and analysis in the area of international fact-
finding. 

1.2. Overview of Fact-Finding Mandates 

The annex in section 1.6. contains a list of the international fact-finding 
mandates from the last two decades.22 This record is not exhaustive, but 
provides a good overview of the events happening in international fact-
finding between 1992 and 2013. A brief glance at the list is sufficient to 
see that the fact-finding missions are diverse, plentiful, geographically 
dispersed, and established by different bodies and under different circum-
stances. One may catalogue the mandates according to different criteria, 
including the body that authorised its establishment, the scope of the 
mandate, and the result of the fact-finding mission. The present section 
provides a short description of the mandates according to these classifica-
tions. 

                                                   
21 For the purposes of this chapter, the term ‘core international crimes’ is used for the catego-

ries war crimes, crimes against humanity, acts of genocide, and crimes of aggression. As 
such, the term includes all serious violations of international human rights law which may 
amount to core international crimes, not only violations against life, physical integrity and 
personal liberty, but also non-physical violations that can constitute, for example, persecu-
tion as a crime against humanity. ‘Criminal justice for core international crimes’ is used – 
rather than ‘international criminal justice’ – in order not to exclude internationalised or na-
tional criminal justice for core international crimes from the discussion. The frequently in-
flated term ‘international criminal justice’ is narrower and therefore not used here.  

22  See Annex: International fact-finding mandates 1992–2013. 
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1.2.1. Sanctioning Body 

The organs of the United Nations remain the main source of international 
fact-finding processes. The UN Security Council engages in fact-finding 
through the exercise of its implied powers. Investigations into the situa-
tions in the former Yugoslavia,23 Burundi,24 Rwanda,25 Somalia,26 Sierra 
Leone,27 and Darfur28 are examples of this activity by the Security Coun-
cil. The Security Council also occasionally requests the UN Secretary-
General to initiate fact-finding. The Secretary-General appointed the 
Commission of Experts to review the prosecution of serious violations of 
human rights in Timor-Leste;29 the international commission to investi-
gate the assassination of the former Prime Minister of Pakistan, Mohtarma 
Benazir Bhutto;30 an expert panel on the illegal exploitation of natural re-
sources in Congo;31 and a Panel of Inquiry on the flotilla incident that oc-
curred in 2010 outside Gaza.32 The UN Secretary-General may rely on 
other international organisations in conducting its fact-finding activities. 
For instance, the Secretary-General deployed the mission to Syria to in-
vestigate the alleged use of chemical weapons after consultations with the 
World Health Organization and Organization for the Prohibition of 
Chemical Weapons.33  The Security Council and the Secretary-General 
sometimes undertake joint fact-finding activities such as the inquiry into 
the management of the UN Oil-for-Food Programme.34 Despite being less 
active than the Security Council or the Secretary-General in fact-finding, 
the UN General Assembly may still request an appointment of a fact-

                                                   
23  Security Council Resolution 780 (1992), 6 October 1992. 
24  Security Council Resolution 1012 (1995), 28 August 1995. 
25 Security Council Resolution 935 (1994), 1 July 1994. 
26 Security Council Resolution 885 (1993), 1 June 1994. 
27  Security Council Resolution 1306 (2000), 5 July 2000. 
28  Security Council Resolution 1564 (2004), 18 September 2004. 
29  Letter from the Secretary-General addressed to the President of the Security Council 

(S/2005/458), 24 June 2005. 
30  Letter from the Secretary-General to the President of the Security Council, 24 March 2005 

(S/2005/203). 
31  Statement of the Security Council President of 2 June 2000 (S/PRST/2000/20). 
32  Statement of the President of the Security Council, 1 June 2010 (S/PRST/2010/9).  
33  Letter dated 22 March 2013 from the Secretary-General addressed to the President of the 

Security Council (S/2013/184), 25 March 2013. 
34  Security Council Resolution 1538 (2004), 21 April 2004. 
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finding mission. It did so in respect of the past serious violations of na-
tional and international law in Cambodia.35 

The UN Commission on Human Rights and, subsequently, the UN 
Human Rights Council are responsible for a large number of fact-finding 
initiatives. The former body, for instance, led the establishment of the in-
dependent Fact-Finding Commission for Post-Ballot Human Rights Vio-
lations in East Timor,36 and prepared a report as a result of the official 
visit to Chile by the Special Rapporteur on the situation of human rights 
and fundamental freedoms of indigenous people;37 while the latter estab-
lished the Commission of Inquiry on Lebanon,38 the UN Fact-Finding 
Mission on the Gaza Conflict,39 and the Fact-Finding Mission for the Syr-
ian Arab Republic.40 It is common for the Office of the UN High Com-
missioner for Human Rights to undertake fact-finding missions as a part 
of its mandate. This was the case with the visit of Mary Robinson to 
Chechnya in 2000 to investigate the situation of human rights.41 

Organisations of a regional character – in particular those specialis-
ing in the protection of human rights and the promotion of peace and se-
curity – also play an important role in modern fact-finding. The African 
Commission on Human and Peoples’ Rights takes up an active role in the 
region. Among its initiatives are the fact-finding missions to Zimbabwe 

                                                   
35  Resolution of the General Assembly regarding the situation of human rights in Cambodia, 

27 February 1998 (A/RES/52/135), § 16.  
36  UN Commission on Human Rights Resolution 1999/S-4/1.  
37  UN Commission on Human Rights Resolution 2003/56. 
38  UN Human Rights Council, Resolution S-2/1: The grave situation of human rights in 

Lebanon caused by Israeli military operations, 11 August 2006. 
39  UN Human Rights Council, Report of the United Nations High Commissioner for Human 

Rights on the implementation of Human Rights Council Resolutions S-9/1 and S-12/1, 
Addendum: Concerns related to adherence to international human rights and international 
humanitarian law in the context of the escalation between the State of Israel, the de facto 
authorities in Gaza and Palestinian armed groups in Gaza that occurred from 14 to 21 No-
vember 2012, 6 March 2013, A/HRC/22/35/Add.1. 

40  UN Human Rights Council, Report of the United Nations High Commissioner for Human 
Rights on the situation of human rights in the Syrian Arab Republic, 15 September 
2011, A/HRC/18/53. 

41  UN High Commissioner for Human Rights Statement on Chechnya, 4 April 2000, avail-
able at http://www.usembassy-israel.org.il/publish/press/unations/archive/2000/april/un 
20406.htm, last accessed 24 September 2013. 
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and Sudan.42 Another regional body conducting fact-finding missions in 
the region is the Economic Community of West African States that re-
cently dispatched the fact-finding mission to Mali.43 In Europe, the Coun-
cil of the European Union and the Organization of the Security and Coop-
eration in Europe are among the organizations that initiate fact-finding. 
The former was responsible for the mission to investigate the conflict in 
Georgia in 2008,44 and the latter for the fact-finding mission to the occu-
pied territories of Azerbaijan surrounding Nagorno-Karabakh in 2005.45 
The Union of South American Nations is the Latin American regional or-
ganisation that conducts fact-finding activities in the region.  

Fact-finding by non-governmental organisations becomes more and 
more widespread. The International Federation for Human Rights 
(‘FIDH’), for example, is a Paris-based NGO that specialises in human 
rights fact-finding. One of its recent missions was to Angola to analyse 
the context in which human rights defenders are operating in the coun-
try.46 Another example of NGO work is the Independent Civil Society 
Fact-Finding Mission to Libya, established by the Arab Organization for 
Human Rights in co-operation with the Palestinian Centre for Human 
Rights.47 This undertaking served as an alternative to the UN Fact-Finding 
Mission in investigating allegations of the widespread violations of inter-
national law committed in Libya since 15 February 2011.48  

                                                   
42  Decision Assembly/AU/Dec.56 (IV) of the Assembly of the African Union, Fourth Ordi-

nary Session, 30–31 January 2005, Abuja, Nigeria, adopting the 17th annual activity report 
of the African Commission on Human and Peoples’ Rights; Resolution ACHPR/Res.68 
(XXXV)04 of the African Commission on Human and Peoples’ Rights Resolution to de-
ploy a fact-finding mission in Sudan, 35th Ordinary Session May-June 2004. 

43  ECOWAS Statement on the Situation in the North of Mali, Communiqué N°: 065/2012, 19 
March 2012. 

44  Council of the European Union Decision 2008/901/CFSP of 2 December 2008 concerning 
an independent international fact-finding mission on the conflict in Georgia.  

45  Report of the OSCE Fact-Finding Mission (‘FFM’) to the Occupied Territories of Azerbai-
jan Surrounding Nagorno-Karabakh (‘NK’), Prague, 28 February 2005. 

46  Late Richard B. Lillich et al. (ed.), p. 981, supra note 18; FIDH, “ANGOLA: From Theory 
to Practice It’s Time to Guarantee the Capacity of Human Rights Defenders to Act”, avail-
able at http://www.fidh.org/angola-from-theory-to-practice-it-s-time-to-guarantee-the-capa 
city-of-13282, last accessed on 13 September 2013. 

47  Report of the Independent Civil Society Fact-Finding Mission to Libya, January 2012. 
48  Report of the International Commission of Inquiry on Libya adopted by Human Rights 

Council at the 19th Session (A/HRC/19/68), 2 March 2012. 
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Finally, fact-finding missions may originate from within the state. 
This is usually the case with truth and reconciliation commissions estab-
lished by domestic parliaments.49 There are other instances when domes-
tic organs sanction fact-finding. The King of Bahrain, for example, set up 
the Bahrain Independent Commission of Inquiry to report on the viola-
tions of human rights law during the protests that occurred in Bahrain 
from February-March 2011.50 The President of Kyrgyzstan initiated the 
creation of the Independent International Commission of Inquiry into the 
Events in southern Kyrgyzstan in 2010.51 The Danish Immigration Ser-
vice dispatched a fact-finding mission to Colombo to investigate the hu-
man rights and security situation for Tamils in Sri Lanka.52  

1.2.2. Scope of the Mandate  

The diversity of fact-finding missions manifests itself not only in the vari-
ety of the bodies that sanction such missions, but also in the scope of their 
mandates, which can be formulated in very broad or very narrow terms. 
There are fact-finding endeavours aiming at monitoring the fulfilment of a 
particular international obligation such as compliance by Iraq with its dis-
armament obligations imposed after the Gulf War,53 or non-violation by 
Syria of the prohibition to use chemical weapons.54  The scope of the 
mandate can be even narrower and focus on the investigation of a particu-
lar event – such as the assassination of a political leader (Rafiq Hariri or 
Benazir Bhutto),55 or the specific attacks on UN personnel.56 Some other 
missions are temporarily, rather than substantively, limited. This is usu-

                                                   
49  For example, Truth and Reconciliation Commission of South Africa established by 

The Promotion of National Unity and Reconciliation Act, No. 34 of 1995 (assented to 19 
July 1995). 

50  The Royal Order No. 28 of 2011 attached as annex to the Report of the Bahrain Independ-
ent Commission of Inquiry. 

51  Report of the Independent International Commission of Inquiry into the Events in southern 
Kyrgyzstan, 4 May 2011. 

52 Danish Immigration Service, Human Rights and Security Issues concerning Tamils in Sri 
Lanka, October 2010. 

53  Security Council Resolution 1284 (1999), 17 December 1999. 
54  Letter dated 22 March 2013 from the Secretary-General addressed to the President of the 

Security Council (S/2013/184), 25 March 2013. 
55  Security Council Resolution 1595 (2005), 7 April 2005; and Letter of the Secretary-

General to the President of the Security Council (S/2009/67), 2 February 2009. 
56  Security Council Resolution 885 (1993), 16 November 1993. 
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ally the case with the reports prepared by the The Office of the UN High 
Commissioner for Human Rights as part of its investigative mandate. For 
example, the mission of Mary Robinson to look into the situation of hu-
man rights in Chechnya lasted only five days.57 These types of missions 
are not focused on collecting facts as much as they serve to show the re-
sponsiveness of the international community to the situations that require 
its immediate attention.58 The scope of the mission’s mandate may be lim-
ited to the establishment of particular facts. For example, the OSCE’s 
Fact-Finding Mission to the Occupied Territories of Azerbaijan Surround-
ing Nagorno-Karabakh aimed at determining the existence of settlements 
in the area.59  

However, it is often the case that the mandate of the mission is 
broad and requires its members to make normative assessments of the vio-
lations of human rights and humanitarian law in the region. For example, 
the UN Human Rights Council dispatched a mission to Syria to investi-
gate “all alleged violations of international human rights law”.60 The In-
dependent International Fact-Finding Mission on the Conflict in Georgia 
sanctioned by the EU Council in Georgia investigated “the origins and the 
course of the conflict in Georgia, including with regard to international 
law, humanitarian law and human rights, and the accusations made in that 
context”.61 The report of the Fact-Finding Mission on the Gaza Conflict 
conducted by the UN Human Rights Council considered “any actions by 
all parties that might have constituted violations of international human 

                                                   
57  Report of the UN High Commissioner for Human Rights and follow up to the World Con-

ference on Human Right – Situation of Human Rights in Chechnya in the Russian Federa-
tion, Commission on Human Rights, 56th Session Geneva, 5 April 2000. See also Report 
of the High Commissioner for Human Rights on the situation of human rights in Kosovo, 
Federal Republic of Yugoslavia, Commission on Human Rights, 56th Session Geneva, 
(E/CN.4/2000/32). 

58  M. Cherif Bassiouni, “Appraising UN Justice-Related Fact-Finding Missions”, in Journal 
of Law and Policy, 2001, vol. 5, no. 35, p. 45. 

59  “Report of the OSCE Fact-Finding Mission (FFM) to the Occupied Territories of Azerbai-
jan Surrounding Nagorno-Karabakh (NK)”, 28 February 2005. 

60  UN Human Rights Council, Report of the United Nations High Commissioner for Human 
Rights on the situation of human rights in the Syrian Arab Republic, 15 September 
2011, A/HRC/18/53, § 4, emphasis added. 

61   “Council Decision 2008/901/CFSP of 2 December 2008”, Official Journal of the European 
Journal, 3 December 2008.  
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rights law or international humanitarian law”.62 However, this report ex-
plicitly stated that the mission did not attempt to identify the individuals 
responsible for the commission of offences.63 This is in contrast with the 
work of the UN Commission of Experts for the Former Yugoslavia, 
which collected information regarding the persons individually responsi-
ble for crimes against humanity and grave breaches of international hu-
manitarian law.64  

There are also missions with a narrowly framed mandate, which 
still engage in normative assessments of the violations of human rights 
and humanitarian law. For instance, the FIDH organised a mission to ana-
lyse the human rights situation in the Mapuche communities in Chile as 
related to forest exploitation and the Ralco project.65 Another example is 
the UN Board of Inquiry to review and investigate nine incidents in the 
Gaza Strip and southern Israel that occurred between 27 December 2008 
and 19 January 2009. It assessed the deaths of civilians in accordance 
with the rules and principles of international humanitarian law.66 

1.2.3. Outcome of the Mission 

The classification of fact-finding missions based on their outcome is a less 
straightforward exercise than categorising on the basis of the sanctioning 
body or the scope of their mandates. The result of the mission may not 
always be easily foreseeable. This is because fact-finding missions oper-
ate in a highly politicised context, and the outcome depends, among other 
things, on the degree of political support from the Security Council, as 
well as the authority that established the mission.67 The other reason for 

                                                   
62  Report of the United Nations Fact-Finding Mission on the Gaza Conflict, 25 September 

2009 (A/HRC/12/48), § 11. 
63  Ibid., § 25. 
64  Final Report of the Commission of Experts Established Pursuant to Security Council Reso-

lution 780 (1992), 27 May 2004 (S/1994/674), § 4. 
65  The FIDH Report on International Investigative Mission in Chile – The Mapuche People: 

Between Oblivion and Exclusion, No. 358/2, 22 August 2003. 
66  Letter from the Secretary-General addressed to the President of the Security Council, 4 

May 2009 (A/63/855) with the Summary by the Secretary-General of the report of the 
United Nations Headquarters Board of Inquiry into certain incidents in the Gaza Strip be-
tween 27 December 2008 and 19 January 2009, § 28. 

67  M. Cherif Bassiouni, 2001, p. 38, supra note 58. 
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the lack of predictability is the fact that the mandates operate on an ad hoc 
basis, without proper continuity or institutional memory.68 

There are a number of potential outcomes of the fact-finding mis-
sions, depending on the scope of their respective mandates and political 
will. First, factual investigations conducted by the relevant body may re-
sult in the establishment of a court or tribunal. This strategy allows for the 
initiation of individual prosecutions of those responsible on the basis of 
the information collected by the fact-finding mission.69 Examples of such 
missions are the Commission of Experts for the Former Yugoslavia,70 the 
International Commission of Inquiry concerning Rwanda,71 the Group of 
Experts for Cambodia,72 and the International Independent Investigation 
Commission to assist in investigation of all aspects of the assassination of 
the former Prime Minister of Lebanon, Rafiq Hariri.73  

Secondly, some missions, short of providing the basis for interna-
tional prosecutions, may come up with a list of recommendations of a 
humanitarian character addressed to the state concerned or the interna-
tional community as a whole. For example, the Commission of Inquiry on 
Lebanon advised the UN Human Rights Council to enhance humanitarian 
assistance and reconstruction, to assess the legality of some weapons and 
to address and promote legal means for individuals to redress.74 The Inde-
pendent International Fact-Finding Mission to investigate the implications 
of the Israeli settlements on the civil, political, economic, social and cul-
tural rights of the Palestinian people throughout the Occupied Palestinian 
                                                   
68  Ibid., p. 48. 
69  There are fact-finding limitations in the work of international tribunals which fall outside 

the scope of this chapter. For the treatment of the topic, see Nancy Amoury Combs, Fact-
Finding Without Facts: The Uncertain Evidentiary Foundations of International Criminal 
Convictions, Cambridge University Press, 2010. 

70  Final Report of the Commission of Experts Established Pursuant to Security Council Reso-
lution 780 (1992), 27 May 2004 (S/1994/674), § 3. 

71  Final Report of the Commission of Experts established pursuant to Security Council Reso-
lution 935 (1994), 9 December 1994 (S/1994/1405), § 3. 

72  Report of the Group of Experts for Cambodia established pursuant to General Assembly 
Resolution 52/135, including identical letters dated 15 March 1999 from the Secretary-
General to the President of the General Assembly and the President of of the Security 
Council. 

73  Report of the Secretary-General on the establishment of a special tribunal for Lebanon on 
15 November 2006 (S/2006/893). 

74  Report of the Commission of Inquiry on Lebanon pursuant to Human Rights Council 
Resolution S-2/1, 23 November 2006 (A/HRC/3/2), § 31. 
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Territory called upon Israel to cease all settlement activities without pre-
conditions, initiate a process of withdrawal of all settlers from the Occu-
pied Palestinian Territory, and put an end to the human rights violations 
that are linked to the presence of settlements.75  

Thirdly, the fact-finding mission may lead to further institutional 
developments, such as the establishment of a more permanent body with a 
wider mandate. The conclusions of the Human Rights Council fact-
finding mission for the Syrian Arab Republic about the existence of pat-
terns of human rights violations in the country resulted in the establish-
ment of a body with a wider mandate and an additional task of identifying 
those responsible with a view of holding them accountable – an independ-
ent international commission of inquiry.76  

Fourthly, the deployment of the fact-finding mission may result in 
the expression of public outcry and concern in response to the security 
and humanitarian situation in a certain region. The ECOWAS Fact-
Finding Mission in Northern Mali in 2012 resulted in the call for cease-
fire.77 This particular outcome corresponds to the public outreach role of 
the human rights organisations. 

Fifthly, the missions may aim at broader goals such as contributing 
to truth, justice and reconciliation in the respective region. This is usually 
the case with the truth and reconciliation commissions (hereinafter 
‘TRCs’). 78  Finally, the mission may be context-based and strive to 
achieve a particular political aim. This was the case with the Security 
Council’s fact-finding mission to Kosovo prior to its declaration of inde-
pendence.79  

                                                   
75  Report of the independent international fact-finding mission to investigate the implications 

of the Israeli settlements on the civil, political, economic, social and cultural rights of the 
Palestinian people throughout the Occupied Palestinian Territory, including East Jerusa-
lem, 7 February 2013 (A/HRC/22/63), §§ 112–113. 

76  Report of the Independent International Commission of Inquiry on the Syrian Arab Repub-
lic, 23 November 2011 (A/HRC/S-17/2/Add.1), §§ 1, 4. 

77  ECOWAS Statement on the Situation in the North of Mali, Communiqué N°: 065/2012, 19 
March 2012. 

78  See, for example, The Report of Truth and Reconciliation Commission for the Republic of 
Liberia, vol. I, Preliminary Findings and Determinations, p. 2. 

79 UN News Centre, “Security Council told that Kosovo remains calm but tense”, available at 
http://www.un.org/apps/news/story.asp?NewsID=22516&Cr=kosovo&Cr1=.UjLx52TOnd
5, last accessed on 13 September 2013. 
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1.3. Chapter Contributions 

Chapters 2 and 3 open this anthology with the analysis and observations 
based on the professional experience of the authors. Chapter 2 by Richard 
J. Goldstone offers an insider’s look into the fact-finding missions and 
inquiries in South Africa and internationally. Goldstone participated, inter 
alia, in the Standing Commission on Political Violence and Intimidation 
in South Africa (the Goldstone Commission), the Oil-for-Food Inquiry, 
and the UN Fact-Finding Mission on Gaza. He provides an authoritative 
and insightful account of the challenges inherent in fact-finding missions 
and the lessons that he has learned with regard to the quality control of 
such missions. Goldstone’s particular recommendations on how to im-
prove the quality control of fact-finding missions include enhancing its 
actual and perceived independence, clearly stipulating the terms of refer-
ence, paying attention to the language of the report, and ensuring the se-
curity of the mission members. 

In Chapter 3, Martin Scheinin draws on his experience as a member 
of the UN Human Rights Committee and as Special Rapporteur of the 
Human Rights Council in his critical assessment of the independent fact-
finding by the UN human rights machinery. Scheinin contends that not all 
‘fact-finding’ share the same purpose or should be guided by the same 
standards. In particular, the procedures aiming at establishing the respon-
sibility of a state for human rights violations should not be subjected to 
evidence requirements typical for determining individual criminal ac-
countability. Scheinin also encourages applying caution when using the 
material obtained through fact-finding in criminal investigation. 

In Chapter 4, the author Simon De Smet focuses on quality control 
and the theory of fact-finding. He points out that modern international 
fact-finding is unsatisfactory due to the lack of awareness of the basic 
epistemic principles that are at play. De Smet discusses a few epistemo-
logical concepts relevant to international fact-finding in an attempt to 
sharpen the understanding of the process of fact-finding and its limita-
tions. In particular, he emphasises the relevance to international fact-
finding of the two different methods of justifying beliefs: the probabilistic 
method and the relative plausibility theory.  

Chapter 5 by LIU Daqun discusses quality control in truth and rec-
onciliation processes, recognising truth-seeking as an important post-
conflict goal in its own right, which exists either alongside trials or as an 
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alternative. He explores various aspects that are vital for the functioning 
of the truth and reconciliation commissions: composition of the commis-
sion, applicable standard of proof, resources, and the production of the 
final report. He stresses the significance of having a clear mandate for 
conducting the investigations in conformity with four principles: fairness, 
credibility, impartiality and independence. He maintains that the ability of 
commissioners to shape policy and resolve ambiguity in the commission’s 
mandate is another vital consideration for effective truth-seeking. 

Chapters 6 and 7 look into the specific issue of the formulation of 
the mandates of international fact-finding commissions. In Chapter 6 
FAN Yuwen aspires to contribute to the improvement of the quality of 
fact-finding by formulating criteria for the mandates. The author proposes 
a layered approach to the formulation and implementation of the man-
dates, whereby the best result is achieved by balancing conflicting consid-
erations on a step-by-step basis. Among these issues are the tension be-
tween accuracy and flexibility, breadth and specificity, and impartiality 
and neutrality. Isabelle Lassée argues in Chapter 7 for a new approach to 
the design and implementation of the mandates of international fact-
finding missions. She identifies two main problems with the mandates: 
first, they are not always timely or contextually relevant; and second, the 
work of the missions often lacks methodology. Lassée offers a solution to 
these problems through the enhancement of the external and internal co-
herence of the mandates. External coherence refers to the formulation of 
the mandate in precise terms by the sanctioning body, while the internal 
coherence denotes the overall methodology adopted by the commission 
itself.  

Chapter 8 explores another crucial aspect of international fact-
finding: the selection of the members of the mission. In this chapter, WU 
Xiaodan reflects on the importance of the composition of the mission for 
the credibility, legitimacy and effectiveness of the mandate. She outlines 
some concerns stemming from the lack of a uniform procedure for select-
ing the members of UN-mandated fact-finding missions. In particular, 
WU focuses on the questions of impartiality, legal expertise and manage-
ment skills of mission members. She concludes that the UN needs to de-
velop and standardise a uniform set of rules for fact-finder selection to 
further legitimise the process of international fact-finding.  

In the following Chapter 9, Dan Saxon proceeds with the quest for 
improvement of the quality of fact-finding endeavours. Saxon argues that 
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it is of utmost importance to clarify the purposes of international fact-
finding missions. He points out that while the missions are often set up to 
report on the violations of international human rights and humanitarian 
law, the legal perspective may ignore the political context in which the 
mandate operates. This confusion leads to the lack of clear understanding 
of the objectives of international fact-finding missions. Saxon recom-
mends de-coupling mission activities from politics to the greatest extent 
possible. 

Chapters 10 and 11 offer two distinct case studies of fact-finding 
missions, one in Nepal, and one in the former Yugoslavia. Chris Mahony, 
in Chapter 10, considers security implications linked to the establishment 
of the Commission on Investigation of Disappeared Persons, Truth and 
Reconciliation in Nepal in the spring of 2013. Mahony focuses on the 
commission’s anticipated inability to provide adequate protection to the 
witnesses; which may lead, in turn, to the delay (and potential denial) of 
truth and justice. The author identifies a number of areas where the work 
on witness protection can be improved. These fields include funding allo-
cation, personnel training, and the management of the programme. 

In Chapter 11, David Re ponders reasons why the reports prepared 
by the fact-finding missions in the former Yugoslavia had comparatively 
little effect on either the evidence presented at trial or the judgements 
themselves. Re concludes that there is an overlap in gathering material (or 
‘evidence’ if it gets to the court) for the purposes of fact-finding and in-
ternational criminal justice, and the credibility of the courts and fact-
finding missions increases only with improving the accuracy and reliabil-
ity of the information on which they rely. In this regard, the fact-finding 
organisations should learn from how criminal courts scrutinise their re-
ports.  

Chapter 12 provides a different perspective on the same subject 
matter. It questions the impact of international criminal law on interna-
tional fact-finding. Dov Jacobs and Catherine Harwood reflect on the am-
biguity of the international criminal law-focused fact-finding: on the one 
hand, it improves the quality of the final product by requiring rigorous 
methodology that enhances the credibility of the reports, but on the other 
hand, it reduces unnecessarily the scope and the outcome of the fact-
finding mission. The authors track the migration of international criminal 
law concepts from the courtroom into fact-finding commissions, while 
questioning the use of these concepts as a point of reference. They con-
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clude that international criminal law outside the courtroom might not ac-
tually be international criminal law.  

The discussion about the interplay between international criminal 
law and international fact-finding continues in Chapter 13, where Lyal 
Sunga offers his view as to whether the information from the UN human 
rights sources could be admitted as direct evidence in an international 
criminal trial. He answers the question in the positive, suggesting that the 
urgency of international criminal justice for victims, survivors, and af-
fected communities demands that international criminal investigators and 
prosecutors take into account the information available to them despite 
the obstacles posed by the different standards of proof and modus oper-
andi of various fact-finding missions.  

Wolfgang Kaleck and Carolijn Terwindt focus in Chapter 14 on the 
fact-finding work by non-governmental organisations (‘NGOs’). They 
take a step back from the general debate about the need to create a uni-
form standardised methodology for NGO fact-work and assess critically 
the role of the NGO’s position vis-à-vis the communities with which they 
work. It is frequently the case that NGO fact-work plays a role in court-
room proceedings. However, this path, often adopted by the NGOs as 
given and without further considerations, requires more reflection.  

Chapter 15 highlights the challenges specific to the humanitarian 
law fact-finding. In this contribution, Charles Garraway, a Vice-President 
of the International Humanitarian Fact-Finding Commission, identifies 
different legal regimes that shape the process of modern fact-finding and 
determine its parameters. Garraway reflects on the future of the Commis-
sion that, despite never having been called into action in the past, offers 
some distinct advantages for the future. Among these benefits are its le-
gitimacy as a permanent institution established pursuant to an interna-
tional mandate and its efficiency in processing confidential enquiries.  

Finally, Chapter 16 by Ilia Utmelidze concludes with reflections on 
methodological challenges involved in processing large quantities to in-
formation in the context of international fact-finding and possibilities of 
using the information technology. The author discusses the quantitative 
and qualitative challenges involved in international fact-finding, with the 
primary focus on methodology-based technology tools that could make 
fact-work more effective and accurate as well as support knowledge-
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based legal analysis. He argues that dealing with sizeable data is not a 
matter of technology but methodology.  

1.4. Further Research Agenda 

This book shows that there are several issues pertaining to non-criminal 
justice fact-finding commissions and inquiries that can benefit from fur-
ther research. Such analysis could contribute to increasing the quality of 
their fact-work. The improvements can be both substantial and proce-
dural.  

1.4.1. Substantive Issues 

From the substantive point of view, one of the most decisive challenges in 
fact-finding is the formulation of the mandate. It is essential to pose real-
istic objectives that fact-finding missions are able to achieve. The current 
trend is overexpansion of the scope of the mission.80 It appears that in 
many instances fact-finding drifts away from the fact-work towards defin-
ing the law.81 In other cases, one observes an ambitious attempt to under-
stand comprehensively root causes, circumstances, factors, context and 
motives of countrywide situations of repression or violence.82 The fact-
finding commissions with widely defined, open-ended objectives may 
struggle to meet the expectations, especially when funding is inadequate 
or the available time is limited.83 Consequently, there is a high demand for 
the formulation of the discreet specific functions that have the potential of 
being met in practice.84 

Another substantive research issue pertaining to international fact-
finding concerns the intertangling of the factual conclusions and legal as-
sessments. Some reports prepared by the fact-finding commissions go be-
yond factual conclusions and make legal pronouncements. This peculiar-
                                                   
80  Report of the Special Rapporteur on the promotion of truth, justice, reparation and guaran-

tees of non-recurrence, supra note 20, § 94. 
81  Dapo Akande and Hannah Tonkin, “International Commissions of Inquiry: A New Form 

of Adjudication?”, in EJIL: Talk!, available at http://www.ejiltalk.org/interna tional-
commissions-of-inquiry-a-new-form-of-adjudication/, last accessed on 13 September 
2013. 

82  Report of the Special Rapporteur on the promotion of truth, justice, reparation and guaran-
tees of non-recurrence, supra note 20, § 40.  

83  Ibid., § 97. 
84  Ibid., § 102. 
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ity gives fact-finding missions a normative flavour. The task of ascertain-
ing the facts is certainly to be performed in an impartial manner.85 This 
does not mean, however, that fact-finding is a neutral activity.86 As one of 
the legal commentators put it back in 1973, the fact finders “cannot afford 
an attitude of neutrality” .87 The solution may be to work on devising pro-
cedures separating to the largest extent possible the questions of fact from 
the questions of law, while respecting the boundaries of the mission as 
defined by the mandate.  

Another issue for further research is defining the purposes of fact-
finding. As discussed extensively in several chapters of the anthology, the 
commissions differ from judicial organs in that they are not bound by the 
‘beyond reasonable doubt’ standard of proof, the principle of equality of 
arms, or the principle of individual criminal responsibility. The question 
that arises is that of procedural fairness or lack thereof in handling the in-
formation obtained by the mission.88 If the mission’s objective is to estab-
lish patters of violations as opposed to assessing individual conduct for 
criminal trial purposes,89 does it have to elaborate on the standard of proof 
used in the report?90 The answer to this question has to be influenced by 
an additional consideration that the reports of the commissions often be-
come authoritative statements about the situation and are frequently used 
to back the decisions of the political bodies.91 There are particular diffi-
culties attached to determining violations of norms of international hu-
manitarian law due to their specific characteristics, such as, for example, 
the relevant state of mind of the attacker and his or her evaluation of the 
situation before the attack.92  

                                                   
85  Bertrand G. Ramcharan, International Law and Fact-Finding in the Field of Human 

Rights, Martinus Nijhoff Publishers, 1982, p. 7. 
86  Ibid. 
87  Theo van Boven, “Fact-Finding in the Field of Human Rights”, in Israel Yearbook on 

Human Rights, 1973, vol. 3, no. 93, p. 106 
88  Dapo Akande and Hannah Tonkin, supra note 81. 
89  Théo Boutruche, “Credible Fact-Finding and Allegations of International Humanitarian 

Law Violations: Challenges in Theory and Practice”, in Journal of Conflict and Security 
Law, 2011, vol. 16, no. 1, p. 114. 

90  Ibid., p. 114. 
91 Dapo Akande and Hannah Tonkin, supra note 81. 
92  Théo Boutruche, supra note 89, p. 124. 
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1.4.2. Procedural Issues 

In addition to the substantive challenges, there are a number of procedural 
issues ingrained in international fact-finding that require a closer look be-
cause they have the potential of influencing the outcome of the mission. 
For example, it is advisable to look into improving logistical support for 
the fact-finding missions because practical problems such as access to the 
country under examination, availability of information, or security con-
cerns for the mission members may impede fact-finding processes. It 
would be benefical to further explore the ways of securing state consent to 
allow access to classified military information, which is essential in de-
terminations on some questions of international humanitarian law.93 Fact-
finding could benefit from exploring alternative mechanisms of obtaining 
information in the instances when the physical access of mission members 
to the territory in question is limited by the state under scrutiny. This was 
the case with Israel’s refusal to fully co-operate with the UN Fact-Finding 
Mission on the Gaza Conflict. Israel declined to provide the members of 
the mission with access to Gaza.94 Logistical issues are particularly press-
ing in the case of fact-finding by non-governmental organisations. The 
fact-finding work of the most prominent human rights NGOs tends to fo-
cus on issues of physical integrity (such as torture), extrajudicial execu-
tions, and arbitrary detention.95 This data is often in the exclusive control 
of states, which are not keen on disclosure.96 Further analysis of the nature 
and impact of challenges such as those described above could make a sig-
nificant contribution.  

The substantive outcome may also be affected by the mere lack of 
the visibility of the mission. Fact-finding cannot be perceived as a process 
that ends with the production of a written document. It is only a part of 
the process whereby the mission achieves its objectives. Research into 
outreach activities such as public communication in connection with the 
submission of the final report is essential to increasing the impact of the 
mission and, hence, its efficiency. It is advisable to involve different 

                                                   
93  Ibid., p. 121. 
94  Report of the United Nations Fact-Finding Mission on the Gaza Conflict, 25 September 

2009 (A/HRC/12/48), § 144. 
95  Diane Orentlicher, “Bearing Witness: The Art and Science of Human Rights Fact-

Finding”, in Harvard Human Rights Journal, 1990, vol. 3, p. 94. 
96  Ibid., p. 95. 
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stakeholders in the discourse related to the report after it has been re-
leased. This is an area that requires further analysis. 

There is also room for further study of how there could be im-
provement in the composition of fact-finding missions, their organisation, 
and the resources made available to them. The anthology contributes to 
this discussion in Chapters 5 and 8. These issues strongly affect the qual-
ity and impartiality of fact-finding processes. For example, the appoint-
ment of non-UN staff associated with certain political agendas as heads or 
members of such missions might prejudice the final outcome.97 Structur-
ing financial issues pertaining to fact-finding can also release undue pres-
sure and uncertainty.  

Research effort could also be directed to enhancing the key work 
processes in international fact-finding, including the writing of reports 
and conclusions. Mediocre performance of some fact-finding missions 
may be explained by the lack of rigorous methodology and quality con-
trol, which may, in turn, be caused in part by the lack of continuity in in-
ternational fact-finding.98 In this regard, some consider it unfortunate that 
the attempts to establish a permanent commission of inquiry with its own 
terms of reference, composition and procedure, failed.99 The methodology 
of fact-finding is a particularly serious challenge for non-governmental 
organisations. The credibility of the NGO reports is often subjected to 
enhanced scrutiny by the international community, with suggestions that 
the NGOs lack objectivity or that the output suffers from low quality. This 
criticism could stem in part from the lack of generally recognised meth-
odological standards guiding substantial fact-finding endeavours by the 
NGOs and guarding it against distortions.100 Given that some of the larg-
est NGOs do not even have internal manuals for their fact-finding work, 
reaching broader agreement among such organisations would seem rather 
ambitious at this stage of their professionalisation. This is an area that in-
vites critical research.  

                                                   
97  M. Cherif Bassiouni, supra note 58, p. 39. 
98  Ibid., p. 41. 
99  Karl Josef Partsch, 1981, p. 62, supra note 5. 
100 Diane Orentlicher, supra note 95, p. 135. 
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1.5. Conclusion 

Since the 1990s, non-criminal justice international fact-finding has come 
to enjoy wide recognition as a corollary and, in many cases, an alternative 
to international criminal justice as a mechanism for achieving account-
ability for the violations of humanitarian and human rights law. Such fact-
finding often has the capacity to surpass international criminal justice in 
accomplishing the objectives of setting the historical record and contribut-
ing to national reconciliation. Despite its mounting importance, the topic 
of non-criminal justice international fact-finding receives considerably 
less attention in the scholarly literature than various issues related to in-
ternational criminal law. The present anthology seeks to remedy this 
situation and contribute to a deeper understanding of the challenges inher-
ent in non-criminal justice fact-finding. Its specific focus – quality control 
in fact-finding – embraces different aspects of the process. The quality of 
the mandate, independence, methodology, and reporting practices deter-
mine the utility, efficacy and legitimacy of fact-finding commissions and 
inquiries. Different legal regimes and standards of reporting make the fi-
nal outcome of the mission less predictable absent proper quality control.  

Increasing the awareness and understanding of quality control may 
enhance the value of non-criminal justice fact-finding to relevant stake-
holders including ultimately, the victims and, indirectly, taxpayers who 
make it possible for the governments to support such commissions. More 
refined quality control mechanisms can make the success of international 
fact-finding less dependent on the individual composition of any given 
commission. The leadership of fact-finding processes remains, however, 
of the utmost importance to foster a culture of quality control, in which 
the will of individual fact-finders to professionalise is nutured by example 
and not only by peers. Being mandate-centred helps fact-finders to 
sharpen their awareness of quality control. Quality control can contribute 
to the substantive independence of the fact-finders’ assessment of allega-
tions of serious violations of international criminal, humanitarian or hu-
man rights law. 
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Quality Control in International Fact-Finding 
Outside Criminal Justice for  
Core International Crimes 

Richard J. Goldstone* 

2.1. Introduction 

It was my great privilege to work with the late Judge LI Haopei when he 
was one of the first 11 judges appointed to the United Nations Interna-
tional Criminal Tribunal for the former Yugoslavia. He served in the Ap-
peals Chamber of both that Tribunal, as well as that of the International 
Criminal Tribunal for Rwanda. Judge LI was in his late 80s at the time of 
his appointment. He brought a vigorous mind and huge experience in in-
ternational law with him to The Hague. He was mentally and physically 
agile. My wife, Noleen, and I accompanied a group of the judges to a 
game park some hours by bus from Arusha in Tanzania. It was a bumpy 
ride on unpaved roads, but that did not appear to be of concern to Judge 
LI. He was fluent in more than a dozen languages and his spoken and 
written English was impeccable. His judgements are models of concise 
analysis and elegant writing.  

                                                   
*  Richard J. Goldstone, Visiting Professor of Law at the University of Virginia Law 

School, is a former justice of the Constitutional Court of South Africa and was the first 
Chief Prosecutor of the International Criminal Tribunals for the Former Yugoslavia and 
for Rwanda. This chapter is based on his 2013 LI Haopei Lecture presented at the Euro-
pean University Institute in Florence on 20 May 2013. Justice Goldstone was appointed by 
the UN Secretary-General to the Independent International Committee to investigate the 
Iraq Oil-for-Food Programme. In 2009, he led the UN Fact-Finding Mission on Gaza. 
Among his other professional endeavours, Goldstone served as chairperson of the Com-
mission of Inquiry regarding Public Violence and Intimidation that came to be known as 
the ‘Goldstone Commission’; and of the International Independent Inquiry on Kosovo. He 
also was co-chairperson of the International Task Force on Terrorism, which was estab-
lished by the International Bar Association; director of the American Arbitration Associa-
tion; a member of the International Group of Advisers of the International Committee of 
the Red Cross; and national president of the National Institute of Crime Prevention and the 
Rehabilitation of Offenders. He is a foreign member of the American Academy of Arts and 
Sciences and an honorary member of the Association of the Bar of the City of New York. 
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During Judge LI’s period of office in The Hague, my wife and I 
also had the pleasure of making the acquaintance of his daughter, Profes-
sor LING Yan. She is a distinguished lawyer and teacher and we were 
able to renew our friendship on a recent visit to Beijing, where we en-
joyed her friendship and hospitality.  

When informed that the FICHL proposed to establish a lecture se-
ries (on which this volume is based) in the name of her father, Professor 
LING stated: 

I remember my father as a curious man. I hope the LI Haopei 
Lecture Series will consistently place on the agenda cutting-
edge topics and always seek to contribute to the broadening 
of our understanding of international law and its role. If it 
does, the Series could serve as a meeting ground for open-
minded international lawyers and students from East and 
West.1 

The topics addressed in the LI Haopei Lecture Series certainly re-
flect the wish of Professor LING.  

2.2. The Approach of this Chapter 

Fact-finding missions are usually, if not invariably, established to inquire 
into situations that are politically fraught and in which the facts are hotly 
disputed. If such inquiries are to have any value, there must be general 
confidence by the contesting sides that the inquiry will be conducted im-
partially and independently. There must be a perception that those who 
are entrusted with the mission will not be biased in favor of or against one 
of the contesting parties. 

Fact-finding missions might have various objectives. They might be 
established to calm a nation and to assist reconciliation. They might be set 
up to provide the basis for future criminal investigations. Alternatively, 
they may be intended to deter future violations of the norms of human 
rights or humanitarian law. Some of these objectives may overlap. 

During my career, I have been involved with a number of different 
fact-finding missions, both domestic and international. I propose in this 
chapter to consider my own experiences and to approach the issue of 
quality control through that subjective lens.  
                                                   
1  “Statement by Professor LING Yan”, available at http://www.fichl.org/li-haopei-lecture-

series/statement-by-professor-ling-yan/, last accessed on 8 August 2013. 
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I have been privileged to be involved in the following fact-finding 
missions and inquiries: 
 South Africa: 

1. The death in detention of Clayton Sithole (1990); 
2. the Sebokeng Inquiry (1990); and 
3. the Standing Commission on Political Violence and Intimida-

tion (the Goldstone Commission) (1991–1994). 
 International: 

1. The Kosovo Commission (2000); 
2. the Oil-for-Food Inquiry (2004–2005); 
3. Gaza and Operation Cast Lead (2009); and 
4. the Hammarskjold Inquiry (2012–2013). 

For the sake of brevity, it is not possible to consider all of them here 
and I have omitted the Kosovo and Hammarskjold inquiries from the 
analyses that follow. 

2.3. Clayton Sithole Inquiry 

During the Apartheid years, scores of South Africans, the vast majority 
black, died in police detention. In every case, the police put out exculpa-
tory explanations. Regardless of those explanations, there was a wide-
spread perception that the police were responsible for those deaths.  

On 11 February 1990, Nelson Mandela was released from prison af-
ter serving 27 years of a life term for high treason. 12 days earlier, it was 
announced that there had been yet another death in detention. Clayton 
Sizwe Sithole was found hanged in a prison cell in the Johannesburg Cen-
tral Police Station. Sithole was a member of the armed wing of the Afri-
can National Congress. He was also the partner of Zindzi Mandela, the 
daughter of Nelson and Winnie Mandela, and the father of her three-
month old son.  

According to the police, Sithole was one of a group of men who had 
been arrested after having been found in possession of an arms cache that 
included an AK-47 automatic rifle, a revolver and 27 rounds of ammuni-
tion. Four days after his arrest, Sithole was found hanged in his cell. 
Much to the surprise of most South Africans, President F.W. de Klerk an-
nounced that he was establishing a judicial inquiry into the death of 
Sithole. I accepted the invitation from President de Klerk to conduct the 
inquiry. This appointment was highly unusual, as inquests into unnatural 
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deaths were invariably held by a magistrate under legislation that regu-
lated autopsies. The decision to appoint a judge of what was then the 
highest court in the land, to inquire into this matter reflected the political 
sensitivity of the incident.  

As the evidence unfolded during five days of oral testimony, it be-
came clear beyond any question that Sithole had in fact taken his own life; 
indeed, that conclusion was shared by the legal team acting for his family. 
I found that the probable reason for the suicide was Sithole’s remorse at 
having informed the police of alleged criminal conduct by Winnie Man-
dela. Because she was not represented at the inquiry, I considered it unfair 
to make public the substance of the serious allegations that implicated her 
in serious criminal conduct. With the agreement of counsel for the Sithole 
family and the South African Police, these allegations were kept confiden-
tial.  

The finding was broadly accepted by South Africans and, impor-
tantly, by the black majority who had no good reason to place any trust in 
the Apartheid police force. One of the reasons for the acceptance of the 
finding was the impartiality that I had demonstrated during my previous 
10 years on the bench of the Transvaal Supreme Court and my rulings 
against the Government of the day. This was clearly present to the mind 
of President de Klerk in having decided to appoint me to conduct the in-
quiry. The transparency with which the evidence was led was also as im-
portant. I decided that I would not hold the inquiry in a court building, 
preferring instead a more public-friendly venue. We sat in a hearing room 
at the Johannesburg City Hall. There was no visible security and large 
numbers of people attended the five days during which the evidence was 
heard.  

The South African Government wanted to avoid the death of 
Sithole casting a dark shadow over the release from prison of Nelson 
Mandela and the opening of a new chapter of reconciliation in South Af-
rica. The fact-finding mission and the acceptance of its conclusion that 
there was no foul play in the death removed this incident from the politi-
cal discourse. 

2.4. Sebokeng 

In 1990, South Africans anticipated that the transition to democracy 
would be a peaceful process. That expectation was shattered by the in-
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cremental escalation of public violence across the country. The vast ma-
jority of the white community referred in a demeaning fashion to the 
“black-on-black” violence resulting from the political rivalry between the 
Nelson Mandela’s African National Congress (‘ANC’) and Mangosuthu 
Buthelezi’s Inkatha Freedom Party (‘IFP’). Mandela ascribed much of the 
violence to an Apartheid-supporting “third force” as a way of destabilis-
ing the ANC and retarding the transition to democracy. Elements in the 
police and army were alleged to have been behind these attempts to de-
stabilise. 

On a number of occasions, the transition process was interrupted 
and almost derailed by some of the more serious incidents of violence, 
death and injury. The first of these resulted from a mass protest-march on 
26 March 1990 by many thousands of black inhabitants of Sebokeng, a 
township near Johannesburg. A line of police officers blocked the demon-
strators from advancing in the direction of a white residential area. There 
was a stand-off that ended with the police firing live ammunition at the 
demonstrators, killing 14 and injuring almost 400 of them.  

I was appointed by President de Klerk to conduct a judicial fact-
finding inquiry into the incident. I again decided that the inquiry should 
not be held in a court building, and the evidence and argument were heard 
in the civic center in a town not far from Sebokeng. The public gallery 
was full to overflowing on most of the days on which we sat. There was 
no security and on one of the days of the inquiry there was a scare when a 
young man wearing battle fatigues walked into the public gallery carrying 
what turned out to be a wooden replica of an AK-47 automatic machine 
gun. I noticed the young man walk into the hall and, observing his relaxed 
manner, I was not concerned. However, when a plainclothes police officer 
saw the man, he requested me to adjourn the hearing. I did so for the short 
time it took to establish that there was no danger posed by the young man. 
As one might expect, the incident resulted in quite some media attention. 

The families of those killed and injured were represented by leading 
counsel and so, too, were the South African Police. After many days of 
evidence, I issued a report in which I criticised the actions of the police 
and held that they had used force that was “immoderate and dispropor-
tionate to any lawful object to be attained”. I recommended that the police 
officers responsible for the shooting should be prosecuted for homicide 
and that the State be held liable for the payment of damages to the fami-
lies of those killed and to those who were injured. 
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Elements in the white community were scathing in their criticism of 
the report. I was accused of ignoring the safety and security interests of 
the white community and failing to appreciate the valiant efforts of the 
police to protect white South Africans. I received a number of death 
threats and much criticism from the right-wing, pro-Apartheid press. 

However, the majority of South Africans, and especially black 
South Africans, received the report with relief and satisfaction that the 
wholly unnecessary loss of life and serious injuries were held to be the 
consequence of criminal activity by the police. Importantly, the Govern-
ment of the day accepted the correctness of the findings. Nine of the po-
lice officers were charged with murder and later received amnesty from 
the Truth and Reconciliation Commission. 

2.5. The Goldstone Commission 

In consequence of the escalating violence in many parts of South Africa, 
the Government passed a new law to make provision for the President to 
appoint the five-person Standing Commission of Inquiry Regarding the 
Prevention of Public Violence and Intimidation. It was given wide powers 
of subpoena, and search and seizure of documents. In the second half of 
1991, I was approached by the Minister of Justice with the request to 
chair the Commission. It was not an easy decision for me and it was obvi-
ous that the Commission would be a controversial one. The Minister in-
formed me that my choice had been the unanimous decision of all of the 
parties who were negotiating a peaceful transition from white rule to de-
mocracy. I realised that my independence was crucial if the Commission 
was to succeed. After some initial hesitation, I agreed to accept the posi-
tion on condition that I continued full-time with my duties as a judge of 
the Supreme Court of Appeal. I did not wish the independence that comes 
with judicial office to be compromised. I also preferred not to be paid for 
work on the Commission. The Government accepted my conditions. 

There were four other members of the Commission, two black and 
two white. It was apparent from the outset that such an ongoing fact-
finding commission could not succeed without active co-operation from 
all political groups in the country. Shortly after my appointment, I met 
with the leaders of the political groups. They all promised support and, for 
the ensuing three years, made good on that promise.  
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The Commission sat for almost three years and held over 40 dis-
crete inquiries into specific situations of violence. It also held three the-
matic inquiries: the first with regard to the management of mass marches 
and demonstrations; the second to investigate ways and means of reduc-
ing the prospects of violence in our first democratic election; and the 
third, into the effects of violence on children. 

The Commission required appropriately trained and experienced 
investigators. There appeared to be no other alternative than to recruit 
them from within the ranks of the South African Police. My concern was 
the universal distrust with which the majority of South Africans viewed 
the police. I adopted a few stratagems to overcome this problem. I in-
formed the Commissioner of Police that I required 20 police officers to be 
seconded to the Commission. I also informed him that I planned to pub-
lish their names in every South African newspaper with a request for in-
formation concerning any one of them that would disqualify him from 
working with an independent commission of inquiry. That was done and 
elicited only one negative response concerning one of the police officers, 
whom I subsequently did not appoint. The Commission established three 
separate investigation units. I requested the European Union to appoint 
five senior police officers to work with those units, which they did. Fi-
nally, the South African Law Society appointed independent retired senior 
attorneys to work with each of the units. These measures unquestionably 
added to the perception of independence which these units and the Com-
mission were generally able to establish. 

Soon after we opened the Commission’s offices in Johannesburg 
and Cape Town, allegations of politically motivated violence began to 
pour in. The reports came from the government, political parties, the po-
lice, non-governmental organisations and members of the public. We 
could not investigate all of the allegations and decided to concentrate on 
the most egregious incidents and especially those in which the security 
forces and political parties were implicated. With regard to the latter, 
much ill will had developed between the ANC and the IFP with countless 
allegations and counter-allegations. Assassinations and attacks on inno-
cent civilians had become almost daily occurrences. 

In June 1991, there was a massacre of civilians, adults and children, 
in an ANC-supporting village of Boipatong. I again had to convene an 
inquiry. This time President de Klerk suggested to me that I might con-
sider inviting a renowned international jurist to sit with the Commission. I 
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agreed that this was a good idea. I decided to approach Proful Bhagwati, 
the former Chief Justice of India. To my delight, Justice Baghwati imme-
diately accepted my invitation and spent many weeks sitting with us in 
South Africa. His presence helped assure the people of South Africa of 
the independence of the inquiry into what was a highly politicised and 
contested event. 

In 1992, the Commission prepared an interim report in which it 
listed in historical sequence the causes of political violence in South Af-
rica. It discussed how racial oppression began in the colonial era, contin-
ued into the 20th century and became entrenched in its most egregious 
form during the Apartheid era. It referred to the disparity of wealth in our 
society and the many decades of oppression of the black majority of our 
people. It also discussed the political rivalry between the ANC and the 
IFP.  

At that time, our reports were, in accordance with the relevant legis-
lation, sent to President de Klerk to be made public by him at a time he 
considered appropriate. They were accompanied by a government media 
statement. The media briefing that accompanied the interim report stated 
that our Commission had ascribed the main cause of the violence in our 
society to the rivalry between the ANC and IFP. This skewed description 
of the report dominated the media headlines around the country.  

That night, Nelson Mandela returned from a trip abroad and on the 
following morning, addressed an important meeting of the ANC. He cas-
tigated the report and accused us of bias and incompetence. His remarks 
were clearly based upon the official media release and the hype that had 
followed it. I was anguished at this unfair portrayal of the report and even 
more by Mandela’s response to it. At about 15:00 that afternoon, I re-
ceived a call from Nelson Mandela. He said that he had now read the re-
port and agreed with most of it. He said that he was calling me for two 
reasons. The first was to apologise for having criticised the report. He said 
that he had erred in doing so without the benefit of having read it, and for 
relying on media reports of its contents. He went on to say that he had 
called a media conference for 16:00, at which he would publicly apolo-
gise to me for his remarks. The second reason for the call, he said, was to 
ask me whether he could say at the media conference that I had accepted 
his apology. Of course I agreed. 
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There are a number of lessons to be learned from this incident. The 
first was that by holding back our reports and issuing them with their spin, 
the Government was undermining the independence and credibility of the 
Commission. I issued my own media statement, calling on the President 
to undertake to make public all future reports within 24 hours of his re-
ceiving them and that they would on no account be accompanied by any 
government media statement. President de Klerk, to his credit, immedi-
ately agreed to these requests. Nelson Mandela’s call to me and his apol-
ogy are testimony to his innate integrity and dignity and, even more so, to 
his political instinct that informed him that if he did not withdraw his cen-
sure of the Commission, he would have done permanent damage to the 
Commission and placed its future in jeopardy. President de Klerk’s reac-
tion to my requests concerning future reports similarly displayed his po-
litical appreciation of what was at stake. 

In 1992, the Commission found conclusive evidence to support 
Mandela’s allegations concerning a “third force”. This came about in con-
sequence of a search and seizure operation conducted by a unit of the 
Commission at what appeared to be commercial offices in Pretoria. Inves-
tigations revealed that the offices were a front for a department of Mili-
tary Intelligence and the files seized pointed to criminal conduct designed 
to discredit ANC leaders and to foment violence between the ANC and 
the IFP. De Klerk appointed the head of the South African Air Force to 
conduct a follow-up inquiry and that, in turn, led to the dismissal of 23 
senior officers of the South African Defense Force. 

The work of the Commission obviously upset many in South Af-
rica’s security establishment and many white South Africans who dreaded 
the transition from Apartheid to democracy. That resulted in renewed 
death threats. In consequence, I was given no option but to accept police 
protection, that extended into the early years of the 21st century. 

The Goldstone Commission created the climate that led to the es-
tablishment in 1995 of the Truth and Reconciliation Commission. Much 
of the evidence it heard confirmed important findings of our Commission. 

2.6. The Oil-for-Food Inquiry 

In 2004, I had recently retired from the Constitutional Court of South Af-
rica and was teaching at New York University Law School. I received a 
telephone call from Kofi Annan, then Secretary-General of the United 
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Nations. He asked me whether I would agree to serve on a three-person 
Committee of Inquiry into the United Nations Iraq Oil-for-Food Pro-
gramme. This programme had been set up by the Security Council in 
1996 to avoid the abandonment of the oil sanctions that had been placed 
on Iraq and that were causing serious hardship to the people of that coun-
try.  

The Oil-for-Food Programme allowed the Government of Saddam 
Hussein to sell Iraqi oil on condition that the proceeds were paid into an 
escrow account controlled by the United Nations. The monies received 
could be used by Iraq for the purchase of humanitarian goods that were 
subject to inspection by the United Nations. The aim was to prevent goods 
being received by Iraq that could be used for the manufacture of weapons 
of mass destruction. The programme was in operation from 1996 to 2003. 
It involved approximately USD 110 billion of oil sales and purchases of 
humanitarian goods. It was controlled nominally by the Security Council, 
but in reality by a specially established department in the UN Secretariat.  

In 2003 and 2004, there were growing reports of corruption in the 
management and operations of the Programme. The United States Con-
gress took up the allegations and a number Congressional Committees 
became seized of the issues. 

In his initial phone call, Kofi Annan informed me that he had ap-
proached Paul Volcker, the former head of the US Reserve, to lead the 
inquiry and that the third member would be a Swiss academic, Mark 
Pieth, who had expertise in bank frauds. The problem, said Annan, was 
that Paul Volcker had not agreed to accept the appointment. He requested 
me to meet with Volcker and to encourage him to agree to come on board. 
Volcker’s involvement was crucial to the inquiry having credibility in the 
United States. 

On the following morning, I met with Paul Volcker. His problem, 
he explained, was that the proposed committee would have no powers of 
subpoena and that it would be unable to obtain crucial assistance from 
governments. He had prepared a resolution that he wished the Security 
Council to approve, in which the committee was welcomed and with 
which all Member States were requested to co-operate. He had sent the 
draft to Ambassador John Negroponte, the US Permanent Representative 
to the UN. Russia had threatened to veto such a resolution. The Russian 
Government, as the major purchaser of Iraqi oil, was not keen on such an 
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inquiry. During my meeting with Volcker, Kofi Annan confirmed the 
Russian threat and, in a separate call, Negroponte added that the French 
were then also threatening a veto. France, too, had reasons for avoiding an 
inquiry in the face of allegations that senior French diplomats had ac-
cepted bribes from the Iraqi Government.  

Volcker informed Negroponte that if the US wished him to lead the 
inquiry, then he would insist that the resolution be put to the Security 
Council. Should the resolution be vetoed, he would reconsider his posi-
tion. The following day, I was again meeting with Paul Volcker when the 
news came through that the resolution had been passed unanimously. “Of 
course” said Volcker, “Russia and France would hardly veto a resolution 
welcoming an inquiry into a situation in which they were implicated in 
allegations of criminal conduct”.  

Apart from allegations of corruption on the part of officials of a 
number of governments, there were emerging rumours of the improper 
involvement of Kofi Annan’s son, Kojo, with a Swiss company that had 
received a lucrative contract to inspect the humanitarian goods on their 
arrival at an Iraqi port. 

The actual and perceived independence and integrity of the Oil-for-
Food Inquiry Committee were essential. We also required adequate fund-
ing for what promised to be a complex exercise. Eventually the cost was 
USD 65 million, of which approximately USD 40 million was spent on 
document management – some 13 million pages of documents. 

We made it clear to the Secretary-General that the inquiry was 
bound to be an intrusive one and that we would require access to all UN 
sources and databases, including his own and those of the most senior UN 
officials. That was promised to us and Kofi Annan fully complied with his 
commitment. We set up an international office in New York that was 
separate from the UN. We assembled a staff of over 70 people from 28 
countries. 

The Commission received support from the key governments, Iraq, 
Switzerland and Jordan. The documentation given to us provided evi-
dence of the wholesale corruption of the UN Programme. The controls set 
up by the Secretariat were wholly inadequate. As a result, hundreds of 
millions of dollars worth of bribes were paid to Saddam Hussein. In order 
to ‘save their necks’, meticulous records were maintained by the Iraqi Oil 
Ministry.  
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The allegations implicating Kofi Annan proved to be without sub-
stance. He would have been spared much embarrassment if the UN had 
earlier more efficiently investigated the allegations. Our committee estab-
lished that of the 4,500 companies that supplied goods under the Pro-
gramme, about 2,500 of them paid bribes. 

The Committee issued a number of reports in which the operations 
of the Programme were laid bare. They resulted in domestic investigations 
and prosecutions in a number of countries, some of which are still ongo-
ing.  

The work of the Committee saved the reputation and office of the 
Secretary-General and will hopefully make a recurrence less likely. 

2.7. The Gaza Fact-Finding Mission 

In March 2009, I was enjoying a relaxing vacation in New Zealand when 
I received an e-mail message from Navi Pillay, the UN High Commis-
sioner for Human Rights. She asked if I would be willing to lead a fact-
finding mission to Gaza relating to the war there, which had taken place 
between December 2008 and January 2009. The Israel Defense Forces 
(‘IDF’) called this Operation Cast Lead. She attached the resolution of the 
Human Rights Council that resolved to establish such a mission. It con-
tained a patently one-sided mandate relating only to war crimes allegedly 
committed by Israel. There was no word about war crimes allegedly 
committed by Hamas in sending many hundreds of unguided rockets into 
civilian areas. I informed the High Commissioner that having considered 
the mandate, I was not interested. I thought that was the end to the matter. 
How wrong I was! 

Navi Pillay followed up with a request that I visit Geneva and meet 
with and advise the President of the Human Rights Council and Nigerian 
Ambassador to Geneva, Martin Umhoimobi. I met with Ambassador Um-
hoimobi a couple of weeks later. He informed me that it was his preroga-
tive as President of the HRC to set up the Fact-Finding Mission and to 
determine its precise mandate. He agreed that the mandate contained in 
the HRC resolution was a biased one. The advice he sought from me was 
on appropriate wording for an even-handed mandate. After a discussion, 
he requested me to write the terms of the mandate I suggested he should 
give to such a mission. I wrote the following: “[…] to investigate all vio-
lations of international human rights law and international humanitarian 
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law that might have been committed at any time in the context of the mili-
tary operations that were conducted in Gaza during the period from 27 
December 2008 and 18 January 2009, whether before, during or after”. 
He read what I had written and agreed that it would be an appropriate 
mandate. He said that if I agreed to chair the Mission, then that mandate 
would be adopted. As one might expect, it was difficult to refuse to accept 
a mandate that I had written. I also found it difficult to refuse to investi-
gate alleged war crimes committed in the Middle East when I had not 
hesitated in the case of South Africa, the Balkans and Rwanda. Of course, 
being Jewish made it more difficult, but this was no reason to refuse to 
become involved. On a number of occasions, I had criticised the anti-
Israel bias of the HRC. So, too, had Kofi Annan, who referred to the “dis-
proportionate focus on violations by Israel” while neglecting other parts 
of the world such as Darfur where, he said, there were “far graver crises”. 
He later added that Israel should not be given a free pass but that the 
Council should give the same attention to grave violations by other states 
as well. Having regard to my life-long support for Israel and the objective 
terms of the mandate, I was optimistic that Israel would co-operate with 
the Mission and would certainly allow it to visit and make inquiries in 
Israel. This was the first even-handed action to come from the HRC relat-
ing to Israel. It appeared to me to be an opportunity that Israel should 
seize, and thereby create a precedent. It was also present to my mind that 
the United States had just taken up a seat on the HRC and would welcome 
the terms of the mandate.  

Before any formal announcement was made of my agreement to 
lead the Mission, I insisted on attempting to meet with the Israeli and Pal-
estinian ambassadors in Geneva to discuss co-operation from their gov-
ernments with the Mission. The Palestinian Ambassador immediately 
agreed to meet and offered me the unconditional co-operation of the Pal-
estinian Authority. To my regret, the Israeli Ambassador informed me 
that he had no authority to meet with me. I immediately sent him a letter, 
setting out the new mandate and requesting his government’s co-
operation. I offered to travel to Jerusalem to meet with the appropriate 
Israeli officials to seek their advice on how the mandate should be imple-
mented by the Mission. A few days later, I received a negative response 
that was expressly based on the mandate contained in the HRC resolution 
that I had previously already rejected. I responded, pointing out that I had 
refused the original mandate and reiterated the terms of my mandate. It 
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took more than two months before that letter was answered. In the in-
terim, I sent a personal letter to the Israeli Prime Minister requesting a 
meeting and advice. All these requests were turned down.  

By the time the final refusal came from the Israeli Government, the 
work of the Mission had progressed and I had already made the first of 
two visits to Gaza.  

Before commencing on the Mission, I had one other serious con-
cern, namely that the Arab sponsors of the original resolution would re-
nounce the mandate I had been given by Ambassador Umhoimobi. I 
feared that the HRC might adopt those parts of any report that dealt with 
Israeli violations and reject those relating to Hamas or Palestinian viola-
tions as falling outside of the mandate. To prevent that from happening, I 
called a meeting with the four Ambassadors who represented the sponsors 
of the resolution. I indicated to them that I was not prepared to proceed 
with the Mission unless I had their acceptance of the new mandate. Not 
without some reluctance, they gave me that assurance. 

I was aware that the Israeli refusal of all co-operation, which in-
cluded a refusal to allow our Mission into Israel, meant that we would 
have to proceed without having the benefit of direct and official evidence 
from one of the two main protagonists. We attempted to make up for this 
disadvantage by having regard to informal witnesses and reports from Is-
raeli NGOs, as well as reports put out by the Israel Defense Forces. Evi-
dence from many Israeli witnesses was obtained by telephone calls made 
from Geneva, by the Mission’s staff. 

Perhaps the most traumatic and emotional experience of my career 
was meeting in Gaza, at their homes, with victims of the war. Many had 
lost members of their families and others had been grievously injured. 
The most heart-rending visit was that with the al-Samouni family. The 
extended al-Samouni family has lived for generations in the so-called ‘al-
Samouni area of Zeytoun’, which is situated south of Gaza City. It is a 
semi-rural area in which there are a number of houses, some but not all of 
which are occupied by members of the al-Samouni family.  

On 4 January 2009, members of the Givati Brigade of the IDF or-
dered all of the members of the family of Saleh al-Samouni to step out-
side, where the father identified each member of his family. The Israeli 
soldiers had decided to take over the house as part of the IDF ground op-
eration and ordered its occupants to relocate to the home of Wa’el al-
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Samouni that was about 35 yards away. The Israelis had satisfied them-
selves that there was no ammunition stored in that house. A request from 
the family to be allowed to go to Gaza City was refused. Consequently, 
there were over 100 members of the family in the single story home of 
Wa’el al-Samouni. Early in the morning of 5 January 2009, three male 
members of the al-Samouni family went outside to gather firewood. They 
were in clear sight of the Israeli troops including those who had ordered 
the family to leave their home and relocate in the house of Wa’el al-
Samouni. Within minutes, projectiles were fired (apparently from helicop-
ter gunships) at the three members of the al-Samouni family as they re-
turned with the firewood and, immediately after that, further projectiles 
hit the house. A total of 21 members of the family were killed, some of 
them young children and women; 19 were injured. Of those injured, an-
other six subsequently died from their injuries. 

That was the evidence, considered credible and supported by ambu-
lance records and reports given at the time to non-governmental organisa-
tions. We came to the conclusion that, as a probability, the attack on the 
al-Samouni family constituted a deliberate attack on civilians. The infor-
mation we had did not permit a different conclusion. The crucial consid-
eration was that the civilians, including many women and children were 
instructed by Israeli troops to relocate to a house that was some 35 yards 
from where they had set up a command post. Members of the al-Samouni 
family regarded the presence of the IDF as a guarantee of their safety. It 
was the same Givati Brigade that fired the missiles that killed so many 
members of that family.  

For the first time, at the end of October 2010, it was belatedly an-
nounced by Israeli Military Advocate General Mandelblit that the Israeli 
Military Police were investigating whether the air strike against the al-
Samouni home was authorised by a senior Givati brigade commander 
who had been warned of the danger to civilians. At about the same time, 
there were reports that the attack had followed the Israeli military receiv-
ing poor quality drone photographs showing what was interpreted to be a 
group of men carrying rocket launchers towards a house. The order was 
given to bomb the men and the building. An inquiry from the soldiers on 
the ground could have established that the men were carrying firewood. 
Notwithstanding any shortcomings with regard to the Israeli investiga-
tions, it is to the credit of the IDF that investigations into a number of the 
allegations made against the IDF were conducted and that some adverse 



 
Quality Control in Fact-Finding 
  

FICHL Publication Series No. 19 (2013) – page 50 

findings were made public. General Mandelblit, in pursuing this course, 
earned the wrath and strong criticisms of some elements in Israel who be-
lieve that its soldiers should be supported no matter what the facts might 
indicate. Following the conviction of the two Israeli soldiers who used a 
nine-year-old child as a human shield, a wall of the home of General 
Mandelblit was spray-painted with graffiti calling him a “traitor”. 

Another consequence of the Gaza Report is that the Israel Defense 
Forces announced changes in their Rules of Engagement designed for the 
increased protection of civilians and banned the use of white phosphorous 
in civilian areas. Our criticisms of the military justice system also resulted 
in the Turkel Commission set up by the Government of Israel being man-
dated to examine that system. A recent report has justified some, but not 
all, of those criticisms.  

On the other hand, neither Hamas nor any other Gaza militant group 
has made any serious attempt to investigate those responsible for the fir-
ing of rockets and mortars into civilian areas of Southern Israel, conduct 
found by the Mission to constitute war crimes and possibly crimes against 
humanity. Indeed, notwithstanding that the Report placed Palestinian 
militants on notice that their rocket fire into Israel constituted war crimes, 
such criminal conduct has continued.  

It was the evidence regarding the al-Samouni bombings that caused 
me to reconsider the finding that Israel had deliberately targeted civilians. 
After many sleepless nights, I came to the conclusion that had I known 
the responses from Israel at the time of writing the report, I would not 
have made that judgement. The tipping point was provided by the report 
from United States retired Judge Mary Davis, also appointed by the HRC, 
to the effect that the IDF had devoted resources to conduct some 400 in-
vestigations into allegations of war crimes committed during Operation 
Cast Lead. 

It was in that context that I felt compelled to write the op-ed that 
appeared in the Washington Post on 1 April 2011. In it, I referred to some 
of the events which I have just outlined. I went on to state that had I been 
made aware of that information at the time of writing the Report, I would 
have reconsidered some of the findings and the Report would have read 
differently. In particular, I said that it would have influenced the finding 
that Israel intentionally targeted civilians. 
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2.8. Quality Control 

In light of the foregoing experience, I turn to consider some of the lessons 
I have learned with regard to the quality control of fact-finding missions.  

a) There is the necessity of actual and perceived independence. The 
most effective way to obtain that is by consulting the parties on the 
choice of mission members. That is what was done in the case of 
the Goldstone Commission. The five members were agreed on after 
long debates by the political leaders of the parties to the peace ne-
gotiations and in particular, De Klerk, Mandela and Buthelezi. In 
such a situation, one cannot expect the members of the mission to 
be consulted about the identity of other members. The parties to the 
negotiations took some months to agree on the composition of the 
Commission and it was not up to me or the other members to give 
input or to reject any of the other members. In the case of the Gaza 
Mission, too, I was not consulted on the other members of the Mis-
sion – that was in the hands of the High Commissioner for Human 
Rights, in consultation with the President of the HRC. I might add 
that, in hindsight, it is highly unlikely that consultation would have 
resulted in an Israeli Government agreement to a Fact-Finding Mis-
sion set up by the HRC. I was over-optimistic in believing that an 
even-handed and objective mandate and my chairing the Mission 
would have convinced the Government of Israel to lend its co-
operation.  

b) The terms of reference must be clear and unbiased and in no way 
pre-judge any of the issues. 

c) Care should be taken in the appointment of the staff appointed to 
work with fact-finding missions. In the case of the Goldstone 
Commission, I have described the lengths to which we went to as-
sure the people of South Africa that our work would not be com-
promised by having members of the South African Police serve 
with the Commission. In the case of the Gaza Mission, I am not 
aware of any criticism directed at specific members of the staff that 
were appointed to work with us.  

d) The manner in which a fact-finding report is written is also impor-
tant. Its language should not be pejorative and its conclusions 
should not go beyond the facts found to be established. The conclu-
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sions and recommendations should reflect objectivity and the 
sources of information clearly and transparently recorded.  

e) The quality of a report will be determined by the public reaction to 
it. In hotly-disputed situations, that determination will reflect the 
views and prejudices of those who assess it. It must be accepted as 
inevitable that those criticised by a fact-finding report will be criti-
cal of it. Nonetheless, the purpose of fact-finding missions should 
not be to make people happy but rather to spur them on to take ap-
propriate action to deter further human rights violations and, where 
relevant, to encourage justice mechanisms to bring acknowledge-
ment to victims and appropriate prosecutions and punishment of 
those who should be held to account for violations. 

f) To the extent possible, and consistent with the security of the mem-
bers of the mission, witnesses and the integrity of its work, the ac-
tivities of a mission should be performed in as public a manner as 
possible. It should be open to scrutiny by the media and, through it, 
by the people who are concerned with the findings. 

g) The methodology adopted by the mission should be fully set out in 
the report. 

2.9. Conclusion 

It is folly to generalise about fact-finding missions. Each situation will 
have its unique features. What works with regard to one may well fail if 
applied to another. My experiences with regard to fact-finding in South 
Africa were facilitated by the exceptional leadership of Nelson Mandela 
and F.W. de Klerk. Their support for the work of the missions and, espe-
cially, their recognition of the independence given to them was crucial to 
their success. The support given by Kofi Annan to the work of the Oil-
for-Food Inquiry Committee was similarly crucial. Without it, we would 
not have been able to make a positive finding with regard to his integrity 
and, I might add, that of his predecessor, Boutros Boutros-Ghali.  

The Gaza Fact-Finding Mission was of a very different mold. The 
main party to be investigated, the Israel Defense Forces, refused to co-
operate at all, thereby seriously weakening the efficiency and complete-
ness of the Mission’s investigations. That factor was, of course, well-
publicised both in and apart from the Report. I hasten to add that no party 
that resorts to the use of military force should be exempted from the most 
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careful scrutiny, both domestically and internationally. Nor should any 
such party hold a veto over such investigations.  

Unfortunately, the number of armed conflicts continues to prolifer-
ate in many regions of the world. Ever-growing populations, global 
warming and increasingly scarce resources of food and energy give rise to 
fierce competition between people and nations, which does not augur well 
for world peace. Steps to protect innocent civilians from the ravages of 
war must be pursued with vigour and resolve. 
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Improving Fact-Finding in Treaty-Based  
Human Rights Mechanisms and the  

Special Procedures of the United Nations  
Human Rights Council 

Martin Scheinin* 

3.1. Introduction 

This chapter is to be seen as a complement to the other contributions in-
cluded in this volume. As stated by Justice Goldstone in the previous 
chapter, its basic tenet is that not all ‘fact-finding’ serves the same pur-
pose or should be subject to the same standards. In particular, this author 
defends the view that the various mechanisms of mainstream human 
rights bodies that seek to establish state responsibility for human rights 
violations should not be subjected to the evidence requirements typical for 
determining individual criminal accountability. Neither should they be 
subordinated to the extraneous purpose of gathering evidence for parallel 
or future criminal trials.1 

This chapter will address independent fact-finding within the two 
main arms of the United Nations human rights machinery: the Treaty 
Bodies established for the purpose of monitoring state compliance with 
the main UN human rights treaties, and the so-called Special Procedures 
serving the intergovernmental Human Rights Council, namely Special 

                                                   
*  Martin Scheinin joined the European University Institute in 2008 after having served for 

15 years as a professor in Finland. From 1993–1998, he was Professor of Constitutional 
Law at the University of Helsinki, where he had also obtained his doctorate in 1991. From 
1998–2008, he was Professor of Constitutional and International Law and Director of the 
Institute for Human Rights at Åbo Akademi University in Turku, Finland. From 1997–
2004, he was a member of the United Nations Human Rights Committee, the treaty body 
acting under the Covenant on Civil and Political Rights. In 2005, he was appointed as the 
first United Nations Special Rapporteur on human rights and counter-terrorism, a position 
of trust he held until July 2011. Currently, he is the President of the International Associa-
tion of Constitutional Law. 

1  Such a proposal has been made, albeit with important caveats, by Lyal S. Sunga, “How 
can UN human rights special procedures sharpen ICC fact-finding?”, in International 
Journal of Human Rights, 2011, vol. 15, pp. 187–205. 
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Rapporteurs and Working Groups. As the focus of this chapter is on fact-
finding by independent expert bodies or individual independent experts, 
the features of fact-finding in the Universal Periodic Review conducted 
upon states by the intergovernmental Human Rights Council itself2 (id est, 
a kind of peer review) will not be addressed. Neither will this chapter look 
into Commissions of Inquiry, established ad hoc by the Human Rights 
Council through a discretionary decision. In short, this chapter addresses 
only regular human rights monitoring by independent experts within the 
UN human rights framework. 

The chapter is partly based on the author’s personal experience and 
reflections, having served eight years (19972004) as a member of the 
Human Rights Committee, one of the treaty bodies; and six years 
(20052011) as Special Rapporteur of the Human Rights Council. The 
majority of the text (section 3.2.) will deal with treaty bodies, followed by 
a brief discussion on special procedures (section 3.3.) to complement the 
preceding section. A short conclusion (section 3.4.) closes the chapter. 

3.2. Fact-Finding by UN Human Rights Treaty Bodies 

After World War II, the Universal Declaration of Human Rights (1948) 
was adopted, not as a treaty, but in the form of a solemn declaration. 
However, there was a more ambitious plan of moving ahead towards a 
treaty (a Covenant) and an international human rights court. The Declara-
tion was adopted first, knowing that the other steps would take some time. 
Early UN treaties that in substance related to human rights, such as the 
Convention on the Prevention and Punishment of the Crime of Genocide 
(1949) and the Convention Relating to the Status of Refugees (1951), did 
not establish any courts, other independent monitoring bodies, or even 
independent monitoring procedures. In 1965, the idea of a treaty-monitor-
ing body composed of individual experts was included in the Convention 
for the Elimination of All Forms of Racial Discrimination. The same con-
cept was applied by the establishment of the Human Rights Committee in 
the 1966 Covenant on Civil and Political Rights (‘ICCPR’), and, with a 
modification, also in its twin sister, the Covenant on Economic, Social 
and Cultural Rights. In the latter Covenant, monitoring was to be in the 
hands of an intergovernmental body, the Economic and Social Council 
                                                   
2  For the Universal Periodic Review, see General Assembly Resolutions A/RES/60/251 

(2006), para. 9, and A/RES/65/281 (2011), Annex, Part I. 
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(‘ECOSOC’). In the decades that followed, ECOSOC decided to delegate 
its monitoring authority to an independent expert body,3 and gradually a 
whole line of more specific human rights treaties were adopted, dealing 
with issues from torture to disability to disappearances; or with specified 
beneficiaries ranging from women to children to migrant workers. As of 
today, there are nine ‘core’ human rights treaties4 monitored by 10 inde-
pendent expert bodies, as the Convention against Torture (‘CAT’) has two 
separate expert committees.5 

3.2.1. Typology of Monitoring Mechanisms under Human Rights 
Treaties 

The treaty bodies are typically composed of 18 individual experts, elected 
by a meeting of the states that are party to the treaty in question. Even if 
their mandates are not clearly categorised in precise legal terms in the re-
spective treaties, the treaty bodies are in every case entrusted with func-
tions that are geared towards assessing and facilitating state compliance 
with the treaty. The exact functions differ from treaty to treaty but basi-
cally fall into five categories, so that, under each treaty, the respective 
body (or, in the case of CAT, the two expert bodies taken together) has 
from three to five of these mechanisms at its disposal. These are, as fol-
lows: 

1. The consideration of periodic reports by each state party on its im-
plementation of the treaty.6 The outcome is typically a set of Con-
cluding Observations where the treaty body assesses the degree of 

                                                   
3  ECOSOC Resolution 1985/17 established a Committee on Economic, Social and Cultural 

Rights, to be elected by ECOSOC. Subsequently, the adoption of the Optional Protocol to 
the International Covenant on Economic, Social and Cultural Rights (2008) created a trea-
ty basis for the Committee, albeit technically only in respect of the new functions estab-
lished by the Protocol, namely individual and inter-state complaints and inquiries.  

4  These nine treaties, generally referred to as core human rights treaties, together with their 
optional and additional protocols are available at http://www.ohchr.org/EN/Professional 
Interest/Pages/CoreInstruments.aspx, last accessed on 22 August 2013. 

5  The Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or 
Punishment (1984) established a Committee against Torture and the Optional Protocol to 
the Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Pu-
nishment (2002), the Subcommittee on Prevention. 

6  See, e.g., ICCPR Article 40. The ICCPR is here used to illustrate the legal basis of the 
various monitoring mechanisms. 
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compliance and provides its recommendations.7  This is the only 
monitoring mechanism common to all nine treaties (without their 
Optional Protocols) and is mandatory for all states parties. 

2. The consideration of individual complaints that a state (which has 
accepted the optional right of individual complaint) has violated the 
human rights of the complainant.8 Such complaint procedures are 
available to the majority of states in the world under the ICCPR and 
have gradually become available under the other treaties as well, 
with the adoption of the Optional Protocol to the Convention on the 
Rights of the Child being the latest addition (2011). 

3. The consideration of inter-state complaints where one state party 
asserts that another state party has breached its treaty obligations.9 
Although included in most of the treaties, this mechanism has so far 
remained a dead letter in the UN human rights system. 

4. Inquiry procedures triggered by an indication of particularly serious 
or systematic human rights violations, often entailing a country visit 
by the expert committee.10 This mechanism comes closest to sepa-
rate Commissions of Inquiry and it has so far mainly been utilised 
under the CAT, which nowadays also has a less dramatic mecha-
nism of visits to places of detention by designated national visiting 
mechanisms, or by an international Subcommittee on Prevention.  

5. The adoption of General Comments.11 Following the example set 
by the Human Rights Committee, the treaty bodies have gradually 
come to adopt General Comments or General Recommendations 
which consolidate the findings made by the other monitoring 
mechanisms and produce a systematic analysis of the reqirements 
of the treaty under a specific article or issue. 

                                                   
7  Notably, the text of ICCPR Article 40 is silent about any state-specific outcome of the 

reporting procedure. The institution of Concluding Observations adopted by the monito-
ring body is a product of gradually evolving practice. 

8  See, Optional Protocol to the International Covenant on Civil and Political Rights (1966), 
Article 1. The fact that 114 states have ratified this protocol is one of the success stories of 
UN human rights treaty monitoring. 

9  ICCPR, Article 41. 
10  This mechanism is missing from the ICCPR. 
11  See, ICCPR Article 40, Paragraph 4, which refers to ‘general comments’ as an outcome of 

the reporting procedure. Gradually, the institution has through evolving practice obtained 
its own life and been adopted by the other treaty bodies. 
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As is evident from the above typology, the role of fact-finding is 
very different in the greatly diverging mechanisms available to any single 
treaty body. Taking the Human Rights Committee as an example once 
again, the Committee operates under mechanisms (1), (2) and (5), with 
mechanism (4) remaining so far a dead letter, and mechanism (3) not be-
longing to the toolbox in this particular case. The role of fact-finding is 
minimal when the Committee produces its General Comments (5), as they 
are primarily consolidations of treaty interpretations, based on the Com-
mittee’s earlier practice under the other mechanisms. That leaves us with 
mechanisms (1) and (2) which represent the most typical forms of moni-
toring by UN human rights treaty bodies. A closer look at fact-finding in 
those two mechanisms follows. 

3.2.2. Fact-Finding in the Reporting Procedure 

The reporting procedure (1) is inquisitional in nature, in the sense that 
there is formally only one party, the state, appearing before the Commit-
tee. All the questioning is done by the Committee itself, in the form of an 
agreed List of Issues and through oral questioning by individual members. 
The ‘facts’ are largely produced by the reporting state, in its written peri-
odic report and through answers given both to the List of Issues and to the 
oral questions. Those facts can be complemented by the Committee and 
its individual members, often relying upon ‘shadow reports’ or other 
submissions by non-governmental organisations, reports emanating from 
other human rights procedures, and basically any available source of in-
formation. For the methodology of the Committee’s assessment, the only 
important limitation is that nothing goes into the Concluding Observations 
by the Committee without first being formulated as a question to the gov-
ernment and allowing it the opportunity to respond. 

The Concluding Observations are produced in a standard format 
where, after some introductory paragraphs and, in most cases, a small 
number of ‘positive observations’, the bulk of the document lists prob-
lematic areas in the country’s compliance with the ICCPR. Each para-
graph contains two parts, an assessment of the situation (facts), and a rec-
ommendation for how to improve compliance. The recommendation part 
combines elements of law and policy without always making it clear 
whether some change is mandatory as a legal treaty obligation, or whether 
it would ‘just’ secure the better enjoyment of human rights, as a matter of 
policy. The preceding assessment portion of the paragraph includes a 
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statement of the factual situation and an explanation, based on treaty in-
terpretation, of why this is problematic in relation to ICCPR obligations. 
The default option in indicating a problem is to pronounce that the Com-
mittee is ‘concerned’ over the situation. This concern flows from the 
ICCPR provisions but does not amount to an authoritative statement that 
the state party is in breach of its legally binding human rights obligations. 
A ‘concern’ may equally well relate to the absence of information or the 
inadequacy of national mechanisms to secure compliance, even when no 
actual violations have been found.  

During my own time on the Human Rights Committee, mere ‘con-
cern’ was clearly separated from situations where the Committee used the 
word ‘incompatible’ to state that the law or practice of the country was in 
deviation from the legal requirements of the ICCPR. A quick look at most 
recent Concluding Observations by the Committee shows that while the 
terminology may have evolved, the basic distinction is still there. In July 
2013, the Committee dealt with the Sixth periodic report by Finland and 
used the word ‘concern’ in every substantive paragraph of the Concluding 
Observations, except the one with positive observations and one para-
graph where the Committee ‘regrets’ that Finland has not withdrawn its 
remaining reservations to the ICCPR.12 In the same session the Commit-
tee dealt with the initial report by Indonesia, and expressed many ‘con-
cerns’, but also exhibited various forms of qualified language: it stated 
that some laws were “inconsistent with” the ICCPR (paragraph 6), “re-
gretted” circumstances resulting in impunity for human rights violations 
(paragraph 8), “regretted” the use of capital punishment for crimes “which 
do not meet” the ICCPR standard (paragraph 10), “regretted” the dis-
crimination against women and laws allowing female genital mutilation 
(paragraphs 11–12), “regretted” the use of corporal punishment (para-
graph 15), and “regretted” the law on defamation of religion which was 
deemed to be “incompatible” with the ICCPR (paragraph 25).13 

                                                   
12  Human Rights Committee, 108th session, Concluding observations on the sixth periodic 

report of Finland (advance unedited version), para. 4. 
13  Human Rights Committee, 108th session, Concluding observations on the initial report of 

Indonesia (advance unedited version). 
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3.2.3. Fact-Finding in the Procedure for Individual Complaints 

In contrast to the consideration of periodic reports, the procedure for indi-
vidual complaints (2) is accusatorial or adversarial in nature. The Human 
Rights Committee, through a written procedure,14 hears the complainant 
and the respondent government, and provides them with the opportunity 
to submit comments on the other party’s submission. There is no inde-
pendent fact-finding or possibility of amici curiae, and the possibilities of 
the Committee to look into other sources than the submissions by the par-
ties are very limited.15  

Even if the ‘final views’ follow the format of a judicial decision, 
they are based on facts ‘as submitted’ under the limitations of a written 
procedure, and the main task of the Committee is to apply the law (the 
ICCPR) to those facts. Of course, there will be situations where the facts 
are in dispute between the parties. But there are no clear rules, and proba-
bly cannot be, about which party to believe. Some rules of thumb can 
nevertheless be derived from the Committee’s practice: (a) a failure by the 
state party to co-operate may result in a default finding of a violation, on 
the basis of the facts submitted and sufficiently substantiated by the com-
plainant;16 (b) a state party is presumed to know its own law, so if for in-
stance it claims that an effective domestic remedy would have existed, the 
Committee is likely to believe it;17 and (c) the Committee exercises a de-
gree of deference in relation to domestic courts, so that if facts and evi-
dence were assessed by them, the Committee is likely to defer to that as-
sessment, unless the complainant manages to show that the domestic pro-
cedure was tainted by arbitrariness or denial of justice.18 
                                                   
14  See, ICCPR Optional Protocol, Article 5, Paragraph 1: “The Committee shall consider 

communications received under the present Protocol in the light of all written information 
made available to it by the individual and by the State Party concerned”. 

15  As quoted in the preceding footnote, the Committee is to look only into written informati-
on submitted by the parties. In rare cases, the Committee has referred to earlier factual fin-
dings made in the reporting procedure in respect of the same state, for example, Polay 
Campos v. Peru, Communication 577/1994 (1997), para. 8.8. 

16  See, e.g., Diergaardt et al. v. Namibia, Communication 760/1997 (2000), para 10.2: “In 
the absence of a reply from the State party, due weight must be given to the authors’ alle-
gations to the extent that they are substantiated”. 

17  As an extreme example of the (mis)application of this presumption, see, Galina Vedeneye-
va v. the Russian Federation, Communication 918/2000 (2005), para. 7.3. 

18  See, for example, Moti Singh v. New Zealand, Communication 791/1997 (2001), para. 
6.11. 



Improving Fact-Finding in Treaty-Based Human Rgiths Mechanisms 
 and the Special Procedures of the United Nations Human Rights Council  

  

FICHL Publication Series No. 19 (2013) – page 61 

As the Committee’s task is to assess whether the complainant is a 
victim of a violation of the negative or positive state obligations under the 
ICCPR, there is no requirement of mens rea on the side of any person. 
The mere fact that a person could not enjoy his or her human rights as 
guaranteed by the ICCPR, and that this situation is being attributed to the 
actions or omissions of the state in question, is sufficient for a finding of 
violation. The Committee has not applied a ‘beyond reasonable doubt’ 
standard in assessing disputed facts, but instead makes a contextual as-
sessment through fairly soft rules of thumb, as formulated above.19 A 

                                                   
19  The European Court of Human Rights has, however, on occasion applied the standard of 

‘beyond reasonable doubt’ when assessing conflicting factual accounts presented to it by 
the applicant and the respondent government. That said, the meaning of this phrase is quite 
different than as traditionally applied by domestic courts in criminal proceedings. Recent-
ly, the ECtHR explained at length its sui generis notion of beyond ‘reasonable doubt’ as 
follows: “151. In cases in which there are conflicting accounts of events, the Court is ine-
vitably confronted when establishing the facts with the same difficulties as those faced by 
any first-instance court. It reiterates that, in assessing evidence, it has adopted the standard 
of proof ‘beyond reasonable doubt’. However, it has never been its purpose to borrow the 
approach of the national legal systems that use that standard. Its role is not to rule on cri-
minal guilt or civil liability but on Contracting States’ responsibility under the Convention. 
The specificity of its task under Article 19 of the Convention – to ensure the observance by 
the Contracting States of their engagement to secure the fundamental rights enshrined in 
the Convention – conditions its approach to the issues of evidence and proof. In the pro-
ceedings before the Court, there are no procedural barriers to the admissibility of evidence 
or pre-determined formulae for its assessment. It adopts the conclusions that are, in its 
view, supported by the free evaluation of all evidence, including such inferences as may 
flow from the facts and the parties’ submissions. According to its established case-law, 
proof may follow from the co-existence of sufficiently strong, clear and concordant infe-
rences or of similar unrebutted presumptions of fact. Moreover, the level of persuasion ne-
cessary for reaching a particular conclusion and, in this connection, the distribution of the 
burden of proof, are intrinsically linked to the specificity of the facts, the nature of the al-
legation made and the Convention right at stake. The Court is also attentive to the serious-
ness that attaches to a ruling that a Contracting State has violated fundamental rights […]. 
152. Furthermore, it is to be recalled that Convention proceedings do not in all cases lend 
themselves to a strict application of the principle affirmanti incumbit probatio. The Court 
reiterates its case-law under Articles 2 and 3 of the Convention to the effect that where the 
events in issue lie within the exclusive knowledge of the authorities, as in the case of per-
sons under their control in custody, strong presumptions of fact will arise in respect of in-
juries and death occurring during that detention. The burden of proof in such a case may be 
regarded as resting on the authorities to provide a satisfactory and convincing explanation 
[…]. In the absence of such explanation, the Court can draw inferences which may be un-
favourable for the respondent Government […]. 153. The Court has already found that the-
se considerations apply also to disappearances examined under Article 5 of the Conventi-
on, where, although it has not been proven that a person has been taken into custody by the 
authorities, it is possible to establish that he or she was officially summoned by the autho-
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finding of a violation can be based on the state party’s failure to imple-
ment its positive obligations under the ICCPR.20 Specifically, findings of 
discrimination can be made with or without the demonstration of a dis-
criminatory intent, including in situations of indirect discrimination where 
seemingly neutral laws produce a discriminatory outcome.21 

3.2.4. Fact-Finding in Inquiry Procedures by Treaty Bodies 

As there is no inquiry procedure (4) under the ICCPR, our example comes 
from the UN human rights treaty body that has the broadest experience of 
utilising such a procedure, the Committee Against Torture. The procedure 
is based on CAT Article 20, which is subject to an opt-out clause in Arti-
cle 28. The inquiry procedure is subject to confidentiality, and the Com-
mittee is required to seek the co-operation of the state concerned, so that a 
visit to the country may take place only with its consent. Ultimately, the 
Committee may, after consultations with the state concerned, decide to 
include ‘a summary account’ of the results of the proceedings in its an-
nual report. The threshold for launching the inquiry procedure is that the 
Committee has received “reliable information which appears to it to con-
tain well-founded indications that torture is being systematically practised 
in the territory of a State Party”.22  

According to information in the public domain, the procedure has 
been utilised in respect of nine states (Brazil, Egypt, Mexico, Montene-
gro, Nepal, Peru, Serbia, Sri Lanka, Turkey), out of which three (Brazil, 
Mexico and Nepal) have resulted in a full public report and the other six 
                                                                                                                         

rities, entered a place under their control and has not been seen since. In such circumstan-
ces, the onus is on the Government to provide a plausible and satisfactory explanation as to 
what happened on the premises and to show that the person concerned was not detained by 
the authorities, but left the premises without subsequently being deprived of his or her li-
berty […]. Furthermore, the Court reiterates that, again in the context of a complaint under 
Article 5 § 1 of the Convention, it has required proof in the form of concordant inferences 
before the burden of proof is shifted to the respondent Government […]”. El-Masri v. the 
former Yugoslav Republic of Macedonia, Application no. 39630/09, Grand Chamber 
Judgment of 13 December 2012. 

20  As a classic case, see Delgado Paez v. Colombia, Communication 195/1985 (1990), para. 
5.6: “Accordingly, while fully understanding the situation in Colombia, the Committee 
finds that the State party has not taken, or has been unable to take, appropriate measures to 
ensure Mr. Delgado’s right to security of his person under Article 9, para. 1”.  

21  See, e.g., Simunek et al. v. the Czech Republic, Communication 516/1992 (1995) para. 
11.7 and Althammer et al. v. Austria, Communication 998/2001 (2003), para. 10.2.  

22  CAT Article 20, para. 1. 
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in ‘summary accounts’. The reports on Mexico and Brazil were both pro-
duced through a thorough process that included a visit to the countries in 
question and resulted in findings that indicate the occurrence of system-
atic torture.23 The report on Nepal was drawn up without the Committee’s 
visit to the country and also with very limited other forms of co-operation 
by the concerned state.24 It is nevertheless based on multiple sources of 
information and contains an explicit conclusion that “torture is being sys-
tematically practised in the territory of Nepal”.25 

In making its findings, the Committee has cited its own definition 
of ‘systematic torture’:  

The Committee considers that torture is practised systemati-
cally when it is apparent that the torture cases reported have 
not occurred fortuitously in a particular place or at a particu-
lar time, but are seen to be habitual, widespread and deliber-
ate in at least a considerable part of the territory of the coun-
try in question. Torture may in fact be of a systematic char-
acter without resulting from the direct intention of a Gov-
ernment. It may be the consequence of factors, which the 
Government has difficulty in controlling, and its existence 
may indicate a discrepancy between policy as determined by 
the central Government and its implementation by the local 
administration. Inadequate legislation which in practice al-
lows room for the use of torture may also add to the system-
atic nature of this practice. 

This definition makes it quite clear that even if the modalities of 
fact-finding in the inquiry procedure may vary from case to case and be 
dependent on co-operation by the government, the inquiry procedure is 
not geared towards proving the occurrence of the crime of torture, or the 
guilt of persons alleged to have committed that crime. That said, espe-
cially when there has been a visit to the country, the inquiry procedure 

                                                   
23  Committee Against Torture, Report on Mexico produced by the Committee under Article 

20 of the Convention and reply from the Government of Mexico, UN document 
CAT/C/7526 (2003). For the main findings by the Committee, see paras. 218–219. Com-
mittee Against Torture, Report on Brazil produced by the Committee under Article 20 of 
the Convention and reply from the Government of Brazil, UN document CAT/C/39/2 
(2009). For the main findings by the Committee, see para. 178. 

24  Annual report by the Committee Against Torture 2012, UN document A/67/44, Annex 
XIII, para. 14. 

25  Ibid., para. 108. 
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may provide elements of genuinely novel fact-finding that could be useful 
also in the context of criminal prosecution against particular individuals.26 

3.2.5. Improving Fact-Finding by Treaty Bodies 

The most obvious link between fact-finding for criminal procedures and 
the work of human rights treaty bodies is in the area of evolving inquiry 
procedures by the latter. Treaty bodies have a lot to learn from criminal 
procedures, including interview techniques, documentation and analysis 
of data from interviews, and the use of forensic experts as part of the in-
quiry. That said, treaty bodies have their own function of assessing treaty 
compliance by the state in question, and the success of their inquiry pro-
cedures is greatly dependent on the co-operation from the very state that 
is under scrutiny. Therefore, reliance on forensic and criminal law exper-
tise by treaty bodies in their inquiry procedures must not be subordinated 
to their use as fact-finding mechanisms for subsequent criminal prosecu-
tions, and should not be seen to serve any other purpose than the assess-
ment of treaty compliance by the state. The applicable law in that assess-
ment is the law of state responsibility,27 which is quite different from the 
law of criminal responsibility, including in the issue of the role of indi-
vidual or collective intent behind actions and omissions that have resulted 
in human rights violations. 

As to fact-finding in the reporting procedures and handling of indi-
vidual complaints by treaty bodies, the main common improvement 
needed is to upgrade the resources available to treaty bodies. Above all, it 
should be understood that the actual sessions of the treaty bodies need 
more resources and creative thinking, in order to deliver more in quantity 
and quality. There is a huge backlog in the consideration of both reports 
from states and complaints by individuals. These delays undermine the 
legitimacy of the whole treaty body system. A drastic improvement in the 
handling of reports would be obtained by the simple solution of consider-
ing the reports in two parallel chambers of each treaty body, hence dou-
bling the capacity. The Committee of the Rights of the Child has already 
                                                   
26  For an assessment of the CAT inquiry procedure, see Nigel Rodley, “The United Nations 

Human Rights Council, Its Special Procedures, and Its Relationship with the Treaty Bo-
dies: Complementarity or Competition?”, in Kevin Boyle (ed.), New Institutions for Hu-
man Rights Protection, Oxford, 2009, pp. 61–63. 

27  See, Articles on State Responsibility by the International Law Commission, annexed to 
and endorsed in General Assembly Resolution A/RES/56/83 (2002). 
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done this. In relation to the benefit, the cost is reasonably moderate, as it 
really only relates to the number of interpreters and conference room offi-
cers. Of course, for a period of time, the greater efficiency will result in a 
larger number of documents, until the backlog has been cleared. 

When it comes to the consideration of individual complaints, the 
nature of the exercise should not be shifted away from the establishment 
of state responsibility for human rights violations through an adversarial 
procedure, based on the submissions of the individual victim and the re-
spondent state. The role of the treaty body should remain in the field of 
treaty interpretation by producing an analysis of the ‘facts as submitted’ 
under the normative framework established by the treaty in question and 
fine-tuned through the institutionalised practices of interpretation, devel-
oped by the treaty body in question. This accumulates as subsequent prac-
tice under the treaty and is tacitly approved by the states parties through 
the consideration of the annual reports by the treaty bodies at the General 
Assembly.28 The quality of the decisions, including in their treatment of 
facts as submitted by the parties, could nevertheless be improved by re-
cruiting more qualified legal staff to prepare the drafts for the respective 
treaty body. Without deviating from the main rule of the consideration of 
complaints on the basis of written submissions by the parties, two im-
provements should be introduced through piloting on a discretionary ba-
sis: (a) In carefully selected pilot cases, the treaty bodies should invite 
amicus curiae briefs from third parties, perhaps on condition that the ac-
tual parties (the complainant and the respondent state) agree to this.29 (b) 
Similarly, upon consent by the parties to carefully selected cases, the 
treaty bodies should allow for oral hearings in order to pose questions to 
the parties and enable the hearing of witnesses and expert witnesses.  

A major improvement in the potential of the treaty body reporting 
procedure can be seen in the project for human rights indicators devel-
oped by the UN Office of the High Commissioner for Human Rights.30 
                                                   
28  Reference is made to Article 31, Paragraph 3(b) of the Vienna Convention of the Law of 

Treaties (‘subsequent practice’ as a primary means of treaty interpretation) and the positi-
on elaborated in Martin Scheinin, “Impact on the law of Treaties”, in Menno Kamminga 
and Martin Scheinin (eds.), The Impact of Human Rights Law on General International 
Law, Oxford, 2009, pp. 2336. 

29  Notably, the Committee on Economic, Social and Cultural Rights will accept amicus cu-
riae briefs under the new Optional Protocol to the respective Covenant. 

30  See Human Rights Indicators: A Guide to Measurement and Implementation, United Na-
tions, 2012. 
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The rationale of the project is in defining standardised categories of fac-
tual information (statistics), requested from the reporting state, to assist 
the treaty body in assessing its compliance with treaty obligations. The 
methodology of the indicators project is complex, starting from the defini-
tion of three to five ‘attributes’ of each human right, id est, main substan-
tive dimensions of a human rights treaty provision. These are derived 
from the institutionalised practices of interpretration under the treaty, in-
cluding the General Comments by the treaty body. The next step is the 
selection of three types of indicators for each attribute, namely structural, 
process and outcome indicators. This is done by assessing the categories 
of statistical information that are likely to be realistically available, cou-
pled with an assessment if they can be used for evaluating the legal and 
institutional framework for the implementation of a human right (struc-
tural indicators), the strategies and policies of the country towards the 
same goal (process indicators) , and the actual enjoyment of the human 
right by the people, including various segments of the population (out-
come indicators) . The three types of indicators, coupled with the attrib-
utes of a human right, generate an indicators chart for each treaty provi-
sion. The ultimate assessment of compliance or non-compliance will nev-
ertheless rest with the treaty body, which, through interaction with the 
state party, will be able to make best possible use of the presumptions 
generated through the indicators. Even if ambitious and complex, the in-
dicators project has great potential of moving the consideration of peri-
odic state party reports from a seemingly intuitive assessment by ‘experts’ 
into a fact-based science. The facts in question will mainly comprise stan-
dardised categories of statistical information and the nature of the exercise 
will therefore be very different from fact-finding for criminal proceed-
ings. 

3.3. Fact-Finding by the Special Procedures of the Human Rights 
Council 

The treaty bodies discussed above represent one arm of regular human 
rights monitoring by independent experts within the UN human rights 
framework. The other arm is constituted by the special procedures serving 
the intergovernmental Human Rights Council. The special procedures are 
somewhat of a moving target, as new mandates keep emerging and old 
ones are reviewed, extended and sometimes discontinued. This is, of 
course, because of the absence of a treaty basis for the mandates, which 
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then keep shifting according to the needs and even whims of the Human 
Rights Council as a political body. The General Assembly resolution es-
tablishing the Human Rights Council contained a phrase that the Council 
“shall assume, review and, where necessary, improve and rationalize all 
mandates, mechanisms, functions and responsibilities of the Commission 
on Human Rights in order to maintain a system of special procedures”.31 

3.3.1. Basic Facts about Special Procedures 

The special procedures consist of six Working Groups, each with five ex-
pert members coming from the five traditional regions in the world, and 
42 one-person expert mandates, usually called Special Rapporteurs.32 Out 
of the latter, the bulk of the mandates (30) are thematic and a smaller 
number (12) have been established for monitoring the human rights situa-
tion in a particular country. Some (nine) of the thematic or country-
specific one-person mandates carry the title ‘Independent Expert’ (and not 
‘Special Raporteur’) which may entail less emphasis on fact-finding, as an 
independent expert may have been appointed for a short term (one year) 
to produce a desktop study, while Special Rapporteurs usually serve for 
two consecutive three-year periods and engage in a number of functions, 
including fact-finding through country visits. 

In 2012, the special procedures taken together submitted 129 re-
ports to the Human Rights Council, including 60 on country visits and 69 
other reports (usually thematic studies), and 32 reports to the General As-
sembly. They carried out 80 country visits to 55 countries and sent 603 
communications to 127 states.33 

3.3.2. Fact-Finding by Special Procedures 

For the purposes of this volume, the most interesting dimensions of the 
work of the special procedures are communications (letters) to govern-
ments and country visits by Special Rapporteurs. These two functions 
contain, or at least have the potential to contain, significant fact-finding 
insights. However, partly on the basis of this author’s own experience 
from six years as Special Rapporteur, this is rarely the case with the let-
                                                   
31  General Assembly Resolution A/RES/60/251 (2006), para. 6. 
32  These numbers come from the publication United Nations Special Procedures: Facts and 

Figures 2012, UN Office of the High Commissioner for Human Rights, 2013. 
33  Ibid., p. 37. 
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ters sent to governments (communications). In usual UN parlance the let-
ters are categorised as either ‘urgent appeals’ or ‘allegation letters’, with 
‘other letters’ recognised as a third category in 2011.34 Usually the letters 
contain a caveat saying that the Special Rapporteur has made no determi-
nation of the facts. The rate of responses by governments is fairly low, 
and even when they do return with factual responses, the possibility of a 
Special Rapporteur to make any independent assessment of those asser-
tions are very limited. ‘Urgent appeals’ serve a diplomatic or humanitar-
ian purpose, by alerting the government that the respective United Nations 
Special Rapporteur is aware of the fact that an individual is subject to an 
imminent risk of a human rights violation, such as torture. ‘Allegation 
letters’, in turn, are usually based on information received from families 
or non-governmental organisations, and the role of the Special Rapporteur 
is to transmit the alleged facts to the government and to seek its response. 
The third category, ‘other letters’, typically relate to a thematic report un-
der preparation by the Special Rapporteur and aim at clarifying the do-
mestic law of the country concerned, rather than empirical facts. All in all, 
the communications function of special procedures should not be seen as 
a fact-finding mechanism. 

That leaves us with country visits as ‘true’ fact-finding by the spe-
cial procedures. These visits are conducted upon the invitation of the gov-
ernment and, in practice, require co-operation and facilitation by the host-
ing government. As there is no treaty basis for the special procedures, the 
degree of co-operation often depends on the goodwill of the government. 
Nevertheless, the special procedures have adopted a document called 
‘Standard Terms of Reference for fact-finding missions’35 which is trans-
mitted to the government when a Special Rapporteur accepts an invitation 
for a country visit. Hence, there is a degree of a contractual arrangement 
to guarantee the preconditions of independent fact-finding through the 
visit.36  

                                                   
34  Ibid., p. 10. 
35  The document was adopted in 1997 by an annual meeting of the special procedures under 

the (then) Commission on Human Rights, and it is reproduced as Annex V in the report 
from that meeting, UN document E/CN.4/1998/45. 

36  The Standard Terms of Reference is not to be confused with a document called “Code of 
Conduct for Special Procedures”, adopted by the Human Rights Council (Decision 5/2). 
This fairly vague document leaves the impression of trying to restrict the freedom of action 
by the independent experts but not really managing to do so because of being a watered-
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The Standard Terms of Reference include freedom of movement in 
the whole country and freedom of inquiry, including access to places of 
detention, confidential and unsupervised contact with witnesses and other 
private persons (including persons deprived of their liberty), and full ac-
cess to all documentary material relevant to the mandate. Further, the 
document also entails assurances that no reprisals will result from provid-
ing information to the Special Rapporteur. In practice, Special Rappor-
teurs do insist on, for instance, access to places of detention and go there 
with their own security personnel and interpreters, in order to avoid rely-
ing on any services provided by the government. For some Special Rap-
porteur mandates (exempli gratia, torture), access to places of detention is 
a key dimension of the whole mandate, and a country visit will simply not 
be undertaken without guarantees that confidential access will in fact ma-
terialise. For some other mandates, such access is just one method of fact-
finding, so that a meaningful country visit can also take place without vis-
iting places of detention but then results, of course, in a report where no 
assessment is made about the situation in prisons.37  

Having served as a Special Rapporteur, my assessment of govern-
ments respecting the Standard Terms of Reference is fairly positive. In 
Turkey (2006), the regional prosecutor in Diyarbakir (a Kurdish area) 
made an unannounced visit to a maximum-security prison happen within 
an hour, and we were able to interview the named individuals we had 
wanted to see. In Tunisia,  still during the Ben Ali regime (2010), we were 
able to interview the high-profile terrorist suspects or convicts we had 
asked for and could review their medical files, as well as a separate log-
book at a police station, used for recording how the special forces of the 
Ministry of Interior brought in and took out terrorism suspects.  

Clearly, there are some special procedures where the mandate over-
laps with international crimes, so that the procedure in question could, in 
principle, produce factual information of relevance for criminal prosecu-

                                                                                                                         
down text. For instance, letters of allegation sent to governments “should not be exclusive-
ly based by reports disseminated by mass media” (Article 9(e)).  

37  As Special Rapporteur on human rights and counter-terrorism, I usually visited prisons and 
other places of detention where terrorism convicts or suspects were held, to interview the 
detainees. However, I accepted to visit two countries without such visits, namely the Uni-
ted States of America (including to observe Military Commission hearings in Guantanamo 
Bay) and Egypt (to assess a new counter-terrorism law under preparation and coupled with 
a publicly expressed expectation of a second visit later). 
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tion, provided the government of the country allows access to the country, 
in accordance with the Standard Terms of Reference. This may in particu-
lar be true for country-specific Special Rapporteurs, as these mandates are 
often established in the context of an emerging or a preceding human 
rights crisis in the country. That said, some of the thematic mandates, 
such as those of the Special Rapporteurs on torture, arbitrary executions 
or slavery, or the Working Group on disappearances would also have the 
same potential. 

3.3.3. Improving Fact-Finding by Special Procedures 

Proposals to improve the fact-finding by the special procedures of the 
Human Rights Council should be based on an evaluation of how these 
mechanisms could better serve their own objective to assess how states 
comply with human rights. Four proposals are made here, but a common 
denominator of the three first ones is the need to secure that the Human 
Rights Council as the main intergovernmental United Nations body in the 
field of human rights will provide stronger political backing to the opera-
tion of its independent expert procedures, without interfering with their 
independence. The proposals are as follows. First, the Human Rights 
Council needs to be more vocal in supporting unconditional access to any 
country by the special procedures, including by making it a de facto 
membership condition of the Council itself, so that a so-called standing 
invitation is issued for all special procedures and then also honoured in 
practice. Second, the Human Rights Council must insist on full respect for 
the Standard Terms of Reference for fact-finding missions, including by 
reacting strongly to every incident where it is reported that someone was 
subjected to reprisals after speaking to a special procedures mandate. 
Third, the conclusions and recommendations issued by special procedures 
in their reports to the Human Rights Council require unconditional and 
non-selective follow-up and action by the Council itself. For instance, the 
Universal Periodic Review (peer review) conducted by the Council should 
be geared towards implementing the findings by the treaty bodies and 
special procedures, instead of second-guessing or watering down what the 
independent expert procedures have produced. 

The fourth proposed improvement relates to the relationship be-
tween the special procedures and the Office of the High Commissioner for 
Human Rights. As the special procedures are based on the work of unpaid 
independent external experts, they must be guaranteed a proper share of 
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the resources of the Office, including in the form of staff assistance, so 
that any impression is removed that the Office might be interfering with 
the independence of the mandate holders, including by being selective or 
conditional in its day-to-day provision of resources. 

3.4. Conclusion 

The two arms of regular UN human rights mechanisms based on the work 
of independent experts, the treaty bodies and the special procedures of the 
Human Rights Council, both include a significant dimension of fact-
finding. In both cases, there are obvious shortcomings in the fact-finding 
and also obvious available solutions for how the situation could be greatly 
improved. In relation to possible links between fact-finding in UN human 
rights expert procedures and in criminal prosecutions, two important 
points need to be made. 

Firstly, as human rights expert procedures serve the purpose of es-
tablishing the responsibility of a state for human rights violations under 
the law of state responsibility, the standard is very different from that ap-
plied for individual criminal responsibility. State responsibility may flow 
from actions or omissions, including in relation to so-called positive obli-
gations related to the promotion of human rights. For establishing state 
responsibility, there is no requirement that a crime has been committed, or 
more generally, that there has been any malicious intent on the side of any 
individual. 

Secondly, even where fact-finding by human rights mechanisms has 
the potential of producing factual records that might be useful in a crimi-
nal case, for instance through interviews conducted by a Special Rappor-
teur during a country visit, great caution should be applied when trying to 
make use of that material for criminal prosecution. Above all, the purpose 
of human rights procedures to facilitate better respect for and better pro-
motion of human rights should not be put at risk through such aspirations. 
In addition, there may be other practical and even legal problems in mak-
ing use of the factual records in a criminal trial.38 

                                                   
38  In particular, there may be pertinent issues related to the privileges and immunities of Uni-

ted Nations functionaries that might constitute legal obstacles to, for instance, hearing a 
Special Rapporteur or any assisting UN staff member as a witness by a court, unless the 
Secretary-General waives the immunity. During my time as Special Rapporteur this issue 
was repeatedly raised by the UN Secretariat when Special Rapporteurs were, for instance, 
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asked to submit an amicus curiae brief to or appear as an expert witness at a court. See, 
Convention on the Privileges and Immunities of the United Nations (1946). 
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4 
______ 

Justified Belief in the Unbelievable 
Simon De Smet* 

4.1. Introduction 

This chapter deals with the theory behind the practice of fact-finding.1 All 
too often, fact-finding is talked about as if it were something self-evident, 
something that everyone is capable of doing and requiring no special 
skills or training. Whereas it is unquestionably so that everyone engages 
in some sort of fact-finding in daily life (“when does the bus leave?”, 
“who ate the last orange?”, et cetera), few are conscious of the mental 
processes involved in it. This form of fact-finding could be called ‘intui-
tive’, in the sense that the fact-finder does not consciously think about 
how she arrives at factual conclusions from whatever form of evidence 
she relies upon. To the extent that ‘intuitive’ fact-finding allows us to get 
by in our daily lives, there is nothing wrong with it. However, some peo-
ple are required to engage in fact-finding as part of their profession. They 
make findings about facts and events that may deeply affect the lives of 
many other people. Lawyers, for example, are often called upon to engage 
in fact-finding, particularly in the context of adjudication. Similarly, jour-
nalists and NGO investigators report about facts and events that take place 
in different parts of the world. International fact-finders are situated 
somewhere between these two categories.2  

                                                   
*  Simon De Smet is a Legal Officer in ICC Chambers (since 2003). He has served as a Law 

Clerk at the International Court of Justice (to Judges Thomas Buergenthal and Pieter Kooi-
jmans, 2002–2003), and was a First Lieutenant (Reserve) in the Belgian Air Force (1993–
2005). He holds a Ph.D. from Cambridge University, an LL.M. from Columbia University 
School of Law and a Licentiaat in de Rechten from the University of Ghent. 

1  Most of what follows is based upon the author’s research for a doctoral dissertation at 
Cambridge University. A more fully developed treatment of the topics in the context of ju-
dicial fact-finding will appear as part of a forthcoming book by this author entitled Re-
thinking Fact-Finding by International Courts to be published by Cambridge University 
Press.  

2  In what follows, I will use ‘international fact-finding’ and ‘international fact-finders’ as 
shorthand to cover all possible forms of IGO or NGO sanctioned fact-finding into core in-
ternational crimes. 
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This chapter starts from the assumption that most international fact-
finders, like their lawyer and journalist counterparts, engage in their fact-
finding tasks largely ‘intuitively’. Even though they may display great 
care and circumspection in making their findings, they do not necessarily 
have a strongly developed understanding of what the underlying princi-
ples and concepts of fact-finding are. The basic point of this chapter is 
that this is unsatisfactory and that international fact-finders should be 
more aware of the basic epistemic principles that are at play, so that they 
may be more ‘conscious’ about the fact-finding process. If fact-finding is 
a profession, then the process should be professionalised.  

This is not to suggest that international fact-finders currently often 
get the facts wrong or that, if they did act more ‘consciously’, they would 
get the facts right more often. However, it is suggested that a greater un-
derstanding of basic epistemic principles would improve the overall epis-
temic quality of international fact-finding. In particular, there is a need to 
be more transparent about the strength and quality of particular findings 
and to be more precise about the evidentiary value of the available evi-
dence and the inferences that are drawn from it. Indeed, while many in-
ternational fact-finders are clearly very diligent in their efforts, it is some-
times difficult to escape the impression that international reports lack a 
solid theoretical framework. Even when standards of proof are applied, it 
is often difficult for an observer to ascertain how ‘strong’ or ‘reliable’ the 
many factual claims actually are. This can be a problem when the findings 
inform policy-making or lead to the public condemnation of certain 
groups or individuals. 

The purpose of this chapter is thus to shed some light on a few basic 
epistemological concepts that are relevant to international fact-finders. It 
is hoped that this will stimulate reflection on what it is that international 
inquirers actually do when they report on international crimes. This 
should allow for greater control over the quality of their findings. Indeed, 
it is only possible to evaluate and improve current practices if one under-
stands the basic elements of what fact-finding actually is. 

As epistemology covers a vast philosophical area, what follows will 
necessarily be basic and succinct. Indeed, it is not possible to do justice to 
the richness of the subject within the scope of a single chapter. Neverthe-
less, it is hoped that the introduction of some basic epistemological con-
cepts may raise awareness among practitioners about what is involved in 
fact-finding from a theoretical perspective. This, in turn, will hopefully 
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sharpen awareness about the inherent limitations of most fact-finding and 
encourage future international inquirers to be more precise about the na-
ture and strength of their findings. The ultimate message of this chapter is 
a call for greater epistemic modesty. 

4.2. What is Fact-Finding? 

For the present purposes, there is no need to discuss complex epistemic 
debates about what constitutes truth. It suffices to adopt a simple defini-
tion of ‘truth’ as referring to ‘what really happened’. It will be assumed 
that the truth can, in principle, be ascertained by anyone, as long as the 
right information is available. We therefore sidestep the thorny issues of 
radical cultural relativism and epistemic scepticism.  

International inquiries pertain to facts that have already taken place. 
Factual findings in this context are thus affirmations of factual proposi-
tions about the past. Accordingly, when a fact-finder makes a ‘finding’, 
she claims knowledge about the past. Crucially, in the vast majority of 
cases, international inquirers will not have personally experienced or ob-
served the events about which they report. This is important from an epis-
temic point of view, because most epistemologists make a fundamental 
distinction between perceptual knowledge and testimonial knowledge.3 
As international inquirers have no direct perceptual knowledge about the 
facts they report, they actually testify about evidence they have collected 
and analysed during the investigation and give their opinion about what 
this evidence demonstrates.  

Putting matters more formally, fact-finders generate hypotheses 
about the past and confirm them on the basis of the available evidence by 
formulating a theory of how the evidence is an instance or a consequence 
of the hypotheses. Breaking down this definition, fact-finding thus in-
volves three main elements, namely hypotheses (that is, claims about real-
ity in the form of factual propositions), evidence, and a theory that is 
based on background knowledge, which explains how the evidence 
‘proves’ the hypotheses. 

                                                   
3  See, Noah Lemos, An Introduction to the Theory of Knowledge, Cambridge University 

Press, 2007; Robert Audi, Epistemology, A Contemporary Introduction to the Theory of 
Knowledge, 3rd ed., Routledge, 2011. 
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It goes without saying that fact-finders should only make factual 
claims which they themselves believe to be true.4 In addition, we expect 
fact-finders to be both objective and rational. This means that we expect 
fact-finders to have valid reasons for affirming the factual propositions 
they advance. Crucially, we expect fact-finders to be able to explain those 
reasons to us, so that we can form our own opinion about their quality. In 
epistemological terms, fact-finders are expected to be able to ‘justify’ 
their beliefs. It should be noted, however, that even if a factual proposi-
tion is justified, this does not necessarily mean it is true. Indeed, a propo-
sition can be justified but not true, just like it can be true but not justified. 
Nevertheless, having justification for one’s beliefs is essential from an 
epistemic point of view, because believing without justification is an epis-
temic fault, whereas have a justified belief in an untruth is an epistemic 
mistake.5  

For most practical purposes, the question epistemologists pose to 
fact-finders is not so much whether their factual findings are true, but 
whether they are justified. Whether a belief is justified depends on a num-
ber of factors, the most important of which is the totality of evidence the 
fact-finder has at her disposal. As the evidence one has can – at least in 
theory – always be defeated by evidence one does not have, it follows that 
as long as one does not have all the evidence, one’s beliefs remain defea-
sible.  

Therefore, apart from giving us the hypotheses and the theories that 
underpin them, fact-finders should be able to express how confident they 
are of the accuracy, as well as the strength of their findings. This estima-
tion should be based on more than intuition or guesswork on behalf of the 
fact-finder. Ideally, the fact-finder should be able to explain exactly what 
the sources of uncertainty or doubts are, and to what extent they hedge the 
accuracy of the findings. In order to be able to convey this information, 
fact-finders must have a method for determining and communicating their 
level of confidence in the findings. If this method is also understood by 
the reader of the report, it will be a lot easier for her to evaluate the ‘qual-

                                                   
4  Belief in this sense could be roughly defined as a dispositional affirmative attitude towards 

a proposition of state of affairs. Andrew Chignell, “The Ethics of Belief”, in Zalta et al. 
(eds.), Stanford Encyclopedia of Philosophy¸ Spring 2013, available at http://plato.stan 
ford.edu, last accessed on 24 September 2013, p. 15. 

5  Hock Lai Ho, A Philosophy of Evidence Law: Justice in the Search for Truth, 2008, Ox-
ford University Press. 
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ity’ of the findings and have a better understanding of their precarious-
ness.  

This links straight back to the issue of justified beliefs and how they 
are formed. Indeed, beliefs can be justified in different ways and it is es-
sential to understand how a particular fact-finder has justified hers, in or-
der to understand how the findings could be defeated. The following sec-
tion offers a very brief overview of the two main strands in epistemology 
concerning how one can come to beliefs about the past on the basis of 
evidence. This is but a very brief and summary introduction to a complex 
field. Nevertheless, it is hoped that by providing even a rudimentary over-
view of major trends in modern epistemology, the reader will develop 
some basic awareness about the existence of different theoretical models 
and abandon the idea that the fact-finding process is something based 
purely on intuition and common sense, and cannot be conceptualised or 
explained. 

4.3. Two Approaches Towards Justifying Beliefs 

With the caveat that we are, for the purpose of this chapter, grossly sim-
plifying a sophisticated debate; it is possible to identify two major strands 
in modern epistemology that offer fundamentally different accounts of 
how beliefs about factual events can be justified.6 In essence, they repre-
sent two different ‘methods’ of induction.7 The first is the probabilistic 
method, also referred to as Bayesian epistemology,8 which aims at estab-
lishing the probability of factual propositions on the basis of the laws of 

                                                   
6  The field is obviously much richer and more nuanced than that. L. Jonathan Cohen, for 

example, developed an alternative model for judicial fact-finding L. Jonathan Cohen, The 
Probable and the Provable, 1977, Oxford University Press. So did John Henry Wigmore, 
The Science of Judicial Proof as Given by Logic, Psychology and General Experience and 
Illustrated in Judicial Trials, 3rd ed., Little Brown, 1937. However, the goal of the present 
chapter is mainly to illustrate that epistemology offers more than one account of fact-
finding and that fact-finders may therefore have to consider their own position in this re-
gard.  

7  This is not to say that they are mutually exclusive and that fact-finders have to choose 
between one or the other. Indeed, there are even some suggestions that the two methods 
may be integrated. See Peter Lipton, Inference to the Best Explanation, 2nd ed., Cam-
bridge University Press, 2004, pp. 103–120. 

8  William Talbot, “Bayesian Epistemology”, in Zalta et al. (eds.), Stanford Encyclopedia of 
Philosophy¸ Summer 2011, available at http://plato.stanford.edu/archives/sum2011/entries/ 
epistemology-bayesian/, last accessed on 13 September 2013. 
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probability. The second method centres around the concept of ‘Inference 
to the Best Explanation’, sometimes also referred to as the relative plausi-
bility theory.  

Although neither of these schools offers ready-made reasoning 
models that always lead to the truth, let alone provide simple algorithms 
that are easy to apply in practice, there is nevertheless great benefit in be-
ing aware of them, as a better understanding of the underlying concepts 
may improve the way in which fact-finders approach their task.  

4.3.1. Probabilistic Account of Fact-Finding 

The basic idea behind Probability Theory is that our beliefs about the 
world are not categorical but come in degrees.9 This may be counter-
intuitive, as past events either did or did not happen. This is of course true 
from a historical perspective, but from the viewpoint of the fact-finder 
such absolute certainty is almost always unattainable. By convention, 
one’s degree of belief is expressed on a scale from 0 (when one is certain 
that a proposition is false) to 1 (when one is certain that a proposition is 
true). When asked about whether one thinks a fair coin will land heads, 
the answer should therefore be 0.5, expressing the fact that one has no 
basis on which to predict which of the two sides will land up. In this case, 
it is easy to determine the probability, as there are only two even possi-
bilities. However, in order to be useful for fact-finding about the past, 
probability theory has to offer a lot more. In particular, it must offer a way 
to determine the probability of claims about the past.  

There are different approaches towards how to determine probabil-
ity. However, once the initial probability has been determined, the basic 
principles of how to process them are basically the same. In the next two 
sections, an ultra-succinct overview of the two main approaches to deter-
mining probability will be discussed. After that, a brief introduction will 
be given about how Bayesian epistemology prescribes that fact-finders 
should determine their beliefs in light of the available evidence. 

                                                   
9  See, Henk Tijms, Understanding Probability, 3rd ed., Cambridge University Press, 2012; 

Ian Hacking, An Introduction to Probability and Inductive Logic, Cambridge University 
Press, 2001; John Haigh, Probability – A very short introduction, Oxford University Press, 
2012. 
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4.3.1.1. Frequency-Type Probability10 

Probability theory is frequently associated with making predictions about 
certain types of events that are based either on logical calculation or on 
statistical data. An example of the first kind is the probability of throwing 
a six with a fair die or the probability of winning the jackpot in the lottery. 
Examples of probabilistic statements based on statistical data range from 
extrapolating the results of exit polling at elections, to calculating the like-
lihood of someone with a certain DNA developing a particular disease. 
This type of probability is usually referred to as quantitative or frequency-
type probability.11 It focuses on measuring sequences of similar events 
and developing an understanding of the tendency or disposition of certain 
events or characteristics to arise under particular conditions. As it makes 
little sense to speak of frequency in relation to single events12, it may ap-
pear that this type of probability is of little use to international fact-
finders. However, although each violation of human rights or instance of 
an international crime constitutes a single and unique event, frequency-
type probability may still be highly relevant for international fact-finders. 
Two examples are offered to demonstrate the point.  

First, DNA or similar types of evidence may be available that can 
assist the fact-finder in identifying victims or perpetrators. The power of 
DNA evidence lies in the fact that it tells us how likely it is that a person 
randomly selected from a given population would match the sample. Usu-
ally this probability is very small, thereby seemingly making it highly 
probable that the suspect is guilty in the case of a match. However, cau-
tion is required, because some people make the mistake of assuming that, 
if for example the likelihood of finding a match in a randomly selected 
person is 0.002 this means that there is a 0.998 probability that the suspect 
is guilty in case of a match. However, if the relevant population from 
which the suspect is randomly selected is 600,000, we can expect 1,200 
individuals to match the sample. This means that, if there is no other evi-
dence implicating the suspect, the probability of him being guilty on the 

                                                   
10  The terminologies ‘Frequency-type probability’ and ‘Belief-type probability’ are borrowed 

from Hacking, 2001, see supra note 9. 
11  Sometimes the term ‘objective probability’ is also used, for example, Colin Aitken and 

Franco Taroni, Statistics and the Evaluation of Evidence for Forensic Scientists, 2nd ed., 
Wiley, 2004. 

12  Hacking, 2001, p. 136, see supra note 9. 
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basis of the matching DNA is only 0.000833. This basic mistake is often 
referred to as the Prosecutor’s Fallacy. On the other hand, if there is other 
evidence that narrows the pool of potential suspects to just four individu-
als and only one of them matches the DNA sample, this raises the prob-
ability to 0.992. In other words, other evidence is needed to narrow the 
pool of suspects and DNA evidence alone cannot do all the work. 

A second example of how Frequency-type probability can assist in-
ternational fact-finders is if there are very large numbers of victims of 
mass atrocities. Frequency-type probability may help fact-finders in de-
signing their investigation so that they can concentrate their limited re-
sources on interviewing a statistically relevant sample of the victim popu-
lation, in order to draw probabilistic inferences about the population as a 
whole. Space does not permit a detailed discussion of this approach, but 
suffice it to say that, under the right circumstances, careful sampling is a 
potentially very powerful tool that can vastly improve the quality of fact-
finding.  

4.3.1.2. Belief-Type Probability 

A different strand of probability theory approaches the determination of 
probabilities from a more subjective angle. Personal probability theorists 
take a person’s individual confidence level about an uncertain event or 
proposition as the starting point.13 The classical definition of Belief-type 
probability states that it is “a degree of belief (as actually held by some-
one based on his whole knowledge, experience, information) regarding 
the truth of a statement or event E (a fully specified single event or state-
ment whose truth or falsity is, for whatever reason, unknown to the per-
son)”.14 

Belief-type probability can be relied upon when no Frequency-type 
probabilities are available. Recourse to Belief-type probability will be ap-
propriate whenever the event in question cannot be considered as part of a 
long sequence of repetitions under identical conditions. A typical example 
would be the trustworthiness of a particular witness in relation to a par-
ticular part of his or her testimony. In other words, when no Frequency-

                                                   
13  Hacking, 2001, pp. 127–139, see supra note 9; Aitken and Taroni, 2004, pp. 21–23, see 

supra note 11. 
14  Bruno De Finetti, “Probability: the subjectivistic approach”, in Raymond Klibansky (ed.), 

La philosophie contemporaine, vol. 2, La Nuova Italia, 1968, p. 45.  
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type probability is available or possible, Belief-type probability can, in 
principle, fill the gap.  

Although this approach is not as empirically exact as Frequency-
type probability, it is not entirely arbitrary either. One of the main con-
straints in this regard is that an individual’s beliefs and confidence levels 
must be coherent, in the sense that they must respect the basic rules of 
probability. 15  Most importantly, if someone considers several possible 
hypotheses that explain a single event, the sum of the probabilities for all 
of these hypotheses must be 1.16 For example, if it is unknown which mi-
litia carried out a particular attack on a village and there are three possible 
culprits, it would not be possible to consider the probability for each of 
those militia to be 0.5, as this would amount to a total of more than 1, 
which is not possible. Fact-finders faced with such situations must thus 
fine-tune their probability estimates. Another basic rule is that the prob-
ability of a conjunction can never be higher than that of its individual con-
juncts. So, for example, it would be a mistake to say that the probability 
that suspect A ordered an attack is 0.8, if the probability of the suspect 
having been the commander at the relevant time is only 0.7. This is be-
cause being a commander is a prerequisite for giving orders and the hy-
pothesis that the suspect gave the order can thus only be true if the hy-
pothesis that he was the commander is also true.  

Although the strength of beliefs cannot be measured empirically, it 
can be expressed numerically. In terms of how persons are expected to 
determine their personal probability estimates, there is no single universal 
method. One approach that is popular among probability theorists is to 
fathom a person’s degree of confidence in a particular proposition by 
gauging how much risk the person would be willing to take when offered 
a bet. Epistemologists have developed sophisticated heuristics to help in-
dividuals with determining their degree of belief.17 For example, if some-
one is asked to provide her personal probability of the chance that it will 
rain tomorrow, one can imagine a situation where someone is offered a 
bet to win a prize if she chooses correctly between (a) the chance that it 
                                                   
15  See references in supra note 9. 
16  Another constraint is a person’s probability estimate about the truth of a particular proposi-

tion must be inversely proportionate to the probability of the proposition being false. 
Therefore, if one considers that there is a 0.7 probability that it will rain tomorrow, this 
implies that there is a 0.3 probability that it will remain dry. 

17  Hacking, 2001, pp. 151–162, see supra note 9. 
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will rain tomorrow and (b) the chance that a fair coin will land on heads. 
If the person chooses (a), this means that she thinks that the chance that it 
will rain tomorrow is greater than 0.5, as otherwise she would have cho-
sen the coin. Although this approach may be thought of as being overly 
subjective, it has the great advantage of allowing the fact-finder to factor 
in all doubts she may have, for example, about the trustworthiness of the 
evidence. In the example, the person asked to bet on whether it will rain 
tomorrow may have heard that the weather forecast predicted rain, but she 
may not be confident in the reliability of this prediction. Belief-type prob-
ability thus accounts for the reality that, in many cases, there simply is no 
objective way to establish probability. In the absence of replicable ex-
periments under identical conditions, reasonable people can disagree 
about the degree of probability certain evidence confers.18 This is because 
“the probability assigned to any event must be allowed to depend not only 
on the specific event in question, but also on the individual whose uncer-
tainty is being expressed, and on the state of background information in 
light of which this assessment is being made”.19  

It is not suggested that the approach described above provides easy 
solutions to all factual questions fact-finders may encounter. However, it 
is important to be aware of the possibility to work with probabilities, even 
when there are no statistical data. The fact that Belief-type probability is 
subjective does not mean that it is irrational. Indeed, one great benefit of 
approaching fact-finding in this manner is that it forces the fact-finder to 
be more rigorous in thinking about uncertainty. The main point here is 
thus not that there are unique solutions to complex evidentiary problems, 
but that probability theory can be a powerful tool to structure one’s rea-
soning about such complex evidence. The next section explains how this 
can be done in practice. 

                                                   
18  Despite this so-called ‘subjective vagueness’, people are usually able to distinguish be-

tween reasonable and unreasonable probability assessments. See Julia Mortera and Philip 
Dawid, “Probability and Evidence”, in Tamas Rudas (ed.), Handbook of Probability: The-
ory and Applications, Sage, 2008, p. 404. 

19  Philip Dawid, “Probability and Proof”, Appendix to Terence Anderson, David Schum and 
William Twining, Analysis of Evidence, Cambridge University Press, 2nd ed., 2005, p. 36, 
avaible at http://www.cambridge.org/us/academic/subjects/law/jurisprudence/analysis-evi 
dence-2nd-edition, last accessed on 4 October 2013. 
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4.3.1.3. Bayesian Networks 

Regardless of how one determines the initial probabilities, a key issue for 
all fact-finders is how to process large volumes of complex information 
and determine how a vast collection of evidence relates to one or more 
hypotheses. The main probabilistic tool for this is something called 
‘Bayesian networks’, named after the 18th century probability theorist, 
Reverend Thomas Bayes (1702–1761). One of the great benefits of 
Bayesian networks is that it allows the fact-finder to break down the great 
complexity of a particular case into smaller and simpler parts for separate 
analysis, whilst preserving overall coherence by linking all parts probabil-
istically.20 Another advantage of Bayesian networks is that it forces the 
fact-finder to analyse the evidence in much greater detail, both in terms of 
relevance and probative value. Arguably, this leads to greater accuracy in 
the overall probability assessment.21 

Bayesian networks are structured graphical representations of prob-
abilistic relationships between several random variables.22 The network 
includes two types of variables: evidence and hypotheses, which are all 
represented by ‘nodes’. Nodes that are probabilistically related are con-

                                                   
20  Aitken and Taroni, 2004, p. 430, see supra note 11; Mortera and Dawid, 2008, p. 420, see 

supra note 18. 
21  According to research, persons come up with very different probability assessments when 

asked to determine the overall probability assessment of a collection of evidence as a 
whole, compared to when they are asked to specific prior and conditional probabilities for 
each of the items of evidence and hypotheses separately. See Fred Luminoso, “Bayesian 
Belief Network Analysis of Legal Evidence”, in Stanford Undergraduate Research Jour-
nal, vol. 1, 2002, p. 49. 

22  See Aitken and Taroni, 2004, pp. 429–454, see supra note 11; A. Biedermann, F. Taroni, 
and S. Bozza, “Implementing statistical learning methods through Bayesian networks (Part 
1: A guide to Bayesian parameter estimation using forensic science data)”, in Forensic 
Science International, 2009, vol. 193, pp. 63–71; A. Biedermann, F. Taroni, S. Bozza, and 
W. D. Mazzella, “Implementing statistical learning methods through Bayesian networks 
(Part 2: Bayesian evaluations for results of black toner analysis in forensic document ex-
amination)”, in Forensic Science International, 2011, vol. 204, pp. 58–66; P.E.M. Huygen, 
“Use of Bayesian Belief Networks in legal reasoning”, 17th BILETA Annual Conference, 
2002, available at http://cli.vu/pubdirect ory/67/, last accessed on 10 May 2013); Philip 
Dawid, David Schum and Amanda Hepler, “Inference Networks: Bayes and Wigmore”, in 
Philip Dawid, William Twining and Mimi Vasilaki (eds.), Evidence, Inference and En-
quiry, 2011, Oxford University Press, pp. 119–150; Mortera and Dawid, 2008, pp. 403–
422, see supra note 18; Luminoso, 2002, pp. 46–50, see supra note 21.  
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nected with arrows. For each node, a probability table must be made.23 
When a particular node does not receive any arrows from another node, it 
is called a ‘parent node’ and the probability will be unconditional, that is, 
P(A). If, on the other hand, the node is a ‘child’ (that is, it receives arrows 
from other nodes), its probability will be conditional, that is, P (A/x, y, z, 
[…] depending on how many ‘parents’ there are). It is important to stress 
that there is not a single way in which Bayesian networks must be con-
structed. Indeed, it is perfectly possible that two fact-finders come up with 
different probability relationships, reflecting their individual views and 
perceptions about the evidence and knowledge of the area of interest.24 As 
such, Bayesian networks are nothing else than a snapshot of a given fact-
finder’s state of knowledge and understanding at a given moment in time, 
which is always liable to change if new information becomes available. 
Significantly, Bayesian networks can ‘integrate’ missing evidence, that is, 
evidence that might be expected to exist, but is not available.25 This is 
very useful, because it can inform the fact-finder about the defeasibility of 
the available evidence, by providing an indication of the potential impact 
of the missing evidence on the overall probability estimate, if it were to be 
found.  

As an example, consider an incident during which a civilian area 
was allegedly attacked with chemical weapons by the ruling regime of a 
country. According to the allegation, nerve gas was deployed by the air 
force. The allegation is denied by the regime. Yet, it is assumed that the 
regime has both chemical weapons capability and an operational air force. 
There is no evidence of any order or instruction from the regime to the air 
force to use chemical weapons. The two main questions that arise are thus 
whether the victims were killed by chemical weapons and, if so, whether 
these chemical weapons were deployed by the regime. With regard to the 
first issue, there is evidence that the bodies of those killed showed no 
signs of injuries or violence. There are also images of some bodies show-
ing that the victims vomited and/or had foam around mouth and nose. It is 

                                                   
23  The probability value for a node can be determined on the basis of either Frequency-type 

or Belief-type probability estimates. 
24  Aitken and Taroni, 2004, p. 431, see supra note 11. Reasonable people can disagree about 

whether/how certain evidence is relevant to a certain hypothesis as well as about the ap-
propriate probability estimate (unless the latter is of the Frequency-type).  

25  Aitken and Taroni, 2004, pp. 439–442, see supra note 11. 
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known that these are the symptoms of nerve gas.26 No autopsy was carried 
out on the victims and no tissue samples were taken. There is thus no 
chemical analysis of whether the victims were exposed to nerve gas and, 
if so, which type. However, investigators did find spent shells at the site 
of the killing and chemical analysis shows that they probably contained 
nerve gas. Although there are witnesses who saw planes take off from an 
air force base on the day of the attack, there is no evidence that these 
planes flew over the area where the victims were killed.  

This cluster of information could be represented in a Bayesian net-
work as seen in the next page (Table 1).  

Each of the boxes represents a ‘node’ in the network. Nodes repre-
senting hypotheses are rectangular, whereas nodes representing evidence 
are rounded rectangular. Missing evidence – that is, evidence which is 
expected to exist on the basis of the hypothesis under consideration, but 
that is not available – is depicted in nodes with dashed contours. It should 
be noted that, apart from graphical elegance and clarity, the positioning of 
different nodes is unimportant. What matters are the probability relation-
ships that are made visible by the arrows, and that there is no circularity. 
For each of the nodes, a probability estimate must be given. It is important 
to note, in this regard, that it would be possible to refine the analysis for 
each node by adding further information. For example, the hypothesis that 
the regime has chemical weapons is currently a parent node, with no evi-
dence supporting it. The probability estimate will therefore be uncondi-
tional. If evidence were available, however, it would be possible to de-
termine the probability of the regime possessing chemical weapons condi-
tional on the available evidence in a separate graph and simply plug the 
result in the main analysis. 

                                                   
26  This is specialised information, which the fact-finder would have to obtain from an expert, 

such as the OPCW, available at http://www.opcw.org/, last accessed on 24 September 
2013. 
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Table 1. Bayesian Network 
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Once the relevant probability estimates have been entered, it is pos-
sible to calculate the posterior probability of the allegation that the regime 
used chemical weapons based on the available evidence. The main for-
mula that does the work in calculating the overall probability of the hy-
pothesis is Bayes’ Rule, which is stated as follows:  

Pr(H/E) = Pr(E/H).Pr(H)/Pr(E)27 

It would lead too far to explain how the overall probability of the 
hypothesis is calculated and how this can be updated in light of revised 
probability estimates for a given node or the introduction of additional 
evidence. However, it can easily be seen how even a fairly simple sce-
nario can quickly engender a highly complex network of nodes and prob-
ability relationships, which is complex to create and involves challenging 
calculations.28 In fact, until fairly recently, the arithmetic involved was 
too complex for Bayesian networks to have any real-life applicability. 
However, modern computers can now handle this29 and thus, the possibil-
ity of using Bayesian networks in real fact-finding situations is no longer 
fanciful.30  

                                                   
27  Notation: Pr: Probability; H; Hypothesis; E; Evidence, thus Pr(H/E) stands for the proba-

bility of hypothesis H given evidence E, and Pr(E/H) signifies the likelihood of evidence E 
given hypothesis H. Pr(H) stands for the prior probability of the hypothesis without evi-
dence E. This prior probability can be based on previously considered evidence. Pr(E) 
stands for the prior probability of the evidence, that is, irrespective of any particular hy-
pothesis. It may often be difficult to determine the prior probabilities of the hypothesis or 
the evidence. This is where the concepts of Frequency-type and Belief-type probability, 
discussed above, come into play.  

28  See, for an example, Philip Dawid and Ian Evett, “Using a Graphical Method to Assist the 
Evaluation of Complicated Patterns of Evidence”, in Journal of Forensic Science, 1997, 
vol. 42(2), pp. 226–231.  

29  For example, Hugin is a programme that allows the construction of complex Bayesian 
networks for a variety of purposes, see http://www.hugin.com/, last accessed 5 October 
2013. 

30  A powerful example of how Bayesian networks are already being used in practice today is 
offered by medicine. Indeed, computer programmes have been developed in which the 
doctor (or patient herself) enters all the symptoms displayed by the patient (as well as data 
about the patient herself) and the programme returns a number of possible diagnoses with 
corresponding probabilities for each of them. Such programmes essentially operate on the 
basis of Bayesian networks and offer the enormous advantage of ensuring that all the rele-
vant and most up-to-date research is taken into consideration with every diagnosis. See, for 
a brief discussion of an example, John Fox, “Arguing about the Evidence: a Logical Ap-
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By including nodes for missing evidence, the fact-finder can antici-
pate the potential impact of such evidence and articulate potential sources 
of uncertainty. For example, if radio intercepts were found showing that 
orders were given by the regime to use nerve gas against the population of 
the targeted area, this would increase the probability of regime responsi-
bility. Conversely, if tissue samples were available from the victims, but 
chemical analysis would show no traces of nerve gas, the proposition that 
they were killed by chemical weapons would decrease in probability. Al-
ternative explanations, such as massive food or other forms of poisoning, 
might then become more probable instead.  

This brings us to an essential point about Bayesian networks: they 
are a tool to express and analyse theories about evidence and events, and 
nothing more. Bayesian networks do not prescribe a certain outcome or 
even dictate how to construct a theory of the case. What the correct prob-
ability relationships are is always open to discussion. This is why propo-
nents of Bayesian networks argue that even for those who do not believe 
in expressing beliefs numerically, it is still useful to formalise probabilis-
tic relationships because it forces one to think carefully about how evi-
dence and hypotheses may be connected (or not). This may help avoid 
mistakes and allow others to review and criticise the reasoning.  

Although Bayesianism has many staunch supporters and offers 
many benefits, it is not free from difficulties. Perhaps the greatest chal-
lenge for the use of Bayesianism in practice is that fact-finders often find 
it difficult to determine the prior probabilities of the hypotheses and the 
evidence. Moreover, Bayesianism assumes that fact-finders start their in-
vestigation with one or more hypotheses already formulated. Although the 
hypotheses to be investigated may sometimes be given, for example when 
the fact-finder is tasked to verify a certain allegation (for example, that 
chemical weapons were used by the regime), in many cases fact-finders 
will have to consider at least part of the evidence before any hypotheses 
are formulated. However, this means that this part of the evidence has al-
ready influenced the prior probability of the hypothesis before Bayes’ rule 
can be applied. This evidence therefore falls outside the Bayesian calculus 
because otherwise it would be counted twice (once during the formulation 
and attribution of the prior probability of the hypothesis, and once as part 

                                                                                                                         
proach”, in Philip Dawid, William Twining and Mimi Vasilaki (eds.), Evidence, Inference 
and Enquiry, Oxford University Press, 2011, pp. 151–182. 
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of the Bayesian network). Another potential difficulty with the Bayesian 
method is that it may be difficult for fact-finders to fit in evidence that 
supports a hypothesis that is not being considered within the Bayesian 
network, because it may be more difficult to see the probabilistic relations 
between such evidence and the hypothesis under consideration. As long as 
this other hypothesis is also analysed – perhaps in a separate Bayesian 
network – there is no real problem, because then the hypothesis that has 
the greatest posterior probability will be favoured. However, if only one 
hypothesis is considered, there is a risk that certain evidence will simply 
not be counted because it stands in no obvious probabilistic relationship to 
that hypothesis. Finally, there is no denying that, even with the support of 
computers, applying the Bayesian method to intricate fact-patterns with 
lots of evidence is a complex and labour-intensive endeavour, requiring a 
fairly advanced level of familiarity with probability theory. However, it is 
precisely in those complex cases that working with Bayesian networks 
will provide most added value. It may thus be useful for international fact-
finders to enlist the support of probability experts in analysing the evi-
dence. 

4.3.2. Inference to the Best Explanation 

Inference to the Best Explanation (‘IBE’)  offers a completely different 
approach towards fact-finding than Bayesianism. In a nutshell, IBE works 
as follows: the fact-finder is presented with a finite amount of evidence. 
From this evidence, it is possible to infer a number of hypothe-
ses/scenarios/narratives, which each explain (part of) the available evi-
dence in a different manner. The hypothesis which, if true, would best 
explain the available evidence should, according to IBE, be retained as the 
correct factual finding.31 This process is abductive in nature to the extent 
that plausible explanations must be generated from the evidence. At the 
same time, it is also a process of elimination, or at least ranking, of expla-
nations until only one remains as the best. From an epistemic point of 
view, the fact-finder is justified in believing the ‘best explanation’.32  

                                                   
31  It is important to understand that the limitations of the epistemic claim IBE makes. IBE is 

not a method that guarantees that the best actual explanation will be found. Rather, IBE 
states that the best of the available explanations is the explanation that should be retained 
as an actual explanation. Lipton, 2004, p. 58, see supra note 7.  

32  However, IBE does not claim that the best explanation is always a good enough explana-
tion. When none of the available explanations is sufficiently good, no explanation should 
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Before entering the question as to how the best explanation should 
be identified, it may be useful to briefly address the issue of how the 
competing explanations are generated. Indeed, when presented with a 
mass of evidence, it may not be very easy to recognise what needs to be 
explained. Useful guidance in this regard may be found in the work of 
Peter Lipton, who argued that fact-finders should focus their inquiry on 
so-called contrastive explanation. 33  Contrastive explanation focuses on 
finding explanations for why something is the case rather than something 
else. So, instead of asking “why X”, the contrastive explanation model 
asks the question “why X rather than Y”.34 In doing so, the inquiry is fo-
cused on a more precise issue, which makes it easier to identify the poten-
tial explanations and the relevant evidence. This approach makes sense, as 
it is intuitively easy to understand that no single hypothesis can explain all 
the evidence.35  Contrast sets can relate to any point of interest about 
which we are uncertain or unclear.36 In a judicial context, the contrast sets 
will usually be provided by the parties, who will formulate different and 
usually conflicting hypotheses (the respective ‘cases’), and offer different 
explanations of the evidence. Similar conditions will sometimes apply to 
non-judicial fact-finders, who may receive competing claims about what 
happened during a certain incident. For example, when the evidence 
shows that armed violence was used at a certain location, it is often the 
case that the inhabitants will claim that they were the innocent victims of 
an unprovoked aggression, whereas the attacking force will argue that 
they were acting against a legitimate military target that was positioned at 

                                                                                                                         
be retained and consequently no finding is possible. This is why Peter Lipton suggested 
that IBE might me more accurately called “Inference to the Best Explanation if the Best is 
Sufficiently Good”. Lipton, 2004, p. 154, see supra note 7. 

33  Lipton, 2004, see supra note 7. 
34  Lipton, 2004, p. 33, see supra note 7. It should be noted that X and Y need not be incom-

patible. However, to aid the explanatory exercise, it may be easier in such cases to re-
phrase the contrast to “why (X and not-Y) rather than (Y and not-X)”, ibid., p. 35.  

35  In this sense, Lipton, 2004, p. 76, see supra note 7. As Lipton explains, evidence that is not 
explained by a hypothesis is simply irrelevant to it. However, evidence that is irrelevant to 
one particular hypothesis may be highly relevant to another one. If this other hypothesis 
ends up being the better one, this would defeat the first hypothesis. In this sense the evi-
dence is relevant to the first hypothesis. 

36  It should also be understood that although explanation is usually carried out in a binary 
fashion (“why X rather than Y?”), it will often be necessary to consider several contrast 
sets in relation to the same fact (i.e., after resolving the question “why X rather than Y?”, 
the fact-finder may still have to consider “why X rather than Z?”, et cetera).  
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the location in question. Within these competing hypotheses, countless 
further contrast sets may be distinguished (for example, “why was the lo-
cation encircled prior to entry, rather than being entered from one direc-
tion?”, “why was one church destroyed but another left untouched?”, et 
cetera). When the fact-finder is not presented with competing claims, it is 
her task to formulate them herself.37 Usually the fact-finder will be guided 
in this respect by her own background knowledge as well as by specific 
information about the general situation and context.38 However, there is a 
risk that this method of generating hypotheses and potential explanations 
will be skewed, insofar as it will yield only potential explanations that fit 
within the existing background beliefs of the fact-finder.39 It is thus possi-
ble that the true explanation will not be considered because it simply did 
not fit with the background beliefs of those involved in generating the 
short list of potential explanations. This is why it is important to always 
consider the possibility that the true explanation may be something that 
the fact-finder is unfamiliar with.40 

Assuming that all the potentially plausible explanations have been 
canvassed, and that the true explanation is one of them, it is important to 
know how to identify which one qualifies as best.41 Unfortunately, there is 
no clear set of criteria on offer and different authors seem to emphasise 
different criteria.42 It appears that this difference may, at least in part, be 
explained by the angle from which the authors are approaching the issue. 
Authors who approach IBE from a more formal epistemic angle and ad-
here to coherentism emphasise the coherentist aspect of IBE.43 Those who 
                                                   
37  Even when competing explanations are proposed to the fact-finder, she may still add addi-

tional ones herself, when she thinks that particular potentially plausible explanations are 
lacking. 

38  For example, if previous attacks were not initiated by shelling, it might be a useful inquiry 
for the fact-finder to find out why in a particular instance the attack was preceded by shell-
ing. 

39  Lipton, 2004, p. 151, see supra note 7.  
40  See discussion on NEW hypothesis, infra, section 4.3.2.2., “Naturalised Method for Identi-

fying the Best Explanation”. 
41  David Schum, “Species of Abductive Reasoning in Fact Investigation in Law”, in Cardozo 

Law Review, 2001, vol. 22, p. 1655. 
42  Larry Laudan, “Strange Bedfellows: Inference to the Best Explanation And the Criminal 

Standard of Proof”, in International Journal of Evidence and Proof, 2007, vol. 11, p. 292. 
43  See, e.g., Amalia Amaya, “Inference to the Best Legal Explanation” in H. Kaptein, H. 

Prakken and B. Verheij, (eds.) Legal Evidence and Proof - Statistics, Stories, Logic, 2009, 
Ashgate, p. 135. 
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put the emphasis more on the psychological workings of human fact-
finding rely more on the process of comparing narratives in light of gen-
eral background assumptions.44  

Reflecting the two aforementioned strands in IBE, section 4.3.2.1. 
first considers methods that are associated with coherentist epistemology. 
Section 4.3.2.2. subsequently briefly discusses less formal, so-called 
‘naturalised’, forms of IBE. It is not suggested that these two categories 
are exhaustive. They are merely intended to given an idea about how IBE 
can be implemented in different ways. 

4.3.2.1. A Coherentist Model for Identifying the Best Explanation 

According to the ‘coherentist school’45, the best explanation coincides 
with the most coherent explanation.46 There are different theories in gen-
eral, and especially in scientific epistemology, about what accounts for 
coherence maximisation, but one that has found its way into legal episte-
mology is the theory of constraint satisfaction, developed by Paul Tha-
gard.47 Briefly summarised, this model is based on the assumption that 
within any given set of elements (which may include both hypotheses and 
evidence), each element is related to one or more others in a binary way: 
either the two elements cohere with each other, or they do not. For exam-
ple, a photograph showing persons wearing SS uniforms in front of the 
Eiffel tower coheres with the hypothesis that the Third Reich invaded 
France. On the other hand, the testimony of Eichmann does not cohere 
with holocaust denial.  

To summarise the main principles of coherentist IBE, as they have 
been developed by Thagard, and adapted specifically for (criminal) legal 
epistemology by Amaya: 

                                                   
44  Ronald Allen and Michael Pardo, “Juridical Proof and the Best Explanation”, in Law and 

Philosophy, vol. 27(3), 2008.  
45  Amaya, 2009, see supra note 43.  
46  According to the coherence theory of justification, if a belief coheres with the other beliefs 

one holds, this makes it reasonable to hold that belief – and not when it conflicts with 
one’s other beliefs. See Lemos, 2007, p. 66 et seq., see supra note 3. 

47  Paul Thagard and Karsten Verbeurgt, “Coherence as Constraint Satisfaction”, in Cognitive 
Science, 1998, vol. 22, p. 1; Paul Thagard, Coherence in Thought and Action, MIT Press, 
2000; Paul Thagard, “Evaluating Explanations in Law, Science and Everyday Life”, in 
Current Directions in Psychological Science, 2006, vol. 15, p. 141. 
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 Principle E1: Symmetry. Explanatory coherence is a symmetrical 
relation, unlike, say, conditional probability.  

 Principle E2: Explanation. (a) A hypothesis coheres with what it 
explains, which can either be the evidence or another hypothesis; 
(b) hypotheses that together explain some other proposition cohere 
with each other; and (c) the more hypotheses it takes to explain 
something, the lower the degree of coherence.48  

 Principle E3: Analogy. Similar hypotheses that explain similar 
pieces of evidence cohere.  

 Principle E4: Priority. (a) Propositions that describe the results of 
observation have a degree of acceptability on their own; (b) hy-
potheses that are compatible with innocence have a degree of ac-
ceptability on their own.49  

 Principle E5: Contradiction. Contradiction Contradictory proposi-
tions are incoherent with each other.  

 Principle E6: Competition. If P and Q both explain a proposition 
and if P and Q are not explanatorily connected, the P and Q are in-
coherent with each other.  

 Principle E7: Acceptance. (a) The acceptability of a proposition in 
a system of propositions depends on its coherence with them; (b) 
the guilt hypothesis may be accepted only if it is justified to a de-
gree sufficient to satisfy the reasonable doubt standard.50  
Principle E4(a) is of great significance, because it ensures a link be-

tween hypotheses and (observed) reality.51 It also obliges adjudicators to 
consider all the evidence that has been presented at trial before coming to 

                                                   
48  This last principle could also be referred to as the principle of simplicity: the simpler and 

more elegant the explanation, the higher the probability of it being true. 
49  (b) applies specifically in the criminal law context, and is an application of the presump-

tion of innocence, which is itself an hypothesis, but one that is given particular weight by 
the law. 

50  Amaya, 2009, see supra note 43. 
51  Thagard and Verbeurgt, 1998, see supra note 47:  

[…] explanatory coherence theory gives priority (but not guaranteed 
acceptance) to elements representing the results of observation and ex-
periment […] assuming with the correspondence theory of truth that 
observation and experiment involve in part causal interaction with the 
world, we can have some confidence that the hypotheses adopted on 
the basis of explanatory coherence also correspond to the world and 
are not mere mind-contrivances that are only internally coherent.  
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any definite conclusions about the best explanation. This reduces the risk 
that adjudicators simply adopt their preferred explanation and find it to be 
the most coherent one, whilst ignoring the factual evidence.52 However, 
the mere requirement to formally consider all the evidence does not ex-
clude the possibility of bias in finding coherence; by artificially attaching 
low probative value to evidence which conflicts with the preferred belief, 
one may acquire coherence for the preferred hypothesis, while still ac-
counting for all the evidence. It is therefore important to attribute the cor-
rect weight to evidence, independently from how well it explains certain 
hypotheses.  

When one is confronted with a mass of evidence, the task of the 
fact-finder is to analyse how each potential explanation accounts for all 
the elements of information contained in the evidence. This is done by 
dividing the elements into two groups: those elements which are accepted, 
because they cohere with each other, and those that are rejected, because 
they are incoherent with the accepted elements. It should be noted, in this 
regard, that, according to Thagard, the more hypotheses it takes to explain 
something, the lower the degree of coherence.53 

It will be clear from the above that finding the best explanation is 
not a straightforward and linear exercise. In the words of Thagard:  

Explanation evaluation is not simply a matter of determining 
which of two or more competing hypotheses fits best with 
the evidence. We may also need to consider how hypotheses 
fit with each other, particularly when one hypothesis pro-
vides an explanation of another. […] the cognitive process of 
explanation evaluation must consider the fit of hypotheses 
with each other as well as with the evidence, so that infer-
ence involves coming up with the overall most coherent pic-

                                                   
52  Thagard, 2006, see supra note 47:  

Explanation evaluation is often a highly emotional enterprise. A scien-
tist with a favorite theory will react to a challenging alternative not 
merely with disbelief but possibly also with annoyance or even more 
negative emotions. In legal cases, the prosecution and the defense will 
have very different emotional attitudes toward the prospect of the ac-
cused being convicted, and obviously the accused and his or her sup-
porters will react with intensely negative emotions toward the prospect 
of conviction. Ideally, the judge and jury are supposed to be neutral, 
but they are as prone as anyone else to affective biases.  

53  Amaya, 2009, see supra note 43; and Thagard, 2006, see supra note 47. 
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ture of what happened. […] we should accept and reject 
propositions on the basis of their overall coherence with each 
other. Because hypotheses and evidence can be coherent and 
incoherent with each other in many ways [… IBE is] a 
highly complex and nonlinear process. We cannot simply 
accept the evidence and then accept a hypothesis and then re-
ject its competitors, because evidence and competing hy-
potheses must all be evaluated together with respect to how 
they fit with each other. This makes explanation evaluation 
sound like a very mysterious holistic process.54 

Crucially, the coherentist IBE model is based on the assumption 
that coherence is a symmetrical relation. This allows Thagard and Ver-
beurgt to argue that this epistemic model is not circular,55 because it pro-
ceeds by way of the simultaneous evaluation of multiple elements.56 Like 
Bayesian networks, the simultaneous analysis and evaluation of large vol-
umes of evidence and hypotheses is a daunting task. To aid the process 
and to make it more deliberate, Thagard (among others) has developed 
algorithms, which allow the whole process to be formalised.57 Moreover, 
he has developed a number of computer programmes, which are capable 
of calculating overall coherence values.58  

                                                   
54  Thagard, 2006, see supra note 47. 
55  The circularity critique in essence argues that if one justifies believing A because it co-

heres with B and C and B because it coheres with A and C, this is a circular argument of 
auto-justification which has no basis other than the fact that A, B and C are subjectively 
believed. 

56  Thagard and Verbeurgt, 1998, see supra note 47. 
57  Ibid.: 

Compared to rigorous explorations of deductive logic and probability 
theory, coherence approaches to epistemology and ethics have been 
vague and imprecise. In contrast, we have presented a mathematically 
exact, computationally manageable, and psychologically plausible ac-
count of how coherence judgments can be made. 

58  Thagard and Verbeurgt, 1998, see supra note 47. For a similar effort to formalise 
abductive reasoning more generally, see P. Snow, and M. Bellis, “Structured Deliberation 
for Dynamic Uncertain Inference”, in Cardozo Law Review, 2001, vol. 22, p. 1747; F. Bex 
et al., “Sense-making software for crime investigation: how to combine stories and argu-
ments?”, in Law, Probability and Risk, 2007, vol. 6, p. 145; D. Walton, Witness Testimony 
Evidence – Argumentation, Artificial Intelligence, and Law, Cambridge University Press, 
2008. 
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4.3.2.2. Naturalised Method for Identifying the Best Explanation 

A more ‘naturalised’ method for identifying the best explanation is pro-
posed by, among others, Allen and Pardo,59 and Josephson.60 When IBE is 
described as a form of ‘naturalised’ epistemology,61 this refers to the fact 
that it is based on the findings by cognitive psychologists about how hu-
mans in the real world actually go about making factual determinations.62 
From these observations, a theoretical model of fact-finding was de-
rived.63  

The account by Allen and Pardo starts from the observation64 that 
people tend to arrive at factual conclusions by comparing several plausi-
ble narratives,65 which may all account for the evidence they were pre-
sented with, and choosing the best one from among those narratives “by 
applying similar criteria to those invoked in the philosophy of science”.66 
The criteria identified by Allen and Pardo for selecting the best explana-
tion are contained in a non-exhaustive list, which includes: “the extent to 
which [the explanation] is consistent, simpler, explains more (consil-
ience), better accords with background beliefs (coherence), is less ad hoc, 
and so on; and is worse to the extent it betrays these criteria”. Crucially, 
Allen and Pardo hold that “[t]here is no formula for combining such crite-
ria; rather, each is a standard which must be weighed against the others”.67  

Josephson offers the following criteria for selecting the best expla-
nation: (1) How decisively the leading hypothesis surpasses the alterna-

                                                   
59  Allen and Pardo, 2008, p. 223, supra note 44. 
60  John Josephson, “On the Proof Dynamics of Inference to the Best Explanation”, in 

Cardozo Law Review, 2001, vol. 22, p. 1621. 
61  Ronald Allen and Brian Leiter, “Naturalized Epistemology and the Law of Evidence”, in 

Virginia Law Review, 2001, vol. 87(8), p. 1492. 
62  Richard Feldman, “Naturalized Epistemology”, in Edward Zalta et al. (eds.), Stanford 

Encyclopedia of Philosphy, 2012.  
63  Although Allen and Pardo’s account was developed in the context of judicial fact-finding, 

there is no reason why it could not apply to non-judicial inquiries as well.  
64  See Nancy Pennington, and Reid Hastie, “A Cognitive Theory of Jury Decision Making: 

The Story Model”, in Cardozo Law Review, 1991, vol. 13, p. 519. 
65  Indeed, identifying the best explanation does not necessarily mean that all the other possi-

ble contenders are therefore implausible. IBE is thus a lot more than simply distinguishing 
the plausible from the implausible. 

66  Allen and Pardo, 2008, see supra note 44. 
67  Ibid. 
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tives; (2) how well the hypothesis stands by itself, independently of the 
alternatives; and (3) how thorough the search for alternative explanations 
was.68 Josephson also proposes a requirement to systematically consider 
two ‘standard’ explanations in every case. The first explanation which 
must always be considered is what Josephson calls the ‘NOISE hypothe-
sis’. This hypothesis is based on the explanation that all or some impor-
tant part of the data one is trying to explain is simply incorrect, because it 
is “merely coincidence, misperception, miscategorization, fraud, perjury, 
experimental error, noise, or some similar phenomenon. Sometimes the 
data should be ‘explained away’ rather than explained, in which case the 
commitment to the givens is retracted in the interest of presenting a more 
satisfactory overall theory”.69 The NOISE hypothesis is of great impor-
tance, because it forces the adjudicator to factor in her confidence in the 
accuracy and/or credibility of the data that she is trying to explain. 

A second hypothesis, which Josephson suggests should always be 
considered, is the NEW hypothesis. This hypothesis obliges the adjudica-
tor to consider that there might be explanations of which he or she has not 
thought, simply because they are unprecedented. This hypothesis is also 
very important, because it obliges adjudicators to question the limitations 
of their background beliefs that have spawned the available explanations. 
A straightforward example of the NEW hypothesis would be an important 
scientific advance, which the adjudicator had previously never heard of 
and therefore did not take into consideration. The NEW hypothesis plays 
a very useful role because it is crucial to encourage fact-finders to actively 
explore the possibility of finding narratives that lie beyond their existing 
background knowledge. 

Interestingly, Josephson also provides an exhaustive list of mistakes 
that can be made, which may lead to incorrect conclusions: 

1. The false abductive conclusion was overrated, for example, with re-
spect to plausibility, simplicity, explanatory power, or internal con-
sistency. This might be due to reasoning mistakes, mistaken back-
ground beliefs, or to missing evidence. 

2. The true answer was underrated. Again, this might be due to rea-
soning mistakes, mistaken background beliefs, or to missing evi-
dence. 

                                                   
68  Josephson, 2001, see supra note 60. 
69  Josephson, 2001, p. 1628, see supra note 60.  
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3. The true answer was not considered. The hypothesis set was not 
broad enough. This might be because the true answer was outside 
the range of past experience.70 

4. There was something wrong with the data so that it did not really 
need to be explained. The true answer was some species of the 
NOISE hypothesis, which was not considered, or if it was consid-
ered, it was underrated. This is a special case of (3) or (2). 

5. The true answer was mistakenly ruled out. This is a species of (2). 
6. The false abductive conclusion was mistakenly thought to explain 

the data (that is, it was a mistake to judge that, if it were true, it 
would explain the data). This is a species of (1). 

7. The true answer was mistakenly thought not to explain important 
findings. This is a species of (2).  
Regardless of whether they adhere to IBE or not, international fact-

finders are well-advised to take note of these points as it may help them to 
critically review their own analysis.  

Finally, it should be stressed that fact-finders should resist the urge 
to identify a ‘best’ explanation in the face of weak or insufficient evi-
dence (or the fact-finder’s understanding thereof). Indeed, sometimes the 
best is simply not good enough.71 For example, if the best of the available 
explanations would have a probability of only 0.1, it may be better for the 
fact-finder to abstain from making any finding at all and to simply con-
clude that no conclusions are possible on the basis of the available evi-
dence. 

4.4. Three Building Blocks of Fact-Finding 

Regardless of which fact-finding method is adopted, there are three key 
‘ingredients’ in any form of fact-finding. Together, they determine the 
quality of the output of the fact-finding process. In the words of Susan 
Haack: “the degree to which evidence warrants a conclusion depends on 
three factors: (i) how strong the connection is between the evidence and 
the conclusion (supportiveness); (ii) how solid each of the elements of the 
evidence is, independent of the conclusion (independent security), and 

                                                   
70  Hence, the need to always consider the NEW hypothesis. 
71  See Lipton, 2004, p. 56, see supra note 7. 
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(iii) how much of the relevant evidence the evidence includes (compre-
hensiveness)”.72 

Each of these epistemic building blocks will be discussed in turn, 
albeit in the inverse order from Haack’s. First, the question of ‘how 
much’ evidence is required for accurate fact-finding will be addressed. 
Second, an overview of the most relevant issues relating to the assessment 
of the credibility of evidence will be presented. Third, an analysis of what 
Haack describes as ‘supportiveness’ will be offered under the more ge-
neric heading of how to draw correct inferences from evidence. As will be 
seen, specific problems arise in relation to each of these building blocks in 
the context of international fact-finding. 

4.4.1. Optimal Evidential Dataset  

Both Bayesianism and IBE provide epistemic models for generating justi-
fied beliefs on the basis of the available evidence. Therefore, even if there 
are legal or practical obstacles to compiling a comprehensive evidential 
dataset, Bayesianism and IBE can still be applied and justify the fact-
finder’s beliefs on the basis of the available evidence. Whether or not it is 
appropriate to rely on findings made on such a basis is a different ques-
tion, to which neither Bayesianism nor IBE offer an answer. For a re-
sponse, we must thus look at other epistemic theories. However, before 
doing so, it is useful to consider two different conceptions of evidentiary 
weight. 

4.4.1.1. Two Conceptions of Evidentiary Weight 

Regardless of which conception about fact-finding one adheres to, it is 
important to introduce a critical distinction between two conceptions of 
weight that are associated with (collections of) evidence. The first weight 
concept is probably the one that is most familiar to lawyers and is con-
cerned with the inferential power, or probative value, of an item (or col-
lection of items) of evidence. Evidence is ‘strong’ in this sense when it 
makes a particular proposition a lot more probable or is an important fac-

                                                   
72  Susan Haack, “Warrant, Causation, and the Atomism of Evidence Law”, in Episteme, vol. 

5(3), 2008. 
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tor in favouring a particular explanation. In theory, a single item of evi-
dence can achieve this result.73  

A finding that is supported by only one item of evidence may be en-
tirely convincing and accurate. But whether it is epistemically appropriate 
to justify one’s belief in the historical accuracy of a proposition on a sin-
gle exhibit depends on whether other evidence exists that is relevant to the 
proposition. This is the second way in which weight plays a role, namely 
as an expression of the comprehensiveness of the evidential dataset upon 
which a factual finding is based. This second sense of weight can be re-
traced to the work on probability by John Maynard Keynes.74 According 
to Keynes,  

[a]s the relevant evidence at our disposal increases, the mag-
nitude of the probability of the argument may decrease or 
increase, according as the new knowledge strengthens the 
unfavourable or the favourable evidence; but something se-
ems to have increased in either case, – we have a more sub-
stantial basis upon which to rest our conclusion.75 

If the evidential dataset is complete, the fact-finder should, in the-
ory, have all the elements to identify the true explanation. If, on the other 
hand, the evidential dataset is incomplete, it is less likely that the fact-
finder will consider all plausible explanations or determine the correct 
probability. This is because the plausibility and/or probability of a hy-
pothesis may hinge on a single item of evidence. As long as not all the 
evidence has been analysed, it is difficult to rule out the possibility that an 
item of evidence that has yet to be discovered could defeat the conclu-
sions reached on the basis of the available evidence. Therefore, the more 
comprehensive the evidential dataset, the more Keynesian weight it has 
and the greater the justification of the fact-finder in having a strong belief 
in a particular finding.  

                                                   
73  When one adheres to IBE, the single item of evidence may allow for only one plausible 

explanation. For example, in a theft case where the stolen goods are found in possession of 
the accused a short moment after they were removed, the adjudicator may attach so much 
weight to this fact that no other evidence is required to convince the adjudicator of guilt. 
Comparable dynamics operate when one adheres to the probabilistic school of legal epis-
temology: if one item of evidence makes the ultimate probandum probable to the required 
degree, the adjudicator is justified in believing it. 

74  John Maynard Keynes, A Treatise on Probability, MacMillan Press, 1921; Dale Nance, 
“The Weights of Evidence”, in Episteme, vol. 5(3), 2008, p. 267. 

75  Keynes, 1921, p. 71, see supra note 74. 
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Nevertheless, there is no direct correlation between the weight of an 
evidential dataset and the accuracy of any findings that are based on it.76 
Indeed, a fact-finder may – by sheer coincidence – get everything right on 
the basis of very thin evidence, just like a fact-finder may draw the wrong 
conclusions from an optimal evidential dataset. Yet, in principle, the more 
information is available to the fact-finder, the more confidence she can 
have in her beliefs. This is because with each additional item of evidence, 
the level of uncertainty about the defeasibility of the hypothesis or propo-
sition under consideration is reduced.77  

It should be stressed, however, that increasing the number of items 
of evidence does not necessarily increase the likelihood that a certain 
proposition will be proven (or negated).78 Indeed, the more evidence be-
comes available, the less certain an adjudicator may become about the 
facts of a case. More evidence may generate more potential plausible ex-
planations, which may make it harder to identify which one warrants be-
ing believed. Accordingly, the fact-finder may become increasingly less 
confident about which way her factual judgment should go as more addi-
tional evidence becomes available. With only a slight touch of irony, one 
might say that from an epistemic point of view, the fact-finder’s doubts 
are more accurate. 
                                                   
76  L. Jonathan Cohen, “Twelve Questions about Keynes’s Concept of Weight”, in British 

Journal for the Philosophy of Science, 1985, vol. 37, p. 264 Although, according to Mi-
chael and Adler “if we had all of the relevant knowledge, our knowledge would be ade-
quate and we could assert the proposition to be true or false”. ‘Knowledge’ is used here as 
synonymous for evidence. Jerome Michael, and Mortimer Jerome Adler, “The Trial of an 
Issue of Fact I”, in Columbia Law Review, 1934, vol. 34, p. 1288. 

77  In slightly outdated probabilistic terms:  
The worth of probability values always increases with successive 
proofs and disproofs, since it is a measure of the total amount of 
knowledge without any regard to the differential amounts of favorable 
and unfavorable knowledge. Michael and Adler, 1934, p. 1288, supra 
note 76. 

78  As Cohen observes,  
[…] the quantity of evidence relevant to a certain argument is inde-
pendent of the probability of the evidence given the conclusion. A 
great quantity of evidence might have been collected in a murder trial, 
with most of it tending to incriminate the accused, but it might also in-
clude and unshakable alibi. In such a case the evidence available might 
have relatively low probability, given the innocence of the accused, 
but it would have a heavy Keynesian weight.  

See Cohen, 1985, p. 272, see supra note 76.  
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The concept of weight of the evidential dataset is thus of great im-
portance and it is vital to understand its implications. First, it is crucial 
that the process of adding new evidence is not skewed. If there is bias in 
the collection process that systematically selects evidence that favours a 
particular proposition, the fact of augmenting the available evidence will 
have little epistemic merit.79 Building an optimal evidentiary dataset is 
thus not a matter of simply increasing the volume of evidence. The addi-
tions must, to the maximum extent, fairly reflect all the available evi-
dence. The optimal evidential dataset must thus consist of all the “infor-
mation practically derivable from all extant sources that can reasonably be 
made available to and considered by the decision-maker”.80  

Second, evidence only adds weight when it is relevant81 to the in-
quiry. However, this condition should be interpreted broadly in the sense 
that everything that is relevant to any of the different hypotheses that are 
being considered, as well as the ones that will ultimately be rejected, 
should be included. As long as the issue to which the evidence is relevant 
potentially helps the fact-finder to attain a more informed decision, adding 
it will increase the weight of the evidential dataset. Perhaps counter-
intuitively, the probative value of an item of evidence is not determinative 
of the amount of weight it adds to the evidential dataset.82 This raises the 
question of so-called cumulative evidence. Evidence is cumulative when 
it proves a proposition that is already proven by another item of evidence. 
If the available evidence has already given the adjudicator such a strong 
categorical belief in the proposition that she considers further evidence 
could not change that belief (that is, she thinks the new evidence cannot 
defeat the old), adding additional evidence will not advance the fact-

                                                   
79  Nance, 2008, p. 272, see supra note 74. 
80  Cohen, 1985, p. 265, see supra note 76. 
81  Relevance is used here in the epistemic sense:  

[…] a true proposition R is non-conversationally relevant to an askable 
question Q if and only if there is a proposition A such that the truth of 
R is or would be some reason, though not necessarily a complete or 
conclusive reason, for anyone’s accepting or rejecting A as an answer 
to Q.  

See L. Jonathan Cohen, “Some Steps Towards a General Theory of Relevance”, in 
Synthese, vol. 101, 1994, p. 178. 

82  This is because the degree of relevance varies, depending on the proposition for which it is 
used in support and on the order in which it is presented. See Cohen, 1985, p. 271, see su-
pra note 76.  
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finding process. Under such conditions, cumulative evidence may thus 
safely be left out of the evidential dataset.  

Third, evidence will only add weight when it is deemed credible. 
Simply adding evidence without information about its credibility has little 
epistemic merit. This is because it is not possible to determine whether 
evidence has any inferential value when it is not determined to be credi-
ble. This raises an important question about Keynesian weight which is 
rarely addressed in this context, namely what to do with evidence about 
which essential information concerning its credibility is lacking. This 
question is particularly salient if the evidence in question is the only in-
formation that is available in relation to a particular proposition. The 
question is whether, in such circumstances, it is better to add evidence of 
uncertain credibility or to suppose that the evidence has no value and 
therefore to consider that there is a gap in the evidential dataset. Although 
it might be argued that it is better to keep evidence of uncertain credibility 
out of the evidential dataset because it may confuse or mislead the fact-
finder, in some cases evidence of indeterminate trustworthiness may still 
corroborate a proposition. The better view is thus that even evidence of 
uncertain reliability should be part of the evidential dataset, as long as the 
necessary caveats are made. 

Finally, it is crucial that if certain evidence is missing (that is, evi-
dence known to exist but not obtainable), this information – that is, the 
existence of a gap in the evidential dataset – should be ‘included’ in the 
evidential dataset.83 This is because weight is measured in function of the 
totality of theoretically relevant evidence, not in function of the total 
amount of actually obtainable evidence.84 Therefore, even if the evidential 
dataset contains all the available evidence, it might still not have maximal 
(or even sufficient) Keynesian weight. 85  The great challenge for fact-
finders is thus to know the full extent of the theoretically relevant evi-
dence. Compiling a comprehensive evidential dataset thus requires care-
fully surveying of the theoretical totality of the evidence in light of all 
plausible hypotheses of the case. This is an iterative process: as more evi-
dence is found, new hypotheses may become plausible and old ones may 

                                                   
83  Perhaps it is more accurate to speak of metadata about the evidential dataset in this regard.  
84  Cohen, 1985, p. 273, see supra note 76. 
85  Ibid. 
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be abandoned. For every plausible hypothesis, efforts must be made to 
locate the available evidence and to identify which items are missing. 

In some instances, predicting the theoretical existence of evidence 
will be relatively easy: for example, if someone was killed there must 
have been a corpse. However, in many other cases, predicting the exis-
tence of evidence is a lot more speculative. A lot depends on the details of 
the propositions under consideration. For example, if the proposition to be 
proved is that two persons entered into a common plan to do a certain 
deed, they may have reached this agreement in many different ways. 
There may or may not be a document containing the plan; the two persons 
may have met in person, or they may have negotiated through intermedi-
aries; any meeting during which the plan was discussed may have been 
attended by other individuals (potential witnesses) or not; et cetera. If the 
fact-finder has no idea about how the plan came into existence, she cannot 
make a reasonable estimation about the theoretically total evidential data-
set. If the correct explanation of how the plan came into being involves a 
scenario that the fact-finder does not even contemplate, she may not even 
realise that there is a gap in the evidential dataset. It is thus far from fanci-
ful to imagine situations where fact-finders do not know about the exis-
tence of evidence, without being aware of their ignorance. These are the 
infamous “facts we don’t know we don’t know”. This implies that the 
theoretical totality of evidence often remains indeterminate. Under such 
circumstances, it is difficult to make definitive evaluations of the Keynes-
ian weight of the available evidence and, therefore, of the strength of any 
findings that are based on this evidence. It is important to always be alert 
to this possibility. 

4.4.1.2. When is the Evidential Dataset Optimal? 

Armed with these insights about evidentiary weight, the next, more diffi-
cult, question of when the fact-finder has gathered enough evidence can 
be tackled. The answer to this question depends to a large extent on 
whether the objective of the investigation is to establish the truth. This 
may appear like a rhetorical question, as it seems hard to imagine that in-
ternational investigations would ever not aspire to establish the truth. 
However, pragmatic considerations may often make this goal difficult to 
reach, which is why international fact-finders are sometimes recom-
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mended to rely on standards of proof.86 Whilst this is an understandable 
suggestion, it should be clearly understood that when standards of proof 
are applied, especially when they are relatively low (for example, the bal-
ance of probabilities)87, it is difficult to maintain that any findings made 
on this basis should be accepted as establishing the definitive truth. When, 
for example, a finding is made on the balance of probabilities, this means 
that there potentially is up to a 0.49 probability that the finding may be 
defeated. It may well be that this is sufficient for many practical purposes 
or that it is the best that can be attained. However, assuming that the goal 
of an investigation is to establish the truth, it is important to understand 
the implications with regard to the collection of evidence.  

The leading epistemic theory in this regard is Evidentialism. Ac-
cording to strict Evidentialist theory, forming beliefs about facts on the 
basis of insufficient evidence is an epistemic failure.88 Indeed, from an 
Evidentialist point of view, it is better to withhold belief in a proposition 
than to accept it on the basis of an incomplete evidential dataset. This po-
sition is perhaps best epitomised by Clifford's Principle, which holds that 
“It is wrong always, everywhere, and for anyone to believe anything on 
insufficient evidence”.89 This raises the question of when the available 

                                                   
86  Indeed, this is one of the recommendations of a report sponsored by the Geneva Academy 

of International Humanitarian Law and Human Rights Law. See, Stephen Wilkinson, 
Standards of Proof in International Humanitarian and Human Rights Fact-Finding and 
Inquiry Missions, Geneva Academy of International Humanitarian Law and Human Rights 
Law, 2012; the report observes that:  

[a] failure to report behaviour (for example, as a result og applying an 
exaggeratedly demanding standard of proof or deliberately avoiding 
clear determinations), even for honourable reasons, may delegitimize 
the fact-finding process as well as the sponsoring institution and is an 
affront to victims of abuse.  

87  Wilkinson concludes, “balance of probabilities [which is defined as “sufficient evidence – 
more evidence supports the finding than contradicts it (51%)”] is likely to be the most co-
herent standard of proof to apply in most circumstances”. Wilkinson, 2012, see supra note 
86. 

88  Chignell, 2013, see supra note 4; Richard Feldman and Earl Conee, “Evidentialism”, in 
Philosphical Studies, 1985, vol. 48, pp. 15–34. 

89  William Clifford, “The Ethics of Belief”, in Tim Madigan (ed.), The Ethics of Belief and 
Other Essays, Prometheus, Amherst, MA, 1877 (reprinted 1999), pp. 70–96. Based on 
Clifford’s own writings, this phrase was recently updated and reformulated as Clifford’s 
Other Principle. “It is wrong always, everywhere, and for anyone to ignore evidence that 
is relevant to his beliefs, or to dismiss relevant evidence in a facile way”. Peter Van 
Inwagen, “It is wrong, everywhere, always, and for anyone, to believe anything upon in-
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amount of evidence is sufficient. Indeed, many Evidentialists, including 
Locke, Hume and Clifford, insist that one should adjust one’s degree of 
belief in a proposition in proportion to the amount of evidence one pos-
sesses and that one should only firmly believe when one has sufficient 
evidence.90 Hall and Johnson argue that, if one’s goal is to believe only 
true propositions, then one has a duty to keep looking for more evidence 
until one is certain about the proposition.91 Evidentialism thus links the 
ethical duty92 to gather more evidence to the subjective certainty of the 
fact-finder. When this level cannot be reached and no further evidence 
can be found, the fact-finder should abstain from making any finding. 

It thus becomes important to define when subjective certainty is 
reached. This brings us back to the question of which epistemological 
model the fact-finder relies upon. Whereas Bayesianism and IBE involve 
a synchronic duty – that is, the obligation to responsibly determine the 
probability of an hypothesis or select the best explanation on the basis of 
the available evidence and background knowledge – Evidentialism im-
poses a diachronic obligation to continue searching for additional evi-
dence until the fact-finder reaches a point where she believes that her 
findings are so strong that she is – subjectively – certain about them. For 
our present purposes, subjective certainty can be defined as the fact-
finder’s belief that based on the epistemic method she has applied, the 
findings are so strong that they cannot be defeated by further evidence. 
When applied to Bayesianism, Evidentialism would thus require both a 
finding of fact of high probability (for example, above 0.95) as well as a 
firm belief on the part of the fact-finder that this probability is not liable 
to decrease as a result of the presentation of further evidence. In terms of 
IBE, Evidentialism implies that the fact-finder would have to be confident 
that no new evidence could make another explanation better than the one 

                                                                                                                         
sufficient evidence”, in Jeff Jordan and Daniel Howard-Snyder (eds.), Faith, freedom and 
rationality, Rowman and Littlefield, 1996, p. 145. 

90  Chignell, 2013, p. 20, see supra note 4, who defines ‘sufficient’ as “strong enough for the 
belief to count as knowledge if true”. 

91  Richard Hall and Charles Johnson, “The Epistemic Duty to Seek More Evidence”, in 
American Philosophical Quarterly, 1998, vol. 35, no. 2, p. 133: “For every proposition p 
about which S is not subjectively certain, S has a subjective epistemic duty to seek more 
evidence about p”. 

92  Even if accurate fact-finding is the goal there can be no obligation of result, only an ethical 
duty of the fact-finder is to do everything possible to achieve that goal. Chignell, 2013, see 
supra note 4. 
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currently being considered as superior. This requires that the fact-finder 
has seriously considered and rejected the NEW hypothesis, taking into 
consideration the possibility of new evidence.  

In short, it is when Bayesianism or IBE are combined with Eviden-
tialism that fact-finders have to worry about optimal Kenyesian weight, 
for it is only an optimal evidential dataset that can justify a fact-finder’s 
belief in the non-defeasibility of her findings. It will be noted, in this re-
gard, that whether an evidential dataset has reached optimal Keynesian 
weight may be evaluated differently by different people. This is because 
the ability to imagine alternative explanations and making the correspond-
ing predictions about the (theoretical) existence of evidence depends to a 
large extent on the prior knowledge and background beliefs of the fact-
finder. This conforms with Evidentialist principles, which require only 
that the fact-finder attains subjective certainty. However, this once again 
demonstrates the limitations of our epistemic abilities; limitations that 
should be acknowledged and factored into any factual findings that are 
made.  

4.4.1.3. Particular Challenges for Investigations Concerning Core 
International Crimes 

It is important to consider the implications of the theory summarised 
above for international fact-finding in the context of massive violations of 
human rights and humanitarian law. Indeed, the question must be asked 
whether it is realistic to apply Evidentialist precepts to the type of situa-
tions that are routinely the subject of international investigations. Even 
assuming that all theoretically relevant evidence is available, the cost of 
obtaining and processing it may be prohibitive. This chapter will not ad-
dress the practical and political problems international investigators rou-
tinely face. Instead, attention is drawn to two particular evidentiary chal-
lenges that typically arise in the context of core international crimes. First, 
a lot of international cases involve multiple evidential datasets. Second, 
international investigators are frequently presented with compound facts, 
which involve vast amounts of evidence. 

4.4.1.3.1. Multiple Layers of Facts 

Unlike investigations into ‘ordinary’ crimes, which usually centre around 
facts that are concentrated in time and space, international fact-finders 
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routinely have to deal with several factual layers. First, there are historic 
and contextual circumstances, which are necessary for a proper under-
standing of the case or which may be a constitutive element in the defini-
tion of particular crimes (hereafter referred to as ‘contextual elements’). 
Second, there are the underlying events and incidents for which a state or 
an individual is claimed to be responsible (hereafter referred to as ‘princi-
pal events’).93 Finally, there are the facts which link states or persons to 
the principal events (hereafter referred to as ‘responsibility indicators’). 
Which facts qualify as responsibility factors depends on the applicable 
principles of state responsibility or mode of criminal responsibility being 
applied by the international fact-finder.  

4.4.1.3.1.1. Contextual Elements 

Contextual elements embrace a wide range of factual issues. For the pre-
sent purposes, a distinction is made between the historical and socio-
political context and the more specific contextual elements that must be 
established according to the legal definition of certain international 
crimes. With regard to the former, there is no denying that the social, po-
litical and historical context plays a very prominent role in international 
fact-finding. This is true even for relatively small cases, which involve 
fairly discrete and isolated events. International fact-finders cannot fulfil 
their role without obtaining an understanding of the historical contexts in 
which cases are situated. This idea was cogently expressed by former ICJ 
Judge Pieter Kooijmans, who pointed out in Armed Activities:  

[A] court should make clear in its reasoning that it is fully 
aware of the wider context and the complexity of the issues 
involved. A judgment which is not seen as logical and fair in 
its historical, political and social dimensions runs the risk of 
being one compliance with which will be difficult for the 
parties.94  

He therefore insisted that: 

                                                   
93  In international criminal law parlance, those facts are often referred to as the ‘crime base’. 
94  International Court of Justice, Armed Activities on the Territory of the Congo (Democratic 

Republic of the Congo v. Uganda), Judgment of 19 December 2005, ICJ Reports 2005, p. 
168, Separate Opinion Judge Kooijmans, para. 4. 
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A two-dimensional picture may correctly depict the object 
shown but it lacks depth and therefore does not reflect reality 
in full.95 

The same is undoubtedly true for non-judicial fact-finders, perhaps 
even more so, as they cannot fall back on their institutional authority and 
depend only on the quality of their factual findings to inspire trust and 
compliance. Moreover, as will be discussed in more detail later, history 
and context are epistemically highly relevant.96 This implies that historical 
context must be part of the evidentiary process. A mere ‘awareness’ of 
historical, political and social dimensions is insufficient.  

The situation in relation to the contextual elements of international 
crimes presents similar challenges. However, fact-finders will be under 
even greater pressure, in this regard, as making a positive finding about 
the contextual elements is a prerequisite for any claim that a particular 
international crime has been committed. The contextual element for 
crimes against humanity, for example, is a requirement that every instance 
of the crime was committed as part of a widespread or systematic attack 
directed against a civilian population. According to Article 7(2)(a) of the 
Rome Statute, an attack against a civilian population means “a course of 
conduct involving multiple commission of acts referred to […] against 
any civilian population, pursuant to or in furtherance of a State or organ-
izational policy to commit such an attack”. Thus, even in a case involving 
a single incident (for example, one massacre) the fact-finder must also 
investigate whether it took place as part of a widespread or systematic 
attack.97 The requirement that an attack against a civilian population was 
widespread implies that the fact-finder must, in principle, collect evidence 
on several incidents, even though the inquiry may be focused on a single 
event. In the case of war crimes, findings must be entered about the nature 
of the armed conflict as being either international or non-international in 
character. As is well-known, this issue involves complex questions about 
the level of control exercised by third states over internal armed groups.98 

                                                   
95  Ibid., para. 14. 
96  See section 4.4.3., “Correct Inferences”, p. 49. 
97  See ICC Elements of Crimes, Introduction to Article 7. 
98  ICTY Appeals Chamber, Prosecutor v. Duško Tadić (Appeal Judgement), 15 July 1999, 

IT-94-1-A, para. 137; Nicaragua, para. 115. 
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It can easily be understood that if fact-finders want to comply with 
Evidentialist precepts in relation to contextual elements, the amount of 
evidence required will be enormous. The time and resources required for 
making even the most rudimentary findings about history and context can 
easily eclipse the evidentiary effort involved in determining the principal 
events and responsibility indicators. Yet, in many cases the function of an 
international inquiry is precisely to signal that serious international crimes 
are being committed. In such circumstances, the international fact-finder 
is faced with a difficult choice: either she can adjust her epistemic ambi-
tions, thereby potentially jeopardising the credibility and epistemic integ-
rity of her factual and legal findings; or she must accept the risk of not 
being able to come to any conclusion at all.  

4.4.1.3.1.2. Principal Events 

Regardless of the historical and socio-political context, international fact-
finders are usually expected to make findings about particular principal 
events. Rather than a singular fact, such as the killing of a person or a car 
crash, principal events in international cases are usually compound facts; 
that is, events that consist of a pattern or amalgamation of a number of 
incidents of the same or similar nature. Principal events are usually cap-
tured under summary headings, for example, “the persecution of the 
Kurds”, “the killing of 7,000 civilians at Srebrenica”, et cetera; yet it is 
clear that these are not singular facts. Unless the deaths were the conse-
quence of one action, for example, the explosion of a single bomb, the 
killing of 7,000 civilians by different perpetrators can hardly be seen as 
one single fact. Even if individual killings are interlinked because they 
result from a co-ordinated plan and operation, each killing stands alone as 
a unique event.  

In principle, evidence needs to be presented for each single case of 
murder that is alleged to have taken place. This raises serious epistemic 
problems. First, if only evidence of one or two killings is available, fact-
finders cannot enter a finding in relation to the deaths of all the other al-
leged victims. Second, gathering evidence on each and every killing 
would consume enormous amounts of time and resources. An alternative 
approach may be to focus on a number of specific cases as anecdotal evi-
dence for a wider allegation. However, apart from supporting “where 
there is smoke there must be fire-arguments”, this method cannot claim to 
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support an actual factual finding about the principal event – including all 
its composites – as a whole. 

4.4.1.3.1.3. Responsibility Indicators 

Lastly, international fact-finders will often be expected to link a 
state/regime or individual to the principal events. Findings in this regard 
usually require additional evidence about specific facts. Typical responsi-
bility factors include authority, control, intent and knowledge. Grossly 
oversimplifying, the attribution of responsibility usually hinges on ques-
tions of “who knew what when” and “who said what to whom”. The kind 
of evidence pertaining to such facts will usually be qualitatively different 
from the witnesses who give evidence about contextual elements and 
principal events.  

International investigations into core international crimes will thus 
generally involve several layers of evidence. Each category of facts typi-
cally requires its own separate evidential dataset. Moreover, if compound 
facts are alleged, each constitutive incident will also require its own sepa-
rate evidential dataset. Typically, the different evidential datasets are only 
tangentially related to each other and there usually is relatively little over-
lap in terms of items of evidence that appear in more than one dataset. 
This implies that international fact-finders must go through the Bayes-
ian/IBE process separately for each evidential dataset. It further implies 
that the issue of optimal Keynesian weight arises for each evidential data-
set separately. 

4.4.2. Correct Credibility Assessments 

Having an optimal evidential dataset is a precondition for accurate fact-
finding, but it is not sufficient. Whatever fact-finding method is being 
used, if it is applied to false or otherwise incorrect evidence, it will yield 
inaccurate outcomes. Evidence can only serve as proof if it is safe for the 
fact-finder to rely on the information contained in it. It is essential, there-
fore, to weed out unreliable evidence from the evidential dataset.  

Assessing the credibility of evidence is a core function for any fact-
finder. If it is not done carefully, this severely jeopardises fact-finding 
accuracy. Yet, legal epistemology is surprisingly underdeveloped on the 
subject. A ready explanation for this theoretical underdevelopment is that 
each item of evidence is unique and it is thus difficult to come up with 
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general rules on the subject. Moreover, it is commonly assumed that as-
sessing credibility is something one does on the basis of common sense.99 
Even in a judicial context, the law by and large seems to entrust credibil-
ity assessments to the good sense of adjudicators, which in jurisdictions 
that have the jury are lay persons. Nevertheless, there are a number of im-
portant considerations that can be made from an epistemological point of 
view. There is also an important body of research in the field of cognitive 
psychology that is highly relevant. It is useful to consider these points at a 
theoretical level, because they provide important insights into the particu-
lar challenges facing international fact-finders. A first fundamental point 
in this regard is that the credibility of evidence is evaluated differently 
depending on the type of evidence concerned. 

4.4.2.1. Categorising Evidence 

Evidence comes in many shapes and forms and it may be categorised ac-
cording to different criteria. For example, evidence may be categorised 
according to its proximity to the facts in issue. The two main categories 
here are ‘direct’ evidence versus ‘indirect’ or ‘circumstantial’ evidence.100 
Another way of categorising evidence is based on the nature of the evi-
dence. Familiar categories in this respect are ‘documentary evidence’, 
‘physical’ or ‘real’ evidence and ‘testimonial’ evidence. Within these 
broad categories, further categorisation is possible. For example, testimo-
nial evidence may be categorised according to whether it is first-hand, 
derivative (hearsay) or opinion evidence.  

For the purposes of discussing credibility, it is helpful to employ a 
more abstract categorisation of evidence, based on the inherent nature and 
characteristics of the information-carrier. This categorisation by and large 
reflects the two major sources of knowledge as traditionally recognised by 
epistemologists: perception and testimony.  

                                                   
99  Daniel Blinka, “Why Modern Evidence Law Lacks Credibility”, in Buffalo Law Review, 

2010, vol. 58, p. 357. 
100  Paul Roberts and Adrian Zuckerman, Criminal Evidence, Oxford University Press, 2004,  

p. 182 et seq.:  
Opportunity, motive, previous conduct, possession of incriminating ar-
ticles, and physical proof of identity (including fingerprints and DNA 
samples) are all standard forms of circumstantial evidence [in the 
criminal context]. 
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Evidence is perceptual when the relevant information it contains 
can be ascertained by the fact-finder herself in person. As there is no one 
who stands between the fact-finder and the information contained in the 
evidence, perceptual evidence provides adjudicators with knowledge 
through their own powers of perception. By perceiving the evidence, the 
fact-finder (or the expert on her behalf) obtains the information it con-
tains. As mainstream epistemology considers perception to be a warrant 
for justified belief,101 assessing the evidentiary value of perceptual evi-
dence is relatively straightforward.  

Because perceptual evidence provides adjudicators with perceptual 
knowledge, it need not be tested for credibility.102 All that is needed to 
give perceptual evidence probative value is relevant information about its 
origin. Two questions must be answered in this respect: First, whether the 
evidence is genuine and not tampered with and, second, who retrieved it 
from where and when? Indeed, often the real significance of perceptual 
evidence turns on the testimonial evidence that authenticates it and ex-
plains the context in which it was retrieved. This leads us to the other 
category of evidence: testimonial evidence. 

Testimonial evidence is information about a fact or event that is 
transmitted to the fact-finder via another source. Testimonial evidence is 
thus an indirect source of information. It is information ‘about something’ 
rather than the ‘something’ itself. The source is a conduit for information 
about something that happened or existed externally to the source. The 
paradigmatic example of testimonial evidence is witness testimony. Tes-
timony forms one of the main bases for any form of fact-finding.103  

                                                   
101  See, for example, Robert Audi, Epistemology – A Contemporary Introduction to the The-

ory of Knowledge, 3rd ed., Routledge, 2011, p. 16 et seq. 
102  This is not to say that the fact-finder may not misinterpret the objective evidence, through 

perceptual defects, inattention or bias, for example. However, these are all problems with 
the fact-finder, not with the evidence itself. 

103  John Vickers, “The Problem of Induction”, in Edward Zalta (ed.), The Stanford Encyclo-
pedia of Philosophy, Fall 2010, available at http://plato.stanford.edu/archives/fall2010/en 
tries/induction-problem/:  

Although testimony is not a form of induction, induction would be all 
but paralysed were it not nourished by testimony. Scientific inductions 
depend upon data transmitted and supported by testimony and even 
our everyday inductive inferences typically rest upon premises that 
come to us indirectly.  



  
Quality Control in Fact-Finding 
  

FICHL Publication Series No. 19 (2013) – page 114 

The line between perceptual and testimonial evidence is not always 
easy to draw. For example, when intangible physical evidence (for exam-
ple, blood type) is involved, it will usually be necessary to rely on an ex-
pert to ‘extract’ the information from the perceptual evidence, that is, the 
blood sample. The blood type of a person cannot be ‘seen’ by everyone; 
this requires someone with the relevant medical knowledge and the right 
equipment. The fact that an expert is needed to determine the blood type 
does not change the perceptual nature of the blood sample. Nevertheless, 
strictly speaking, the expert’s report is not perceptual evidence because 
what it contains is an account of what the expert observed when investi-
gating the blood sample. In other words, the probative value of perceptual 
evidence is conditional upon the reliability of the conduit (in this case the 
expert) and it is important to test her competence and credibility, even 
though, ostensibly, one is dealing with perceptual evidence.  

Another type of evidence that might be thought to straddle the two 
categories is written testimonial evidence. A written record of testimony 
is perceptual evidence in the sense that the words are perceived by the 
reader directly, but the content of the words, that is, the information as-
serted, is testimonial.104 When faced with such ‘dual’ evidence it will be 
necessary to apply both the tests for perceptual and testimonial evidence, 
that is, verify the authenticity and chain of custody of the document and, 
to the extent possible, assess the trustworthiness of the author in relation 
to the assertions made in the text. 

It will be clear from the above that testimonial evidence plays a 
pivotal role in fact-finding. This raises the question about what warrant 
we have for justifying our beliefs on the basis of testimonial evidence. 
This constitutes yet another delicate epistemic question. 

4.4.2.2. The Epistemology of Testimony 

Testimony in its different manifestations is by far the most complex form 
of evidence with which fact-finders are routinely presented. Since fact-
finding missions almost by definition take place after events have taken 
place, testimonial evidence is often the only source of information about 
those events. There are two main strands in general epistemology when it 

                                                   
104  Roberts and Zuckerman, 2004, p. 185, see supra note 100.  
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comes to testimony.105 Both deal with the question of whether it is possi-
ble to acquire justified belief or knowledge on the basis of testimony and, 
if so, under what conditions. The so-called ‘reductionists’, starting with 
Hume, argue that testimony as such, that is, the simple fact that someone 
asserts a factual proposition, does not provide a warrant for believing 
what is asserted. They claim that, before testimony can be believed, the 
trustworthiness of the speaker must be established and each proposition 
contained in the testimony must be retraced to someone’s perception, 
memory or inference. ‘Non-reductionists’,  on the other hand, claim that 
unless contrary evidence is available, testimony is essentially reliable. The 
latter view is based on the assumption that in the large majority of in-
stances in our daily lives, testimony is trustworthy and that it would be 
impossible for people to function if we did not, as a default rule, accept 
most testimony as true. Moreover, non-reductionists argue that it is im-
possible to assess the reliability of testimony without relying on knowl-
edge (especially background information) that was itself obtained through 
other testimony, thereby creating a problem of infinite regress.  

For the purpose of international fact-finding, it seems uncontrover-
sial that the fact-finder should adopt a ‘local reductionist’ stance106, as the 
type of testimony that is relied upon as evidence by international fact-
finders is qualitatively different from the type of day-to-day testimony 
with which non-reductionist theory is mostly concerned.107  

According to Elizabeth Fricker, one of modern epistemology’s 
main proponents of reductionism, the basic idea behind Reductionism is 
that belief in a witness’s trustworthiness needs to be empirically 
grounded. There is no general epistemic entitlement to trust any witness, 
just because one has no evidence of her untrustworthiness.108 To believe 

                                                   
105  The following short introduction draws mainly upon Jonathan Adler, “Epistemological 

Problems of Testimony”, in Edward Zalta (ed.), Stanford Encyclopedia of Philosophy 
2010, available at http://plato.stanford.edu/archives/spr2013/entries/testimony-episprob/, 
last accessed on 10 October 2013. 

106  Contrary to so-called ‘global reductionism’, which requires that all testimonial evidence 
must be retraced to perception, memory or inference, local reductionism only requires that 
the testimony of a specific witness must be reliable and grounded in perception, memory 
or inference of that witness. For a criticism of this position, Axel Gelfert, “Indefensible 
Middle Ground for Local Reductionism about Testimony”, in Ratio, 2009, vol. 22, p. 170. 

107  For example, giving of the time or confirming that the children were brought to school. 
108  Elizabeth Fricker, “Second-Hand Knowledge”, in Philosophy and Phenomenological Re-

search, vol. LXXIII (3), 2006, p. 599. 
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what a speaker testifies without engaging in some assessment of the lat-
ter’s trustworthiness is to believe blindly and uncritically.109  

In essence, reductionism requires that fact-finders have “empirically 
grounded knowledge of the trustworthiness of the teller”.110  However, 
trustworthiness is not a blanket quality of witnesses. Reductionism does 
not require the hearer of testimony to form an opinion about whether eve-
rything that a particular witness might testify about would be trustworthy. 
It is necessary and sufficient that the hearer has a basis for believing that a 
specific assertion by the witness – the actual testimony – is trustworthy.111 
A witness may be trustworthy when asserting factual proposition A, but 
untrustworthy when asserting factual proposition B. As a matter of princi-
ple, the trustworthiness of each factual proposition contained in testimony 
must be assessed separately. Thus, it is possible to accept testimony from 
a witness with a general reputation of mendacity, so long as the witness is 
considered trustworthy with respect to the assertion of interest. 

When assessing trustworthiness, adjudicators need to consider as 
much relevant information as possible about a particular witness.112 The 
main purpose is to ascertain the reasons for which a witness makes a par-
ticular statement. According to Fricker,  

[t]he primary task for the hearer is to construct enough of a 
theory of the speaker, and relevant portions of her past and 
present environment, to explain her utterance: to render it 
comprehensible why she made that assertion on that occa-
sion. Whether the speaker’s assertion is to be trusted will, 
generally speaking, be fall-out from this theory which ex-
plains why she made it; and it is difficult to see how sincerity 
and competence could be evaluated other than through the 
construction of such an explanation.113 

                                                   
109  Elizabeth Fricker, “Against Gullibility”, in Bumal Matilal and Arudan Chakrabarti (eds.), 

Knowing from Words, Kluwer, 1994, pp. 125–161. 
110  Fricker, 2006, p. 615, see supra note 108. 
111  Fricker, 1994, p. 146, see supra note 109.  
112  Swift makes a similar argument in relation to hearsay evidence, which she argues should 

be excluded, because adjudicators do not have “sufficient information about foundation 
facts about the four testimonial qualities of perception, memory, sincerity and language 
use”. Eleanor Swift, “A Foundation Fact Approach to Hearsay”, in California Law Review, 
1987, vol. 75, p. 1341. 

113  Fricker, 1994, p. 149, see supra note 109. 
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This is reminiscent of IBE, which holds that testimony should be 
given credence on the basis of an abductive theory about what best ex-
plains why the witness is making certain assertions in the context of an 
investigation.114 If the best explanation for why witness X declared that p 
is that she observed p first-hand and is testifying truthfully and accurately, 
then the adjudicator is entitled to base her beliefs fully on the testi-
mony.115  

4.4.2.3. Assessing Trustworthiness in the Context of International  
Investigations 

Assessing the trustworthiness of testimony is without doubt one of the 
most complex and challenging task fact-finders face. If done properly, it 
is a labour-intensive exercise, which involves the systematic and meticu-
lous evaluation of several ‘credibility factors’. Two factors play a key role 
in the evaluation of trustworthiness, namely competence and credibil-
ity.116 By assessing those factors, fact-finders aim to gain insights about 
the perceptual origin and quality of the information transmitted by the tes-
timony of a witness as well as her motivation for providing it. The main 
difficulty in this regard is the availability of adequate information about 
the witness and the circumstances under which she has acquired percep-
tual or other knowledge about the event or fact about which she testifies.  

This is one reason why, before evaluating a witness’s trustworthi-
ness, it is useful to first analyse the content of the testimony as such. The 
main factor that fact-finders consider in this regard is coherence. 117 Co-
herence is a substantive credibility factor, as it relates to the information 
contained in the testimony rather than to the witness per se. Nevertheless, 
coherence is often a key indicator about potential problems with a wit-
ness’s trustworthiness.  

Coherence operates at two levels. First, coherence can be assessed 
‘internally’. Is everything a witness says consistent? Are there internal 
                                                   
114  Allen and Pardo, 2008, see supra note 59. 
115  Jonathan Adler, “Testimony, Trust, Knowing”, in Journal of Philosphy, 1994, p. 274. 
116  David Schum and Jon Morris, “Assessing the competence and credibility of human 

sources of intelligence evidence: contributions from law and probability”, in Law, Proba-
bility and Risk, 2007, vol. 6, p. 254.  

117  As Uviller remarked, “coherence is probably the central cognitive mechanism for ascribing 
credence”. Richard Uviller, “Credence, Character, and the Rules of Evidence: Seeing 
Through the Liar's Tale”, in Duke Law Journal, 1993, vol. 42, p. 783. 
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contradictions or missing links in the narrative? As a high degree of co-
herence is the norm, finding that testimony is internally coherent will not 
significantly increase its trustworthiness.118 However, if there are blatant 
and unexplained inconsistencies in a witness’s story, this will put a nega-
tive light on her trustworthiness.  

The second level at which coherence operates relates to how the 
facts/events asserted in testimony fit in with the general background be-
liefs of the fact-finder. If the witness asserts something that is physically 
or logically impossible, this will in all likelihood reduce the adjudicator’s 
credence in the testimony. A lesser form is when testimony simply seems 
implausible. Something is implausible when it does not match with the 
expectations of the fact-finder. This aspect of coherence is complex and 
potentially dangerous, because fact-finders may be unfamiliar with the 
socio-cultural context from which witnesses speak and may therefore be 
missing the correct frame of reference to evaluate their testimony fairly.119 
This problem is very much related to the issue of cognitive consensus dis-
cussed later in relation to the problem of correct inferences.120 Neverthe-
less, coherence in this sense can still serve as a warning signal.121 When 
testimony appears outlandish, fact-finders must be extra careful in assess-
ing the trustworthiness of the witness in regard to this particular aspect of 
the testimony. In this sense, incoherence serves as what Paul Thagard de-
scribes as a ‘reflection-trigger’: if testimony is incoherent with prevailing 
background beliefs, the need to verify the witness’ trustworthiness be-
comes extra important.122  

                                                   
118  Peter Kosso, “Historical Evidence and Epistemic Justification: Thucydides as a Case 

Study”, in History and Theory, vol. 32(1), 1993, p. 5: “coherence is only to be expected 
and is therefore not impressive verification”. 

119  Uviller, 1993, p. 783, see supra note 117  
120  Section 4.4.3.3. on Cognitive Consensus. 
121  Combs argues that “[i]nconsistencies are probably the most prevalent testimonial problem 

at the international tribunals [ICTR, SC-SL and Special Panels for East Timor] and per-
haps the most worrisome, for although inconsistencies are particularly easy to explain by 
means of ‘innocent’ explanations […] they are also particularly likely to reflect perjury”. 
Nancy Combs, Fact-Finding Without Facts, Cambridge University Press, 2011, p. 105. 

122  Thagard, 2006, see supra note 47. 
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4.4.2.3.1. Competence 

Competence concerns the question of whether a witness has the necessary 
credentials for giving the information she testifies about. When we are 
dealing with expert testimony, the question is whether the expert is indeed 
qualified in the relevant scientific discipline. However, when an eyewit-
ness is simply reporting perceptual knowledge, the question is whether 
she actually made the observation to which she testifies. Before relying on 
testimony, the fact-finder will thus have to be convinced, first, that this 
witness was at the relevant place at the relevant time and, second, that the 
witness accurately observed, remembered and recounted the event. The 
first aspect can be referred to as material competence, whereas the second 
aspect may be called substantive competence. A few remarks about the 
second category are warranted because particular issues may arise in this 
regard in the context of international investigations. 

In essence, substantive competence determines whether the witness 
has the required mental or intellectual ability to understand the events or 
facts she perceived and to provide an intelligible account about them.123 In 
general, the intelligence, maturity, education and life experience of wit-
nesses are important factors in evaluating substantive competence. More-
over, the witness must be able to communicate the relevant information in 
a manner that is intelligible for the fact-finder. This may be less than self-
evident in an international context, as the vocabulary, concepts and refer-
ences used by a witness may be to a large extent foreign to the fact-finder. 
In addition, the capacity to transfer information intelligibly may be influ-
enced by the physical, psychological, intellectual and cultural faculties of 
the witness.  

According to certain epistemologists, competence with respect to 
those subject matters about which common sense tells us that people are 
nearly always right can be assumed, unless there are indications to the 
contrary. 124  For example, barring particular situations, it would seem 
pointless to spend time investigating whether a witness is competent to 
distinguish between day and night. For all other topics, there is no default 
presumption of competence.125 In such cases, competence must be dem-
onstrated by providing information about the relevant cognitive capacities 
                                                   
123  Schum and Morris, 2007, p. 254, see supra note 116. 
124  Fricker, 1994, p. 151, see supra note 109. 
125  Fricker, 1994, p. 152, see supra note 109.  
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of the witness and the circumstances in which the information was per-
ceived by the witness.126  

This raises an important first point about the assessment of compe-
tence of certain witnesses by international fact-finders. As Nancy Combs 
has demonstrated in her study about fact-finding by a number of interna-
tional criminal tribunals, certain categories of witnesses who regularly 
appear in international criminal trials have great difficulty providing in-
formation about such basic issues as time, duration, distance and other 
numerical estimations in general.127 It appears that witnesses from rural 
societies with low education levels are often incompetent to answer ques-
tions that would be considered as utterly basic in a Western domestic 
court.128 Considering the importance of such information for fact-finding 
(including verification of trustworthiness), this may cause important prob-
lems.  

In some cases, witnesses also have tremendous difficulty communi-
cating whatever information they may have. This may be due to linguistic 
problems,129 but it can also be a consequence of fundamental misunder-
standings owing to a lack of shared background knowledge and a different 
socio-cultural belief system.130 The resulting miscommunication may im-
pede witnesses from transmitting their testimony, or fact-finders from re-
ceiving the information correctly. More psychological and socio-
anthropological research may be needed to see whether it is possible to 
bridge the gaps between witnesses and fact-finders in this respect. Until 
that time, fact-finders are well-advised to question seriously whether they 
have fully understood the information that a witness actually tried to con-
vey. This will often add a layer of uncertainty to the fact-finding process, 
which requires delicate treatment, as the source of doubt or confusion 
may be the fact-finder herself, at least from the perspective of the witness 
and her community. 

                                                   
126  Fricker, 1994, p. 151, see supra note 109. 
127  Combs, 2011, p. 21 et seq., see supra note 121. 
128  Combs gives examples of witnesses who are unable to provide even an approximate date 

of key events and of witnesses giving totally unrealistic estimations of distances between 
places of the duration of events. 

129  In some cases, the witness’s language may lack the vocabulary necessary to accurately 
describe concepts; Combs, 2011, p. 76, see supra note 121. 

130  Combs, 2011, p. 56, see supra note 121. 
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Even if communication and comprehension pose no particular prob-
lems, in many cases there is little or no external information to verify a 
witness’s claims of competence. Most information about a witness’s 
competence generally comes from the witness herself. Under those cir-
cumstances, determining competence to a large extent boils down to 
evaluating credibility, to which we will briefly turn our attention now. 

4.4.2.3.2. Credibility 

Witnesses may lack credibility for two reasons. First, they may mistak-
enly believe that they know something about an event. Second, witnesses 
may give testimony about facts that they know to be untrue or about 
which they have no knowledge.131 

Witnesses may be mistaken about the facts they testify to for a wide 
variety of reasons. Most psychologists agree that testimony involves three 
stages. First is the moment where the information about an event is ob-
served. Second, there is the retention phase, during which the information 
is stored in the witness’ memory. Finally there is the actual testimony, 
during which information is retrieved from memory and asserted to an 
audience. At all three stages, many things can go wrong. There is no 
space to discuss the many ways in which testimony can be mistaken,132 
but attention should be drawn to two factors, bias and time lapse, which 
are of particular importance in international investigations.  

Witnesses are biased when they have certain expectations about an 
event they are perceiving, remembering or recounting. It should be 
stressed that bias is often unintentional. A technically competent witness 
may therefore in all sincerity believe and testify that p – even though she 
did not actually observe p – because her observation or recollection is bi-
ased. As bias is often specific to particular ethnic or social groups, fact-

                                                   
131  An important question in this regard is whether witnesses should testify only about 

facts/events that they perceived themselves or whether they should also be allowed to 
transmit information they have obtained from other persons. This is the infamous hearsay 
problem. Unfortunately, space does not permit to deal with this fundamental challenge 
here. 

132  For a brief overview of the main factors affecting perception, memory and retrieval, see 
Elizabeth Loftus, David Wolchover and Douglas Page, “Witness Testimony: Psychologi-
cal investigative and evidential perspectives”, in Anthony Heaton-Armstrong, Eric Shep-
herd, Gisli Gudjonsson and David Wolchover (eds.), Witness Testimony: Psychological, 
Investigative and Evidential Perspectives, Oxford University Press, 2006, pp. 7–22.  



  
Quality Control in Fact-Finding 
  

FICHL Publication Series No. 19 (2013) – page 122 

finders may not be aware of its existence. Moreover, witnesses can have 
so-called ‘temporary biases’,  which are expectations that are specific to a 
particular context. This type of bias is caused by an active expectation on 
the part of the witness that is linked to the situation she is in.133 Another 
very powerful type of bias is the witness’s self-interest. Concern about the 
consequences of making a certain observation may considerably affect the 
perception of reality, as well as the way in which it is recounted during 
testimony. Belief in the goodness and integrity of a particular person may 
also severely bias the way in which that person’s behaviour is perceived 
by witnesses. 

Another important factor influencing the trustworthiness of testi-
mony is the amount of time that has passed since the event was observed. 
There is ample psychological evidence that people add, change or delete 
information from their memories under influence of a wide range of fac-
tors. Memory loss is greatest shortly after the observation was made.134 
The longer the time-lapse between perception and the giving of testimony, 
the greater the chance that what witnesses say does not reflect their origi-
nal perception. In addition, as more time passes, witnesses may integrate 
the accounts of others into their memory. Frequently, such extraneous in-
formation about events gets mixed up with the witness’s own perceptions. 
The witness may thus end up believing that she made certain observations 
– which, in reality, she did not. 

Both time lapse and bias pose great problems for international fact-
finders. International investigations often start several months or even 
years after the relevant events took place. The expected deterioration of 
memory will thus usually already have taken place. The witness’s mem-
ory will generally also be contaminated by others’ stories and cultural bi-
ases will have had their full effect as well. There is very little international 
fact-finders can do to remedy this problem. In some cases, the witnesses’ 
memories will have deteriorated so much that their testimony no longer 
carries much evidential weight. This is an unfortunate but inescapable re-
ality, which must be fully acknowledged by international fact-finders. 
Simply wishing the problem away or pretending that it does not affect the 

                                                   
133  An extreme example of this form of bias is offered by hunters who mistakenly shoot a 

fellow hunter, believing that they are seeing the game they were looking for. 
134  Loftus, Wolchover and Page, 2006, p. 12, see supra note 132. 



 
Justified Belief in the Unbelievable  

  

FICHL Publication Series No. 19 (2013) – page 123 

quality of testimony is epistemically irresponsible and undermines the 
confidence in the factual findings that are based upon such evidence. 

As if it were not enough that it may be exceedingly hard to evaluate 
the competence of international witnesses to core international crimes, 
research suggests that it may be equally difficult for international investi-
gators to detect when witnesses are trying to deceive them. 

Deception can take many forms. The most obvious cases are when 
witnesses testify to something that they know to be wrong. However, it is 
also appropriate to speak of deception when witnesses state facts about 
which they have no information (that is, the witness is speculating about 
something that could be true or contrives something). And although it is 
perhaps not correct to qualify it as lying, withholding information known 
by the witness to be relevant is also a form of deception.  

Deception is not usually a black or white matter. One of the key in-
sights from deception-detection psychology is that people usually deceive 
for a specific reason. The motivation to deceive may thus be present in 
one situation (or in relation to a particular subject) but not in another. Sin-
cerity and deception should thus probably be conceived of as aligned 
along a continuum, rather than as categorical concepts. 135  Moreover, 
mendacious witnesses rarely, if ever, make exclusively deceptive state-
ments. It is therefore senseless to speak of witnesses as being truthful or 
deceptive per se, as if everything they say is either sincere or deceptive. 
This is sometimes called the Fundamental Attribution Error. Fact-finders 
often appear to have the tendency to overestimate the importance of the 
truthful/mendacious ‘character’ of witnesses and underestimate the con-
text in which particular statements are made. 136  Even if a witness is 
caught lying about a particular issue or at a particular time, this does not 
necessarily imply that she is therefore insincere on other matters or at a 
different moment in time (and vice versa). Similarly, when a witness 
gives two incompatible accounts about an event, one must necessarily be 
deceptive. However, this does not mean that the other one cannot be sin-
cere and if the fact-finder is able to determine which version is trustwor-
thy (which will normally also involve finding an explanation as to why 
                                                   
135  Bella DePaulo, Brian Malone, James Lindsay, Laura Muhlenbruck, Kelly Charlton, and 

Harris Cooper, “Cues to Deception”, in Psychological Bulletin, 2003, vol. 129, p. 106.  
136  Maureen O’Sullivan, “The fundamental attribution error in detecting deception: The-boy-

who-cried-wolf-effect”, in Personality and Social Psychology Bulletin, 2003, vol. 29, pp. 
1316–1327. 
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the witness lied on a different occasion), there is no impediment to relying 
on it.  

Detecting deception is a challenging under any circumstances, but 
cognitive psychology suggests that the challenge is even greater at the 
international level. First, cultural and linguistic barriers often stand in the 
way of a meaningful examination dialogue.137 Witnesses often seem to 
consider that the wrong questions are being asked or that they have to ex-
plain many things before being able to answer a question intelligibly. This 
is sometimes perceived as unwillingness on the part of the witness to an-
swer ‘straightforward’ questions.138 Whether or not this is the case is often 
extremely difficult to determine for international fact-finders.  

To make matters even more difficult, international fact-finders, con-
trary to what they themselves may believe,139 cannot rely on their impres-
sions about the trustworthiness of witnesses by observing their demean-
our. There is no space to give even a succinct overview of the cognitive 
psychology of deception detection, which is a discipline in its own right. 
One of the key lessons from extensive psychological research is that we 
are much less able to ascertain deception on this basis than is generally 
assumed.140 Second, research clearly demonstrates that deception cues are 

                                                   
137  In an examination dialogue,  

[…] the questioner seeks information on whether the answerer has the 
information. […] On this view, examination dialogue seeks infor-
mation about information. It seeks information about whether another 
party has that information. So it is not just seeking the information”.  

See Walton, 2008, p. 211, see supra note 58. 
138  Cultural sensitivities and taboos may have a similar effect.  
139  The ICC Appeals Chamber, for example, stated that:  

The importance of in-court testimony is that the witness giving evi-
dence under oath does so under the observation and general oversight 
of the Chamber. The Chamber hears the evidence directly from the 
witness and is able to observe his or her demeanour and composure 
[…].  

See ICC-01/05-01/08-1386, para. 76. 
140  DePaulo et al., 2003, p. 75, see supra note 135, referring to Zuckerman et al. (1981): “no 

one behavior or set of behaviours would ever be found that always occurs when people are 
lying and never occurs any other time”. See also Aldert Vrij, “Why professionals fail to 
catch liars and how they can improve”, in Legal and Criminological Psychology, 2004, 
vol. 9, no. 2, p. 159; S. Porter, and L. ten Brinke, “The truth about lies: What works in de-
tecting high-stakes deception?”, in Legal and Criminological Psychology, 2010, vol. 15, p. 
57. 
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to a large extent culturally determined.141 In plain words, liars behave dif-
ferently depending on their cultural origin. Cues that may be helpful in 
detecting deception in Caucasians may not be prevalent among Africans 
or Asians. This implies that international fact-finders cannot rely on their 
personal understanding of ‘how liars behave’ (a policy that is discredited 
even within one cultural group) when they must assess witnesses from 
other regions of the world.142 Finally and crucially, in many international 
investigations witnesses testify via an interpreter, which completely anni-
hilates any useful verbal or linguistic cues.143  

The lessons from all this are that, first, credibility assessments 
should to the maximum extent be individualised for each proposition con-
tained in the testimony. Fact-finders should thus not stop at forming a 
general impression about the truthful/mendacious character of a witness. 
Instead, testimony should be dissected into separate (clusters of) proposi-
tions, which should each be scrutinised for truthfulness. Second, categori-
cal credibility evaluations are generally unachievable. All we can do is to 
ask whether, on balance, the available evidence about a witness favours or 
disfavours her competence in providing this testimony, keeping in mind 
the number of relevant questions that remain unanswered; and whether 
the available evidence favours or disfavours trustworthiness, again keep-

                                                   
141  Charles Bond, Adnan Omar, Mahmoud Adnan and Richard Bonser, “Lie Detection Across 

Cultures”, in Journal of nonverbal behavior, 1990, vol. 14, no. 3, p. 189. For example, 
several studies have shown that Africans generally make less eye contact, smile more, dis-
play greater variation in pitch and pause more in their speech. See Robin Engel and Rich-
ard Johnson, “Toward a better understanding of racial and ethnic disparities in search and 
seizure rates”, in Journal of Criminal Justice, vol. 34, 2006, p. 612. 

142  This applies in the first place to non-verbal cues. In addition, there is extensive research 
demonstrating that emotion-recognition is to a considerable degree culture-specific, see 
Hillary Elfenbein, and Nalini Ambady, “On the Universality and Cultural Specificity of 
Emotion Recognition: A Meta-Analysis”, in Psychological Bulletin, 2002, vol. 128, p. 
203. As many deception-cues are driven by emotions (for example, the fear of being found 
out, embarrassment about lying, et cetera), the fact that it is more difficult for observers to 
recognise emotions cross-culturally makes it even less likely that deception will be accu-
rately detected. 

143  Moreover, recent research suggests that deception detection is influenced by whether a 
statement is made in the speaker’s mother tongue or second language and whether that 
language is the hearer’s mother tongue or not. See Keens Hiu Wan Cheng and Roderic 
Broadhurst, “Detection of Deception: The Effects of First and Second Language on Lie 
Detection Ability”, in Psychiatry, Psychology and Law, 2005, vol. 12, no. 1, p. 107. 
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ing in mind the number of questions that remain unanswered.144 This does 
not necessarily give us a firm grip on trustworthiness. Even after thorough 
testing, testimony therefore remains essentially defeasible evidence.145  

4.4.3. Correct Inferences 

At its most basic level, fact-finding is about assessing relationships be-
tween evidence and hypotheses. Unless there is direct and trustworthy 
evidence for every relevant part of the event under consideration, fact-
finders have to rely on inferences to come to a complete picture about 
what happened. Inferences from evidence are by definition based on gen-
eralisations.146 Indeed, the very process of inferring hypotheses from evi-
dence is inductive in nature.147 According to Bex et al., explanations come 
in a causal story structure.148  Essentially, this means that a story is a 
(mostly) chronological sequence of causally linked events. Evaluating an 
explanation therefore involves analysing two levels of generalisations: 
first, the internal causal links within the story must conform to the back-
ground knowledge of the adjudicator (so-called ‘causal generalisations’); 
second, the story must be linked to the available evidence by plausible 
evidential generalisations.149 Moreover, credibility assessments depend in 
large part on background knowledge and other forms of generalisations. 
Generalisations are thus essential to every aspect of fact-finding, regard-
less of which method is being applied. Accordingly, it is crucial that the 
limitations and pitfalls of reasoning on the basis of generalisations are un-
derstood. 

                                                   
144  Schum and Morris, 2007, p. 264, see supra note 116. They go on to propose a Bayesian 

algorithm for calculating a subjective probability assessment for how credible the testimo-
ny is.  

145  Walton, 2008, p. 32, see supra note 58. 
146  Terence Anderson, David Schum, William Twining, Analysis of Evidence, Cambridge 

University Press, 2005, p. 263; Terence Anderson, “Generalisations and Evidential Rea-
soning”, in Philip Dawid, William Twining and Mimi Vasilaki (eds.), Evidence, Inference 
and Enquiry, Oxford University Press, 2011, pp. 225–244. 

147  Anderson et al., 2005, p. 82, see supra note 146. 
148  Bex et al., 2006, p. 2, see supra note 58. 
149  Bex et al., 2006, p. 3, see supra note 58. 
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4.4.3.1. Categories of Generalisations 

To evaluate the validity of an inference it is necessary to analyse the 
soundness of the generalisation upon which it relies. It is extremely rare 
for the applicable generalisations to be universally true. Moreover, there 
is the even more basic problem that the wrong generalisation may be ap-
plied. To unpack these problems about generalisations, it is useful to 
briefly analyse the different types of generalisations that are at play in the 
legal context. 

Generalisations can be case-specific or generic. Case-specific gen-
eralisations refer to information about the immediate context with which 
the fact-finder is concerned. An example of a case-specific generalisation 
might be: “On most Sundays X goes to church” or “Regime Y does not 
tolerate opposition and systematically incarcerates those who oppose it”.  

Generic generalisations, often referred to as background knowl-
edge, relate to the state of the world more generally and may be based on 
the personal experience of the fact-finder, scientific evidence, com-
mon/general knowledge (as inculcated by education, media, popular fic-
tion, et cetera), and synthetic-intuitive generalisations (that is, commonly 
held beliefs, based on intuitions about how the world around us func-
tions).150  

Examples of the background generalisations might be: 
a) the population of New York City consists of many different ethnic 

groups (‘general knowledge’); 
b) weaker states do not attack much stronger states (‘synthetic-

intuitive generalisation’); 
c) chemical agent type X will kill all fish stock in a river if released in 

Y quantity (‘scientific generalisation’); and 
d) during the rainy season in geographical region A, visibility is often 

reduced because of haze (‘personal experience’) 
Generalisations vary in strength and degree of universality. Strong 

generalisations are posited with certainty, whereas weak generalisations 
are expressed in a tentative manner. For example, “elephants weigh more 
than mice” would be a strong and universal generalisation. This generali-
                                                   
150  Anderson et al., 2005, see supra note 146; Deirdre Dwyer, The Judicial Assessment of 

Expert Evidence, Cambridge University Press, 2008. 
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sation is true under all circumstances. It therefore provides maximum in-
ferential support. “On average, women live longer than men” is not a very 
strong generalisation, because it is qualified. It is also not universal be-
cause not every woman will grow older than every man. 

Strong universal generalisations are rare in the context of human 
rights fact-finding. Most generalisations can, at best, provide inferential 
support for a possibility. Any finding reached on such basis will therefore 
remain defeasible, even if the evidence remains the same. 

4.4.3.2. Reference-Class Problem 

One problem with generalisations is knowing which one to apply. 151 
Sometimes, several generalisations may appear to be relevant to interpret-
ing an item of evidence or evaluating a hypothesis. Different generalisa-
tions may lead to different inferences. Scientific generalisations offer a 
good example of this. For example, 

Generalisation A1: ‘People who have been exposed to 
chemical agent X have between 5%-10% higher chance of 
developing heart disease than people who have not been ex-
posed this agent’  

If founded on reliable empirical research, this generalisation applies 
universally, but it will hardly prove a damage claim from a person who 
purports to have developed heart disease as a consequence of exposure to 
the chemical agent. However, when the reference class becomes more 
specific, the numbers sometimes change dramatically. For example, spe-
cialised research may show that: 

Generalisation A2: ‘Male persons over 50 who have been 
exposed to chemical agent X on a daily basis through inhal-
ing (as opposed to skin contact), for more than 2 years, have 
a 65% higher chance of developing heart disease than an av-
erage male person.’ 

The numbers have gone up, but the generalisation has become 
much narrower and can be applied only in very particular cases. This ex-
ample illustrates a central danger of generalisations: if the wrong refer-
ence class is used, the applied generalisation may lead to incorrect con-
clusions, even though the generalisation itself is accurate.  
                                                   
151  Paul Roberts, “From theory into practice: introducing the reference class problem”, in 

International Journal of Evidence and Proof, 1997, vol. 11, p. 243. 
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The problem is that fact-finders are not always aware of all relevant 
generalisations and reference classes. If the fact-finder is only aware of 
the wrong generalisation, there is no reason why she should have any 
hesitation in applying it. For a lay fact-finder, highly specialised studies 
that underpin more specific generalisations may not be readily available 
or indeed comprehensible. This is why fact-finders frequently refer to the 
specialised knowledge of experts when dealing with technical or scientific 
matters. Without such specialised advice, it may be exceedingly difficult 
for fact-finders to know the correct reference class.  

The reference class problem is not limited to scientific generalisa-
tions. It also applies to generalisations that are not expressed in statistical 
terms. For example, “People carrying a loaded weapon are more likely to 
commit violent crime” may not be the correct reference class for a police 
officer. Moreover, reference classes are often socially and culturally rela-
tive. To give a trite example, “most people usually have dinner between 
six and seven o’clock” may be broadly accurate in the Netherlands, but it 
is probably not applicable in Spain.  

As a general matter, almost any generalisation can be challenged in 
two ways: the generalisation can be refined, by adding new conditions for 
its application, or it can be shown that an exception to the generalisation 
applies. Anderson et al. suggest the following protocol for assessing the 
plausibility and validity of generalisations in the context of a legal argu-
ment, formulated as a list of questions to be asked about the applicable 
generalisation:152 
 Is the generalisation precise? 
 Is the generalisation ambiguous? 
 Is the generalisation stated as a universal or is it qualified by a 

hedge as to its frequency? 
 Is the generalisation empirical (capable of being shown to be true 

or false)? 
 Is the generalisation expressed in value laden or emotive terms? 
 What is the empirical basis for the generalisation: scientific evi-

dence/general experience/common sense/speculation/prejudice? 
 Can the truth of the generalisation be reasonably disputed? 

                                                   
152  Anderson et al., 2005, p. 279, see supra note 146 [slightly adapted].  
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 Can a rival generalisation that points in the opposite direc-
tion/supports a different conclusion be articulated? 

 Does the least vulnerable/most plausible version of the generalisa-
tion offer strong/moderate/weak/negligible support to the infer-
ence? 
As this list of questions clearly demonstrates, generalisations must 

be handled with extreme care. It is therefore crucial for fact-finders to un-
derstand the foundations as well as the limitations of the generalisations 
they rely on. To summarise, the following can go wrong: 
 First, the generalisation may be factually wrong (for example, the 

generalisation is informed by bias). 
   Second, the wrong generalisation may be applied (for example, the 

wrong reference-class may be applied). 
   Third, no relevant and/or reliable generalisation may be known to 

the adjudicator. 
   Fourth, the correct generalisation may be applied wrongly (for ex-

ample, logical mistakes or wrong application of exceptions).  
   Fifth, the generalisation may be too hedged to provide a warrant for 

definite conclusions.  
Considering the central role of generalisations in fact-finding, it is 

useful to pause a little longer on the subject to consider the specific chal-
lenges international fact-finders face when applying generalisations. 

4.4.3.3. Cognitive Consensus  

It is trite to state that fact-finders usually do not have exhaustive knowl-
edge of all the factual issues that can potentially come up during an inves-
tigation. Yet, it is generally assumed that international fact-finders are 
capable of making accurate findings about the facts of most cases. This 
assumption implies that we are generally confident that international fact-
finders are able to apply the right generalisations in a correct manner. This 
confidence is in part based on the further assumption that when a fact-
finder is faced with a factual issue she is totally unfamiliar with, she will 
get assistance from someone who is knowledgeable about that topic. The 
standard example of such assistance is scientific evidence. When the fact-
finder is faced with a question of scientific proof, she will usually invoke 
the help of an expert. In essence, through experts, fact-finders are able to 
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draw upon specific generalisations of specialised areas of knowledge that 
would otherwise be unavailable to them.  

However, leaving specialised knowledge aside, one might reasona-
bly ask what gives us such confidence that fact-finders can always discern 
the appropriate generalisations for making correct inferences from evi-
dence about international events. As was seen above, apart from case-
specific generalisations that have been established by evidence, and scien-
tific generalisations that have been tested empirically, most generalisa-
tions have no precise or verified empirical basis. Instead, they are based 
on what is alternatively described as ‘common knowledge’, ‘general ex-
perience’, ‘background knowledge’, ‘shared beliefs’, or ‘society’s stock 
of knowledge’.153 What renders these generalisations legitimate is the as-
sumption that they are commonly shared by all members of society. In 
other words, regardless of whether they are empirically accurate, they are 
accepted as such by society and it is therefore acceptable for the fact-
finder to rely upon them. This idea has been advanced by Cohen, who 
spoke about there being a ‘cognitive consensus’ within a given society, 
which makes it legitimate for fact-finders to draw upon ‘common knowl-
edge’ in order to make inferences about facts and evidence.154 

Although this may be a defensible proposition for investigations at 
the national level, involving local events,155 it is much more problematic 
at the international level. This is because many generalisations are cul-
ture-specific, in the sense that what is generally accepted as true in one 
society may be greeted with great scepticism in another.156 For example, 
in certain communities particular persons (for example, witch doctors or 
priests) are believed to be able to wield great, supernatural, powers. This 
proposition, which is of great importance to the members of the relevant 
community, may be derided by others who deny the existence of anything 
supernatural. Whether one sees an argument in this for cultural relativism 
or not, it is clearly problematic to speak of an ‘international cognitive 
consensus’ in cases that involve such elements of disagreement. 
                                                   
153  Anderson et al., 2005, p. 269, see supra note 146. 
154  Cohen, 1977, see supra note 6.  
155  But see Anderson et al., 2005, p. 274, see supra note 146, for a summary of the different 

criticisms that have been voiced of this suggestion. 
156  As was noted, even within one culture generalisations may differ, depending upon factors 

such as the social group, age, gender and education of the one who believes the generalisa-
tion. 
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If Cohen is right, there is no such thing as an ‘international stock of 
knowledge’ and therefore no ‘international cognitive consensus’ to le-
gitimate fact-finding by international fact-finders. Even if the interna-
tional fact-finder in all honesty tries to understand the evidence before 
her, there is a very real chance that she will apply a different generalisa-
tion from what a person steeped in local culture and society would accept 
as correct. This conclusion is deeply troubling, because it potentially in-
validates the epistemic legitimacy of international investigations, at least 
in the eyes of the local population. While this may not necessarily affect 
the accuracy of the findings – after all, the locally prevalent generalisation 
may be empirically wrong – it may make acceptance of the findings by 
the local population more difficult.  

It is important not to overstate the problem. As with case-specific 
generalisations, culture-specific generalisations can be argued about and 
may be verifiable on the basis of evidence. With the appropriate informa-
tion and explanation, international fact-finders may well be able to inter-
nalise previously unfamiliar generalisations and draw upon them when 
making inferences. In other words, there is nothing inherently mystical 
about many culturally-specific generalisations and it is possible to explain 
their inferential implications to international fact-finders. Nevertheless, it 
may well be that in certain cases the international fact-finder will simply 
refuse to accept the validity of particular ‘local’ generalisations (for ex-
ample, supernatural powers of witch doctors), which may make it difficult 
to connect with the ‘reality’ of the people who are most concerned with 
the findings. In such situations the fact-finder is faced with a dilemma: 
either to ‘impose’ her own view of reality and risk alienating the very per-
sons about whose lives the findings are made, or to accept the local views 
despite her own conviction that they are incorrect or implausible. 

Nevertheless, there are generalisations which are arguably univer-
sal. Most scientific generalisations, for example, apply regardless of the 
cultural context of the case.157 Moreover, some generalisations may sim-
ply be uncontroversial or can be objectively verified. For example, the 

                                                   
157  This is not to say that any generalisation that claims to be ‘scientific’ must therefore be 

accepted at face value. Indeed, scientific evidence has received a lot of academic attention 
recently, precisely because it is not so universally valid and reliable as might be popularly 
thought. As with any form of evidence, scientific evidence requires careful interpretation 
and explanation. See, e.g., Dwyer, 2008, see supra note 150; Mike Redmayne, Expert Evi-
dence and Criminal Justice, Oxford University Press, 2001. 
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generalisation that ‘the United States systematically blocks every pro-
posed resolution in the Security Council that would impose sanctions 
upon Israel’ is not very controversial. It suffices to check the voting re-
cord of the United States over a statistically relevant period to demon-
strate that it is historically correct.158 Even when it is not possible to prove 
the accuracy of a generalisation, the possibility cannot be excluded that 
there may be generalisations that are so widely accepted that they can be 
considered as the shared beliefs of the international community as a 
whole. However, demonstrating the existence of such ‘international cog-
nitive consensus’ may be even harder than proving the existence of opinio 
juris in relation to a rule of customary international law. In fact, it is not 
immediately obvious which criteria should be applied for determining 
when a particular opinio factis has matured into a part of the international 
cognitive consensus. As with opinio juris, there is thus a risk that fact-
finders will take their personal background beliefs for universally ac-
cepted truths. Indeed, it is quite possible that those who formulate the 
supposed ‘international cognitive consensus’ may well be influenced by 
their own moral aspirations about how they would like the world to be. 

The above arguments have not been raised to cast doubt on the pos-
sibility of legitimate international fact-finding. This chapter does not de-
fend a cultural relativist position. Rather, it is argued that the lack of uni-
versal acceptance of many generalisations is a genuine problem and that 
conscious efforts must be made to mitigate the specific difficulties of 
cross-cultural fact-finding. A solid understanding of the local context 
seems to be a key requirement in this regard. Paradoxically, the general 
requirement that international fact-finders must be impartial and inde-
pendent naturally leads towards the selection of fact-finders who have no 
special link with the communities implicated in the cases they are investi-
gating. This understandable reflex has the effect, however, that fact-
finders will lack any profound knowledge and understanding about the 
local circumstances. It may be a good idea, therefore, to include someone 
from the region among the fact-finders because, as Combs observed “al-
though [local fact-finders] too can be fooled, [they] at least bring to the 
table a basic understanding of the culture that renders them more willing – 
                                                   
158  But see Amit Pundik, “Statistical evidence and individual litigants: a reconsideration of 

Wasserman's argument from autonomy”, in International Journal of Evidence and Proof, 
2008, vol. 12, p. 303. The past does not predetermine the future and the US can at any time 
decide to change its policy of decades. 
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and more able – to reject implausible cultural invocations”.159 Another 
possible measure that may be available to international fact-finders is to 
obtain expert advice on the relevant anthropological and historical back-
ground.  

However, no procedural measure can fully remedy the lack of uni-
versal cognitive consensus. It is therefore important that international 
fact-finders are constantly alert to this issue and recognise the limitations 
of their personal ‘stock of common knowledge’. In addition, it is impor-
tant to be transparent about the degree of inferential support that the ap-
plied generalisations afford. To the extent that the applied generalisations 
lack strength or universality, this should be clearly indicated and the fact-
finder should explain how this may affect the reliability of the findings. 

4.5. Conclusion 

With this necessarily condensed tour d’horizon of the main epistemic as-
pects of fact-finding, the reader should now have the basic elements for a 
structural analysis of the strengths and weaknesses of current fact-finding 
practices. As stated at the outset, the main purpose for providing this short 
overview is twofold. On the one hand, it is hoped that being more aware 
of basic epistemic principles will allow international fact-finders to go 
about their business in a more conscious and deliberate manner. Although 
it is not suggested that fact-finding in the international context can ever be 
hard science, it is important to recognise that it is possible to rationalise 
the process much more than is commonly thought. Once this is accepted, 
it also becomes possible for fact-finders to be much more explicit and 
transparent about how they arrive at their findings.  

The second purpose behind this chapter is to alert fact-finders, as 
well as those who rely on their findings, to the many challenges and in-
trinsic limitations involved in international investigations. As has hope-
fully become clear, international fact-finders face considerable epistemic 
limitations at almost every level of the fact-finding process. Each of these 
limitations increases the degree of uncertainty and corresponding risk of 
error.  

First, the ability to collect and process very large volumes of evi-
dence is inherently limited. International fact-finders frequently operate 

                                                   
159  Combs, 2011, p. 369, see supra note 121.  
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under considerable time pressure and usually have less than adequate re-
sources. As time and/or resources run out, fact-finders have to be selective 
in the collection of evidence. The resulting evidential dataset will thus 
usually be far below the Keynesian optimal weight that Evidentialism 
prescribes. As was seen, if the evidential dataset is incomplete, any con-
clusions that are based on it are inherently defeasible. 

Second, the ability of international fact-finders to evaluate the 
trustworthiness of the available evidence is severely limited. Even if only 
part of the above observations were valid, the prospects for international 
fact-finders to make assess the trustworthiness of testimonial evidence 
look very bleak indeed. This can create a serious epistemic dilemma, as 
reductionism requires that fact-finders have affirmative reasons for be-
lieving that witnesses are trustworthy. However, if international fact-
finders are not habitually in a position to form a knowledgeable opinion 
about a witness’s trustworthiness, they have no basis on which to rely on 
the testimony as proof. In such cases, the epistemically prudent thing to 
do would be to ignore the testimony.160 However, the consequences of 
such a rigorous position may be too drastic and devastating for interna-
tional investigations, as they often depend heavily on testimonial evi-
dence. The pragmatic solution, which consists of relying on testimony 
despite having insufficient information about its trustworthiness, while 
defensible on the basis of necessity (that is, the need to avoid epistemic 
paralysis), should acknowledge the extent to which this weakens the reli-
ability of any findings that are based on such evidence.  

Third, the all-pervading limitations of the fact-finders’ background 
knowledge and lack of universal cognitive consensus deeply affect the 
inferential process at every level, including the generation of hypotheses, 
the assessment of coherence, trustworthiness and plausibility of the evi-
dence, as well as the evaluation of probabilistic relations and/or relative 
explanatory power of different hypotheses. This issue touches upon the 
inherent limitations of all fact-finders’ epistemic abilities. Indeed, uncer-
tainty is caused as much by the lack of good evidence as by the fact-
finders’ own epistemic limitations. This is perhaps the most testing prob-

                                                   
160  Combs goes so far as to state that “[t]he testimonial deficiencies plaguing the international 

tribunals impair their fact-finding competence to such a degree as to render international 
criminal proceedings a form of show trial”, Combs, 2011, p. 172, see supra note 121. 
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lem of them all, because it requires fact-finders to – openly – acknowl-
edge their limited epistemic competence.  

Unfortunately, international fact-finders are systematically under 
considerable pressure caused by the expectation that they will be able – in 
a short amount of time and with minimal resources – to come up with ac-
curate and reliable findings. No one has much use for ambivalent and 
highly tentative findings. Yet, this is sometimes all that may be reasona-
bly achievable on the basis of the available evidence and the fact-finder’s 
cognitive limitations. From an epistemic viewpoint, international fact-
finders are well-advised to resist the natural urge to present unequivocal 
and categorical findings. Instead, it is arguably better to strive for greater 
precision and transparency about the doubts and uncertainties that are left 
after the investigation has been closed. Crucially, the reasons for those 
doubts and uncertainties should be identified. This implies that the fact-
finder should give details about the limitations of her investigation and 
how this has affected the Keynesian weight of her evidential dataset. Any 
glaring gaps in the evidence should be identified and the potential impact 
on the findings acknowledged. The same openness should be displayed 
with regard to the questions that may still remain concerning the trustwor-
thiness of the evidence. Finally, the report should be transparent about its 
potential inferential weaknesses and clearly expose potentially problem-
atic generalisations that were relied upon.  

The ultimate aim of so much epistemic self-chastisement is to give 
the receiver of the report a clear and candid picture of the justification for 
each of the findings, as well as the potential grounds of defeasibility. 
Rather than relying on artificial decision tools like standards of proof or 
other forms of classification of factual findings, this chapter advocates for 
a much more nuanced and transparent description of the strengths and 
weaknesses of every finding. By providing more information about the 
information, the receiver of the report is given maximal insight in the jus-
tifications for each of the findings and is thereby able to critically evaluate 
them.  

Ultimately, in fact-finding, as in other human endeavours aimed at 
truth and understanding, the classical paradox still holds: often knowing 
how little one actually knows is the only path to wisdom. Accordingly, if 
we really want to improve the quality of international fact-finding, we are 
well-advised to take Socrates’ lesson to heart and show some humility 
about our epistemic abilities. Insisting on better quality in international 
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fact-finding may thus result in fewer and more tentative findings. This 
may not be a very satisfying prospect from several points of view, but if it 
is quality and not quantity we are after, it is the only way forward. 
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5 
______ 

Quality Control in  
Truth and Reconciliation Processes 

LIU Daqun* 

5.1. Introduction  

This chapter seeks to address how the quality of post-conflict truth and 
reconciliation processes can be enhanced. It has become a widespread ex-
pectation that there will be a truth and reconciliation commission (‘TRC’) 
as part of transitions from armed conflict to peace, or from military to ci-
vilian rule.  

In the past decade or two, along with the establishment of the vari-
ous international criminal jurisdictions, truth-seeking commissions and 
other investigative bodies have flourished as a means of post-conflict jus-
tice, to investigate social problems, inquire into episodes of human rights 
violation, address international crimes, and provide recommendations for 
the rebuilding of peace and justice. Truth-seeking has become an impor-
tant post-conflict objective in its own right, while criminal trials occur 
more often in conflicts where one side emerges victorious. Truth-seeking 
commissions have gained momentum alongside the global trend of de-
mocratisation after the Cold War, starting in Latin America by addressing 
the issue of disappearances of persons1; continuing in Africa, for national 
reconciliation in South Africa; and finally in Asia, to deal with the serious 
violations of human rights following conflicts.2 Up until now, more than 

                                                   
*  LIU Daqun is Judge of the Appeals Chamber of the International Criminal Tribunal for 

the Former Yugoslavia and for Rwanda. The views expressed in this chapter do not neces-
sarily reflect the views of any organisations or governments. 

1  In 1982, Bolivia set up the National Commission of Inquiry into Disappearances, which is 
believed to be the first truth commission after the Cold War. See Priscilla B. Hayner, Un-
speakable Truths: Confronting State Terror and Atrocity, 2001, p. 14. 

2  In March 2005, the Presidents of Indonesian and East Timor signed an agreement to set up 
the Commission on Truth and Friendship (‘CTF’) to investigate human rights violations 
when East Timor voted for independence and to seek reconciliation between the two 
states. See Priyambudi Sulistiyanto, “Politics of Justice and Reconciliation in Post-Suharto 
Indonesia”, in Journal of Contemporary Asia, 2007. 
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50 States in the world have utilised such methods to resolve social prob-
lems and to address human rights violations. 

Such TRCs come with both political and material costs, since they 
engage victims and their traumatisations, expose violations, and generate 
incriminations. They may also destabilise a society and inadvertently un-
dermine the rebuilding of peace. It is therefore essential that TRCs oper-
ate as professionally as possible. Increasing the awareness of quality con-
trol in the creation and operation of TRCs is of fundamental importance. 

The theme of this anthology is relevant at every stage of the work 
of TRCs, including the definition of the mandate, selection of the compo-
sition of the commission, definition of standards of proof, creation of 
standard procedures of interview, management of resources, engagement 
of individuals and the public, and the production of the final report. This 
chapter seeks to address how the quality of post-conflict truth and recon-
ciliation processes can be enhanced. 

5.2. Definition and Mandate 

Various investigative commissions may have different names, mandates, 
compositions, procedures, ways of engaging the public, and forms of final 
reports. In one international document defining fact-finding – the Decla-
ration on Fact-finding by the United Nations in the Field of the Mainte-
nance of International Peace and Security – it is stated that fact-finding 
under the auspices of the United Nations is: 

[a]ny activity designed to obtain detailed knowledge of the 
relevant facts of any dispute or situation which the compe-
tent United Nations organs need in order to exercise effec-
tively their functions in relation to the maintenance of inter-
national peace and security.3  

This definition assumes the perspective of the United Nations and 
may not be detailed and specific enough to cover all situations. One 
scholar rightly recapitulates the term as follows:  

[…] international fact-finding is deemed to refer to predomi-
nately ad hoc investigative mechanisms tasked with ascer-

                                                   
3  See Declaration on Fact-finding by the United Nations in the Field of the Maintenance of 

International Peace and Security, General Assembly Resolution, A/RES/46/59 (1991); 
United Nations Office of Legal Affairs, Handbook on the Peaceful Settlement of Disputes 
between States, 1992, pp. 24–33. 
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taining relevant facts and information relating to a situation 
of human right or humanitarian concern, by means of which 
it is determined whether or not the relevant international 
normative framework has been violated by states or non-
state actors.4 

From the above-mentioned definition, there might be some com-
mon characteristics for many of these investigative bodies. Firstly, they 
focus on past events instead of the present situation. Secondly, they may 
investigate a situation or a specific case, that is, look into a pattern of 
abuse over a set period of time. For instance, the National Commission 
for the Disappearance of Persons (‘CONADEP’) in Argentina was set up 
in 1983 by the President to uncover incidents of human rights violations 
that occurred from 1976 when the military took power, to 1983 when 
power returned to civilian rule.5 They may also look into a specific case. 
For example, Israel established the Commission of Inquiry into the Events 
at the Refugee Camps in Beirut in 1982 to investigate massacres of Pales-
tinians from 16 to 18 September 1982.6 Thirdly, the investigating bodies 
are temporary or ad hoc mechanisms that complete their work by submit-
ting a report to the relevant authority, which documents its findings and 
proposes recommendations for further action. Normally, the investigating 
bodies will function for one or two years or less. A few of them will last 
for five or six years. Some of them simply fade out because of political or 
financial predicaments. Fourthly, those investigating bodies are either of-
ficially authorised, or empowered by governments or international au-
thorities, such as the United Nations. The advantage of governmental in-
volvement or official backing is that this could help with the provision of 
resources and facilitate the inquiry. Strictly speaking, however, investiga-
tive bodies are normally non-governmental organisations, especially in 
situations where the government is involved as a party to the conflict. 
Fifthly, the formation of the body may be a part of a broader peace or rec-

                                                   
4  Stephen Wilkinson, “Standards of Proof in International Humanitarian and Human Rights 

Fact-Finding and Inquiry Missions”, in Geneva Academy of International Humanitarian 
Law and Human Rights. 

5  Priscilla B. Hayner, “Fifth Truth Commission — 1974 to 1994: A Comparative Study”, in 
Human Rights Quarterly, 1994, vol. 16, p. 558. 

6  The Commission of Inquiry into the Events at the Refugee camps in Beirut, 1983: Final 
Report (Authorized Translation), reprinted in Jerusalem Post, 9 February 1983 (supple-
ment) (hereinafter cited as ‘Kahan Report’). The Report may also be found at 31 ILM 473 
(May 1983). 
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onciliation agreement by all the parties in the conflicts, or it may be the 
product of actions by the executive branch of government. The latter 
situation has the benefit of enabling swift action to address human rights 
abuses.  

In any case, fact-finding has become a very practical and useful 
way to settle disputes, both domestically and internationally. As the con-
cept note of the 2013 LI Haopei Seminar noted, there are academic efforts 
underway to map and analyse the best practices of the plethora of interna-
tional fact-finding commissions, which look into allegations of serious 
violations of international criminal law, humanitarian or human rights 
law. Regardless of what an investigative body is called, be it a ‘truth and 
reconciliation commission’ or an entity by any another name, its main 
purpose is to reach national reconciliation by inquiring into past crimes 
and addressing the violation of human rights. Some TRCs have listed spe-
cific tasks. For instance, the National Truth and Reconciliation Commis-
sion (‘CNVR’) in Chile was established in April 1990 with four primary 
tasks: to establish a complete picture of human rights violations that oc-
curred between 11 September 1973 and 11 March 1990; to gather evi-
dence that allows victims to be identified; to estimate reparations; and to 
recommend legal and administrative measures to prevent a repetition of 
similar abuse in the future.7 

An investigative body should have a clear mandate for conducting 
the investigations in conformity with four principles: fairness, credibility, 
impartiality and independence. The mandate serves as a legal template for 
the investigation. Firstly, it specifies what the commission is to investi-
gate, both in terms of the types of crimes and the time frame open to its 
investigation. Secondly, the mandate outlines how its work is to be con-
ducted. Thirdly, in the interest of fairness, it sets up the protocol for con-
ducting interviews, taking statements and admitting documents with 
clearly defined standards of proof. Fourthly, it provides its members with 
sufficient tools to do the work. Any means and practice to discover rele-
vant information should be encouraged. The investigative body should be 
able to conduct its work independently and without outside interference. 
The mandate should clearly state whether or not the commission has the 
power to issue subpoena to compel witnesses or evidence to appear before 
it; whether it has search and seizure powers; and whether the recommen-

                                                   
7  Mark Ensalaco, Chile Under Pinochet: Recovering the Truth, 2000. 
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dation of the commission is mandatory. Fifthly, it establishes the rules of 
procedure and guidelines for handling evidence. The mandate may spec-
ify whether or not the testimony will provide the basis for subsequent 
prosecution and reparations. The power to name names or grant amnesty 
is another issue to be considered in drafting the mandate. As a matter of 
fact, a TRC is not a judicial body that can make binding judgement or 
grant amnesty, but it could make recommendations for the judicial bodies 
to take necessary action if these are deemed necessary. To date, the South 
African TRC is the only one to have had the power to grant blank am-
nesty, but others may have power to recommend that the government 
grant amnesty to individuals. In the case of East Timor, in order to help 
low-level offenders reintegrate into the society, the Commission for Re-
ception, Truth and Reconciliation has granted amnesty to some individu-
als who committed minor crimes.8 

5.3. Establishment and Composition 

There are various ways to form a commission. If a TRC is set up immedi-
ately following a conflict, its establishment is likely to be regulated in the 
peace agreement signed by the parties to the conflict. Members of the 
commission are selected to represent the different sides of the conflict in 
equal numbers and a neutral person is selected by all sides. It is similar to 
the formation of an arbitration panel. In the case of Chile, the National 
Truth and Reconciliation Commission was composed of an even number 
of representatives from the left and the right.9 In Ecuador, the Truth and 
Justice Commission was made up of seven members; one was appointed 
by the Ministry of Government and Police, three were named by interna-
tional human rights NGOs and three were from domestic NGOs.10 

In most situations, the TRC is established by the government of the 
territorial state, which also appoints the commissioners. It is the most ef-
fective way to form a commission as it ensures the full support of the 
government, thereby implying that resources and facilities are more easily 
provided. However, the disadvantage is that the commission’s impartiality 
                                                   
8  Wendy Lambourne, “Unfinished business: Justice and Reconciliation in East Timor”, in 

Centre for Peace and Conflict Studies of the University of Sydney’s Peace Writes Newslet-
ter, December 2004. 

9  Ensalaco, 2000, supra note 7.  
10  Priscilla B. Hayner, Unspeakable Truths: Confronting State Terror and Atrocity,  

2001, p. 14. 
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and fairness might be put in doubt, particularly if the government has 
been involved in the investigated crimes. In some cases, we have seen that 
different branches of the government have been involved in the formation 
of the commission. In 1999, the Presidential Truth Commission on Suspi-
cious Deaths in South Korea was established. The Commission is made 
up of 15 members, eight recommended by the Nations Assembly, four 
appointed by the President, and three nominated by the Chief Justice of 
the Supreme Court.11 

In some countries, the legislative body is able to establish an inves-
tigative body. The parliamentary basis of a commission will probably in-
crease its legitimacy if the legislative body votes for well-respected mem-
bers of society, such as religious leaders, artists, academics, and dignitar-
ies from civil society and the legal community. Selecting commissioners 
who are broadly representative in ethnicity, religion, political views and 
gender, will provide the investigation with greater influence and legiti-
macy. 

In some instances, an international organisation, such as the UN Se-
curity Council or the Office of the UN High Commissioner for Human 
Rights, is also able to establish an investigative body. Normally, the in-
vestigative body is established by adopting a resolution. There have been 
significant developments in international practice in this area since the 
Commission of Experts for the former Yugoslavia established, pursuant to 
the UN Security Council resolution 780 (1992),an institution which 
served as a model for later developments.12 On 18 September 2004, the 
Security Council adopted resolution 1564 to establish the International 
Commission of Inquiry on Darfur, Sudan. Based on its report, the situa-
tion of Darfur was referred to the International Criminal Court by the Se-
curity Council.13 

Foreign commissioners may also be considered as they are not in-
volved in the conflicts and are generally regarded as impartial. However, 
the drawback of this approach is that they often do not fully understand 
the culture and specific situation of the country. Additionally, some sov-
ereignty-inclined persons may not like foreigners to conduct these inves-

                                                   
11  Kuk Cho, “The Transitional Justice in Korea: Legally Coping with Past Wrongs After 

Democratization”, in Pacific Rim Law and Policy Journal, 2007, vol. 16. 
12  S/RES/780 (1992), 8 October 1992. 
13  S/RES/1564 (2004), 18 September 2004. 
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tigations and may consider the investigations to be a private affair that 
should be kept purely within domestic jurisdiction. For example, in the 
case of El Salvador, the polarised society and extensive involvement of 
both sides in the conflict, led to the United Nations playing a significant 
role in selecting commissioners for the True Commission. All the com-
missioners were foreign dignitaries and were named by the Secretary- 
General of the United Nations. This turned out to be one of the reasons 
why the report of the commission was criticised by all sides in El Salva-
dor.14 

No matter how a commission is formed, commissioners need to 
have the vision to shape policy and resolve ambiguities in the commis-
sion’s mandate. They will set the tone of the investigation, both publicly 
and within the commission. A team of experts (including legal, medical, 
psychological and forensic experts) is needed to assist the commissioners. 
Effective management is important. Staff must be skilled and interviewers 
need to be sensitive and have the necessary techniques and experience to 
conduct the investigation. The TRC may also set up sub-committees to 
carry out different tasks. In the case of South Africa, the TRC set up three 
committees: the Human Rights Violation Committee conducted investiga-
tions; the Amnesty Committee reviewed applications from perpetrators of 
human rights violations; and the Reparation and Rehabilitation Commit-
tee produced recommendations related to measures for healing.15 

5.4. Standards of Proof 

In the field of international criminal justice, no indictment can be issued, 
and no trial can take place, without credible evidence. The prosecutors of 
the international tribunals are required to prove these crimes by a legal 
standard of proof ‘beyond a reasonable doubt’. Justice Robert H. Jackson, 
the principal American prosecutor at the Nuremberg trials and an Associ-
ate Justice of the United States Supreme Court, famously stated that the 
aim of the prosecutors at Nuremberg was to “establish incredible events 
by credible evidence”.16 He wished to set before the court the relevant 
                                                   
14  Paul Seils, “The Limits of Truth Commissions in the Search for Justice: An Analysis of the 

Truth Commission of El Salvador and Guatemala and Their Effect in Achieving Post-
Conflict Justice”, in M. Cherif Bassiouni (ed.), Post-Conflict Justice, 2002. 

15  Dorothy C. Shea, The South African Truth Commission: The Politics of Reconciliation 
Chapman and Ball, 2000. 

16  Justice Jackson’s Report to the President on Atrocties and War Crimes, 7 June 1945. 
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evidence “with such authenticity and in such detail that there can be no 
responsible denial of these crimes in the future and no tradition of martyr-
dom of the Nazi leaders can arise among informed people”.17 

Although the standard to deal with evidence outside of criminal jus-
tice may not be as high as in international criminal tribunals; the fact re-
mains that truth and reconciliation commissions, like international tribu-
nals, flourish or fail depending on their ability to acquire evidence. There-
fore some quality control for the admission of evidence must be in place. 
This is not only necessary to enhance the credibility of the truth commis-
sion itself, but also to secure the credibility of the evidence for possible 
use in future litigation before domestic or international criminal courts. 
According to their purpose and mandate, different TRCs may establish 
their own objective standards of proof. If the standard of proof is set too 
high, it will be very difficult to reach a conclusion. For instance, Geneva 
Call, a Geneva based non-governmental organisation, conducted a verifi-
cation mission to the Philippines to asses whether an armed group had 
complied with the agreement reached for non-use of anti-personnel land-
mines. The mission adopted the standard of ‘beyond reasonable doubt’. 
As a result, it was unable to reach a definite conclusion.18 On the other 
hand, if the standard is set too low, the TRC may be burdened with piles 
of complaints, inviting ill-founded allegations.  

In the ICTY and ICTR, the standard of proof varies at different 
stages of proceedings. At the investigation stage, the Prosecutor shall 
evaluate the information received or obtained and decide whether there is 
a “sufficient basis” to proceed.19 If the Prosecutor would like to submit 
the indictment to a judge for confirmation, he shall be satisfied that there 
is “sufficient evidence to provide reasonable grounds” for believing that a 
suspect has committed a crime within the jurisdiction of the Tribunal.20 
For a judge to confirm the indictment, he shall be satisfied that a prima 

                                                   
17  Quated by Stephen G. Greyer, Associate Justice of US Supreme Court in the keynote ad-

dress for the 1996 Days of Remembrance, “Crimes against Humanity, Nuremberg, 1946”, 
Capitol Rotunda, Washington D.C., 16 April 1996. 

18  Wilkinson, supra note 4. 
19  Article 18(1) of the Statute of the International Tribunal for the Former Yugoslavia, see 

Security Council Resolution 827 (1993). 
20  Rule 47(2) of the Rules of Procedure and Evidence of the ICTY. IT/32/Rev. 45, 8 Decem-

ber 2010. 
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facie case exists.21 When the Prosecutor concludes his case, the defence 
may submit a motion of ‘no case to answer’. The test to be applied at this 
stage is “whether there is evidence (if accepted) upon which a reasonable 
(trier) of fact could be satisfied beyond reasonable doubt of the guilt of 
the accused on the particular charge in question, not whether an accused’s 
guilt has been established beyond reasonable doubt”,22 which is the stan-
dard for the conviction after the hearing of all evidence by a trial cham-
ber.  

It is submitted that the first two standards lend themselves best as 
standards of proof in the work of TRCs. If the TRC seeks to include a par-
ticular accusation in its report or submit the case to the competent author-
ity for prosecution, it may, to be on the safe side, adopt the prima facie 
standard after affording the accused the opportunity to defend him- or 
herself. 

5.5. Standard Procedure of Interview 

Interviews of victims and witnesses are the most important work of TRCs. 
This will consume most of the time, resources, manpower and energy of 
the commission. The CAVR of East Timor found through its fact-finding 
that between 84,000 and 183,000 people might have been killed. It also 
found 18,600 cases of disappearance and killings, 8,500 cases of torture, 
and thousands of cases of rape and sexual assault.23 The interviews should 
follow a standard procedure. The victims may submit their statements be-
fore, during or after the interview. The statement should be relevant and 
reliable, accurate, and have probative value. Normally, the interview is 
not conducted in public and if necessary, pseudo names or other protec-
tive measures may be applied. It should be conducted on a voluntary ba-
sis, unless the commission issues a subpoena to compel a victim to tell his 
or her story. It is not uncommon that witnesses to such horrific crimes 
remain traumatised by their experience and are unwilling or unable to as-
sist the investigators. They should therefore have access to medical and 
psychological counselling before or after the interview. They should also 

                                                   
21  Article 19(1) of the Statute of the International Tribunal for the Former Yugoslavia. 
22  Para. 9 of the Judgement of the Appeals Chamber on Karadžić’s Motion According to 

Rule 98bis, 11 July 2013, IT-95-5/18-AR98bis.1. 
23  “Chenga! (Enough!)”, Final Report of the Commission for Reception, Truth and Recon-

ciliation in East Timor, 2006. 
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be informed of whether the evidence they give might be used in any fu-
ture judicial proceedings. Collecting and preserving evidence in a manner 
consistent with trial standards could result in stronger contributions for 
future prosecutions. If that is the case, the evidence and document data 
preservation should be conducted in such a way as to be admissible in 
court proceedings. 

5.6. Resources 

A TRC needs adequate resources in order to carry out its mandate, which 
is crucial to conducting meaningful inquiries. For instance, resources are 
needed to recruit staff with the necessary skills and experience to conduct 
the investigations; and for all related field trips, interviews and trainings. 
Resources are also needed to assemble experts, provide the physical infra-
structure for the commission’s database and archives, and to draft the fi-
nal report.  

The majority of the resources of TRCs tend to come from govern-
ments. As post-conflict governments face many rebuilding needs, the 
TRCs must compete for funds. In some cases, donations from outside the 
country are also accepted. The amount of outside donations largely de-
pends on the performance of the TRC. In the case of Haiti, foreign donors 
withdrew their support because of the malfunctioning of the Haitian Na-
tional Commission for Truth and Justice (‘CNVJ’).24  The commission 
should also have resources in place in anticipation of the secondary 
trauma that some staff may suffer as a result of hearing many harrowing 
stories. 

In most cases, a lack of resources is the main reason why a TRC 
stops its work. On 18 March 1998, the newly elected President of the 
Philippines established the Presidential Committee on Human Rights to 
investigate human rights violations under the former President Ferdinand 
Marcos’ rule. After functioning for only less than one year, the attempt 
was aborted, because of a shortage of staff and a lack of financial support 
from the Government, which was under the influence of the military.25 

                                                   
24  Audrey R. Chapman and Patrick Ball, “The Truth of Truth Commission: Comparative 

Lessons from Haiti, South Africa, and Guatemala”, in Human Rights Quarterly, 2001, vol. 
23. 

25  Priscilla B. Hayner, “Commissioning the Truth: Further Research Questions”, in Third 
World Quarterly, 1996, vol. 17. 
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5.7. Engaging Individuals and the Public 

It is essential to engage both individuals and the public in the process of 
truth seeking. Holding public hearings may be the most effective way to 
involve the whole society in the process, and to guarantee the transpar-
ency of the proceedings. Much information will be a matter of public re-
cord and awareness. Victims should have the choice of giving testimony 
in public or in camera. In order to void the risk of providing an open 
venue for unsubstantiated accusations, the public hearing should offer the 
opportunity for the defence to express his or her view and perspective of 
the events. 

In some countries, traditional methods of community justice were 
employed.26 In East Timor, the TRC (‘CAVR’) encouraged every village 
or community to conduct community-wide ceremonies, in which low-
level offenders would confess their wrongdoings before the victims. In 
return for admitting their wrongdoings, offering reparations and commit-
ting to community service, and/or making a public apology, these offend-
ers would receive amnesty. The whole community would take part in such 
ceremonies, so as to reach community reconciliation. The CAVR con-
ducted 216 community reconciliation events involving 1,403 perpetra-
tors.27  

In Rwanda, in order to seek truth, justice and reconciliation, Gacaca 
courts were set up to reconstruct what happened during the genocide, in 
order to expedite legal proceedings, facilitate the reconciliation of all 
Rwandans and build unity. Strictly speaking, Gacaca was a semi-judicial 
body. It involved both plaintiffs and witnesses in interactive court pro-
ceedings against alleged criminals who took part in the genocide. The de-
fendants were brought to trial, which were held in public, where survivors 
and the victims’ families could confront the accused. The accused had the 
option to confess to their crimes or maintain their innocence. The villag-
ers were involved in the process to a great extent, and could speak either 
for or against the defendant.28 

                                                   
26  “What is Traditional Justice?”, International Centre for Transitional Justice, available at 

http://ictj.org/about/transitional-justice, last accessed on 26 July 2013. 
27  Lambourne, 2004, supra note 8. 
28  Eric Stover and Harvey Weinstein, My Neighbor, My Enemy: Justice and Community in 

the Aftermath of Mass Atrocity, Cambridge University Press, Cambridge, 2004.  
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The commission should not overlook outreach efforts to educate the 
population about the investigation. Broadcasting on television or radio 
can provide a way to engage the entire country in the truth-seeking proc-
ess. Otherwise, the public has only press releases and news leaks by 
which to be informed of the process. 

5.8. Final Report 

Public hearings cannot substitute for a final report that serves as a lasting 
reminder of past crimes and as an outline of further measures for redress 
and prevention. The TRC’s final report is its legacy and is therefore one 
of the most crucial elements in the whole process. Normally, the final re-
port will include, but is not limited to, the purpose and mandate of the 
commission, the composition of the commission, a description of its work 
and, finally, its findings and conclusions.  

The key objective of the final report is to lay out, after investiga-
tion, what the truth of the event investigated is, and who was found to be 
responsible for the crimes. Depending on the TRC’s mandate, the final 
report may name names or turn over to the government or judicial bodies 
the names of those suspected of culpability.29 The TRC may grant am-
nesty to low-level offenders who committed minor crimes, but there 
should never be any blanket amnesty, especially for high-level offenders 
who committed serious crimes, in particular international crimes such as 
genocide, serious war crimes and crimes against humanity.30 

The report should also outline recommendations for the further re-
dress and prevention of such crimes. One purpose of investigating past 
human rights abuses is to prevent them from occurring in the future. As 
such, the recommendation should concentrate on the establishment of the 
rule of law. The recommendation may propose possible prosecution, insti-
tutional reform, reparation, vetting and the joining of a specific interna-
tional human rights convention. The final report might also recommend 
some symbolic or cultural measures, for example, waging a campaign to 

                                                   
29  Jason S. Abrames and Priscilla B. Hayner, “Documenting, Acknowledging and Publishing 

the Truth”, in M. Cherif Bassiouni (ed.), Post-Conflict Justice, 2002. 
30  Principle 1.8, The Chicago Principles on Post-Conflict Justice. 
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educate the public, setting up a memorial monument, or fixing a national 
memorial day.31 

In Chile, the final report of the National Truth and Reconciliation 
Commission (‘CNVR’) criticised the military and police for common use 
of illegal imprisonment, torture and summary execution during the Pino-
chet rule. The report also called for the concept of ‘national security’, 
which had justified the military actions, to be revisited. The report 
stressed the importance of education and advocated human rights training 
for the military and police. The report recommended reducing the scope 
of military jurisdiction and reforming the Code of Military Justice, and 
also requested the Chilean Government to sign a few international human 
rights conventions. With regards to reparation, about 5,000 people (the 
families of those killed and disappeared) received some USD 5,000 per 
year. Other reparations include educational scholarships, free health ser-
vices, and exemption from military service.  

5.9. Conclusion 

The quality control of international fact-finding is a very important ele-
ment in ensuring the success and efficiency of truth and reconciliation 
commissions. As the concept note of the 2013 LI Haopei Seminar high-
lighted, increasing the awareness and understanding of quality control 
may enhance the value of international fact-finding to the victims of seri-
ous violations of international law and, indirectly, to the taxpayers who 
make it possible for governments to create and support such commissions. 
Active quality control can also contribute to the real independence of 
those involved in TRCs, and their assessment of allegations of serious 
violations of international criminal, humanitarian or human rights law. 
Focusing on the theme of quality control can help stakeholders to create 
better TRCs that contribute more effectively to truth-telling and recon-
ciliation.  

This theme is neutral and technocratic – it directs the analysis to-
wards the professionalisation of the fact-finding done by TRCs. Such fact-
finding falls outside the ambits of criminal justice (which is not the sub-
ject of this book) and international human rights fact-finding (described, 
inter alia, in Chapter 3 by Professor Martin Scheinin). But with the grow-
                                                   
31  Mark Ensalaco, “Truth Commissions for Chile and El Salvador: A Report and Assess-

ment”, in Human Rights Quarterly, 1994, vol. 16. 
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ing expectation that truth and reconciliation processes will follow armed 
conflict or military rule, whether there are criminal investigations and tri-
als or not, the professionalisation of such fact-work becomes increasingly 
important. Moreover, some TRCs entail political risks that can destabilise 
peace as much as criminal trials can. It is therefore essential that the qual-
ity of TRCs be enhanced to the extent possible. The collection of accumu-
lated knowledge, insights and advice contained in this anthology should 
assist that process. 
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6 
______ 

Quality Control and the Mandate  
of International Fact-Finding 

FAN Yuwen* 

6.1. Introduction 

When it comes to international fact-finding in the field of human rights, 
every detail matters. The sub-topics of each chapter of this book are 
therefore important and need to be properly discussed. Of all the issues, 
the mandate of an international fact-finding commission marks the very 
beginning of its life. It is key to the authority, legitimacy and efficacy of 
international fact-finding commissions. As Confucius once said,  

[i]f something has to be put first, it is, perhaps, the 
rectification of names […] When names are not correct, what 
is said will not sound reasonable; when what is said does not 
sound reasonable, affairs will not culminate in success; when 
affairs do not culminate in success, rites and music will not 
flourish; when rites and music do not flourish, punishments 
will not fit the crimes; when punishments do not fit the 
crimes, the common people will not know where to put hand 
and foot […].1 

These words from the most eminent thinker, politician and 
philosopher in ancient China could also serve today as a precise 
interpretation for the far-reaching significance of mandates on the cycle of 
international fact-finding commssions. In Confucius’ view, the first thing 
                                                   
*  FAN Yuwen (LL.B., China University of Political Science and Law, and M.A. in Interna-

tional Law from Graduate School, Chinese Academy of Social Sciences) is currently a 
doctoral candidate in international law at Peking University, China. During her studies, she 
participated in the Human Rights Master Programme of Peking University Law School 
and Lund University Raoul Wallenberg Institute of Human Rights and Humanitarian Law. 
She is also an editor of Peking University International and Comparative Law Review and 
of the Torkel Opsahl Academic EPublisher. 

1  Confucius, The Analects, translated with an introduction by D.C. LAU, Penguin, 1979, p. 
118. 
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to do should be to correct names. Here, “names” is meant to denote a role 
or function or authority proper to one’s title, which has the same meaning 
as ‘mandate’ in the English context today. Confucius’ logic predicts that 
if mandates (names) are not correct, the work of a fact-finding 
commission, such as its report on a problematic situation (what is said) 
will not be reasonable and acceptable to the public. Specifically, it will 
not achieve its purpose to disclose facts, reduce tensions, and facilitate an 
agreement in the debated issues (id est, its affairs will not culminate in 
success). Nor will the commission succeed in creating a culture respectful 
of human rights (rites and music will not flourish) or serve for 
international law and justice (punishments will not fit the crimes and the 
common people will not know “where to put hand and foot”). To translate 
into modern English, “[t]he success of a fact-finding mission will very 
much depend on the mandate”.2 

The importance of the mandate of international fact-finding 
commissions has been widely acknowledged and attention has been 
drawn to this topic. The mandate determines the scope of international 
fact-finding missions, as well as their political authority. It has been 
noted, “[d]epending on the extent to which the truth commission 
accomplishes what the mandate has instructed it to do, it could be 
considered a success”.3 A proper mandate for an international fact-finding 
mission can ensure that its investigations are welcomed by victims, 
governments as well as other practitioners; and guarantee that its reports 
are widely read and considered conclusive and fair. 

However, the mandate of these commissions, among other issues of 
international fact-findings, are “still relatively under-studied”. 4  This 
chapter will first summarise a standard model for the terms of reference of 
international fact-finding commission mandates, on the basis of a 
comparative study of different international fact-finding missions and 
their mandates. Then, it will discuss how this model of mandates could be 
adapted to various circumstances in international fact-finding. Lastly, as 
the design, formulation and evaluation of the mandate of a commission 
                                                   
2  Axel Berg, “The 1991 Declaration on Fact-finding by the United Nations”, in European 

Journal of International Law, 1993, vol. 4, p. 110. 
3  Eric Brahm, “Uncovering the Truth: Examining Truth Commission Success and Impact”, 

in International Studies Perspectives, 2007, vol. 8, p. 17. 
4  Priscilla B. Hayner, “Fifteen Truth Commissions—1974 to 1994: A Comparative Study”, 

in Human Rights Quarterly, 1994, vol. 16, p. 598. 
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need clear criteria, the chapter will propose a set of criteria to assess the 
mandates of international fact-finding commissions. 

6.2. Model of Mandates for International Fact-Finding 
Commissions: A Comparative Perspective 

The present author has identified dozens of different international fact-
finding commissions and made a comparison between the terms of 
reference of their mandates. Given the detailed table of international fact-
finding mandates in section 1.6. above, this section will proceed directly 
with the analysis of the terms of reference in the mandating documents. 
Although the mandates of different international fact-finding missions 
could differ greatly due to the varied nature of the situations they deal 
with, 5  a mandate model can still be surmised from the practices of 
previous and current international fact-finding commissions.  

6.2.1. Minimum Core Elements of a Proper Mandate 

The competence of an international fact-finding commission is primarily 
demonstrated by the language used in its mandating instrument. The terms 
of reference in the commission’s mandate must be formally correct 
irrespective of what is said. There are certain patterns in mandate langu-
age, from which some minimum core elements of a mandate can be 
derived.  

Firstly, the mandates usually touch upon the purpose of the fact-
finding commission.6 For example, for the Commission of Experts for the 
Former Yugoslavia, its purpose, according to its mandate, was to act 
“with a view to providing the Secretary-General with its conclusions on 
the evidence of grave breaches of the Geneva Conventions and other 
violations of international humanitarian law committed in the territory of 
the former Yugoslavia”;7  in the case of the Independent International 
Fact-Finding Mission on the Conflict in Georgia, its mandate makes clear 
that 

                                                   
5  Judge Thomas Buergenthal, “Truth Commissions: Between Impunity and Prosecution”, in 

Case Western Reserve Journal of International Law, 2006–2007, vol. 38, p. 220. 
6  The purpose of international fact-finding commissions can also be stated in many commis-

sion reports. 
7  S/RES/780 (1992), para. 2. 
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[t]he aim of the fact-finding mission shall be to investigate 
the origins and the course of the conflict in Georgia, 
including with regard to international law (footnote: 
Including the Helsinki Final Act), humanitarian law and 
human rights, and the accusations made in that context 
(footnote: Including allegations of war crimes).8  

The purpose of the fact-finding commission can also be reflected by 
the powers and sometimes even the methods of work elaborated in the 
commission’s mandate. Take as an example the Commission of Inquiry 
on Lebanon. Although there is no explicit expression on the purpose of 
the commission, it sets forth the following powers of the commission, 
which are directed to the purpose of the commission and define the 
boundaries of the commission’s aims and activities: 

(a)  To investigate the systematic targeting and killings of 
civilians by Israel in Lebanon; 

(b)  To examine the types of weapons used by Israel and 
their conformity with international law; 

(c)  To assess the extent and deadly impact of Israeli attacks 
on human life, property, critical infra-structure and the 
environment. 9 

Secondly, the terms of reference of such commissions’ mandates 
usually focus on specific matters within a particular geographic scope 
during a defined period of time. In the mandate of the UN Fact-Finding 
Mission on the Gaza Conflict, it said,  

[…] to investigate all violations of international human 
rights law and international humanitarian law that might 
have been committed at any time in the context of the 
military operations that were conducted in Gaza during the 
period from 27 December 2008 and 18 January 2009, 
whether before, during or after.10  

The geographic scope and ad hoc nature11 of the mandate guaran-
tees the commissions’ work as being concrete and limits the commiss-
                                                   
8  Council of the European Union, Council Decision 2008/901/CFSP, Article 1. 
9  A/HRC/S-2/1. 
10  A/HRC/12/48. 
11  For a different opinion, it is argued that “the existence of a permanent body with a flexible 

mandate would ensure a more rapid investigation”. See Michael P. Scharf, “The Case for a 
Permanent International Truth Commission”, in Duke Journal of Comparative and Inter-
national Law, 1996–1997, vol. 7, p. 382. 
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ion’s power to an extent that is more politically acceptable. Although it is 
argued that a commission’s mandate should be broad, applying a few 
significant restrictions to limit the scope of the object of investigation can 
sometimes make the investigation less problematic.12 

Thirdly, the terms of reference of commission mandates also item-
ise the applicable law and highlight the scope of conclusions. The terms 
of reference usually lists the applicable law as human rights and humani-
tarian law.13 And the scope of the commissions’ conclusions is usually 
limited to fact-finding. However, few commissions make the authority of 
their conclusions clear, which might compromise the influence of the 
results. Some mandates stipulate that the parties under investigation 
should provide their full co-operation to the commission during its 
investigations,14 which could be difficult to enforce. More importantly, 
some commissions’ mandates go beyond the purpose of fact-finding. For 
example, some aim to focus on legal findings or hold perpetrators 
accountable.15 These go beyond the general mandate of international fact-
finding commissions and may lead to confusion and concerns among the 
parties,16 and thus create an extra burden for the commission. 

The first conclusion based on the comparative study of different 
international fact-finding commissions is that there should be a core 
mandate for each international fact-finding commission. This should 
include, at a minimum, the following elements: the commission’s pur-
pose, working method, the geographic scope and time span of the fact-
finding, the applicable law, and the scope of the commission’s conclu-
                                                   
12  Brahm, 2007, p. 30, see supra note 3. 
13  For example, see the mandate of Commission of Experts for the Former Yugoslavia, 

S/RES/780 (1992); the mandate of International Commission of Inquiry for Darfur, 
S/RES/1564 (2004); and the mandate of UN Fact-Finding Mission on the Gaza Conflict, 
A/HRC/12/48.  

14  For example, see the terms of reference of International Commission of Inquiry mandated 
to establish the facts and circumstances of the events of 28 September 2009 in Guinea, 
S/2009/556.  

15  For example, see the mandates of International Commission of Inquiry for Darfur, 
S/RES/1564 (2004); the Commission of Inquiry for Guinea, S/2009/556; and the Interna-
tional Commission of Inquiry to investigate all alleged violations of international human 
rights law in the Libyan Arab Jamahiriya, A/HRC/S-15/1. 

16  For example, persons being investigated will fear that their statements to the commission 
could be used against them later in court, thus compromising the will to co-operate. See 
Eszter Kirs, “Contours of the Mandate of Truth Commissions”, in Miskolc Journal of In-
ternational Law, 2007, vol. 4, pp. 110–111. 
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sions. These minimum core elements of a mandate provide the parameters 
of investigation to the international fact-finding commission, and thus ser-
ve as the foundation of the mandate model for international fact-finding 
commissions. 

6.2.2. Implied Mandate  

By reading the reports of different fact-finding commissions, it is detected 
that such commissions conduct their missions with the methods they have 
found suitable, usually not limited to the terms of reference in their 
mandates. For example, according to their report, the Commission of 
Experts for the Former Yugoslavia had asked different governments to 
gather information on behalf of the commission, 17  which was not 
provided for in the terms of reference of its mandate.  

Since no one can predict all the actual needs of a commission, a 
mandate cannot possibly be exhaustive. Besides, “there is nothing to 
guide, instruct or assist the heads and appointees to these missions of how 
to better carry out their mandates”.18 Moreover, any mandate must, in 
practice, be tailored to certain situations. It therefore falls to the 
commission itself to develop its mandate in an implied way. Fortunately, 
the members of international fact-finding commissions are professional 
and experienced experts in the field and are normally well-qualified to 
decide on the method of work to be used in their application of the 
mandate. This makes the commissions’ work more flexible and efficient. 

However, is it appropriate for the commission itself to extend its 
mandate through practice, when the parties have only agreed to a limited 
original mandate? Who should interpret and implement this kind of 
implied mandate? On the one hand, it is argued that  

[…] even in situations where states have claimed that the 
mandate-holder had acted outside of the given mandate, 
precedence was given to the mandate-holder’s interpretation 
of his/her mandate.  

                                                   
17  UN Security Council, Letter Dated 24 May 1994 from the Secretary-General to the Presi-

dent of the Security Council, S/1994/674, 27 May 1994.  
18  M. Cherif Bassiouni, “Appraising UN Justice-Related Fact-Finding Missions”, in Journal 

of Law and Policy, 2001, vol. 5, p. 36. 
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On the other hand, others argue that “fact-finding commissions 
have an obligation to act in strict conformity with their mandate”;19 and if 
the commission is allowed to operate according to an implied mandate, 
too much power will be given to the commission members who are on a 
temporary, perhaps unpaid, assignment.20 These questions remain challen-
ging and need further study. 

6.2.3. Extended Mandate 

In reading the mandating documents systematically and thoroughly, it 
should be noted that there are often some follow-up resolutions that 
expand the mandate of certain international fact-finding commissions. For 
example, the mandate of the Commission of Experts for the Former 
Yugoslavia was extended by UN Security Council resolutions twice;21 the 
mandate of the Independent International Commission of Inquiry on the 
Syrian Arab Republic has been extended by UN Human Rights Council 
several times;22 the same has been true for the International Commission 
of Inquiry to investigate all alleged violations of international human 
rights law in the Libyan Arab Jamahiriya.23 The gradual enlargement of 
the mandate through resolutions by the mandating body certainly meets 
special needs and allows the mandate to be more flexible. On the other 
hand, this could also weaken the authority of the mandates. To conclude, 
the mandate should be, in the first place, clear and carefully formulated, 
yet flexible. If an extension is found to be necessary after the mandate has 
been determined and made public, it would be better to try to solve this 
problem by way of implied mandate as mentioned in section 6.1.2.2. 
above. However, if the original mandate was already biased in the first 
place, an amendment is the only option.24 
                                                   
19  Berg, 1993, p. 111, see supra note 2. 
20  Lara Talsma, “UN Human Rights Fact-Finding: Protecting a Protection Mechanism”, in 

ILSA Quarterly, 2012, vol. 20, issue 3, p. 31. 
21  Its mandate in S/RES/780 (1992) has been extended by S/RES/787 (1992) and S/RES/827 

(1993). 
22  Its mandate in A/HRC/RES/S-16/1 has been extended by A/HRC/S-17/1 and A/HRC/ 

RES/19/22. 
23  Its mandate in A/HRC/S-15/1 has been extended by A/HRC/17/L.3. 
24  Such as in the case of UN Fact-Finding Mission on the Gaza Conflict, the terms of refer-

ence which is widely considered biased in A/HRC/S-9/L.1 has been replaced by the man-
date provided in the commission’s report A/HRC/12/48. For further analysis, see Nigel S. 
Rodley, “Assessing the Goldstone Report”, in Global Governance, 2010, vol. 16, pp. 193–
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With a minimum core mandate provided by its mandating 
document and further developed by the implied mandate and extended 
mandate, an international fact-finding commission can faithfully conduct 
its investigation and achieve its purpose, and thus play an important role 
in the field of human rights protection. However, this model of mandates 
summarised from the comparative study of the mandates of different 
international fact-finding commissions suffers from two main problems. 
The first problem is with regard to the selection of different commissions. 
Most of the commissions included in this comparative study are UN-
mandated commissions, but there are many more commissions in the 
field. As Hayner realised ten years ago, “[i]n fact there are many more 
examples of truth commissions than is generally realized”.25 Therefore, 
this model of mandates may not be able to provide an overall picture of 
the mandates of international fact-finding. To address this problem, it 
would be helpful to set up an international database compiling all the 
information related to the mandates of different fact-finding commissions: 
how they are drafted, adopted, amended, interpreted and implemented. 
Although much of the information in international fact-finding is 
confidential, the documents of mandates are available for academic study. 
The second problem is that the above study is based on the textual 
analysis of mandate documents and reports of the commissions. This 
textual approach may not be sufficient to fully reflect the interests and 
opinions of all stakeholders. Additionally, it may not accurately reflect the 
operational reality of the mandate, because as Professor Bassiouni ob-
served, it “may be long on mandate but thin on substance, while others 
may be short on mandate and thick on substance, with everything else 
somewhere in between”.26 

6.3. Proposed Criteria for the Mandates of International  
Fact-Finding Missions 

The above analysis provides a standard model of mandates for future 
development. A clear criterion to assess if a mandate is proper to the 
mission is still needed. Efforts have been made to set up some criteria for 
                                                                                                                         

194; Agnieszka Jachec Neale, “Human Rights Fact-Finding into Armed Conflict and 
Breaches of the Laws of War”, in American Society of International Law Proceedings, 
2011, vol. 105, p. 85. 

25  Hayner, 1994, p. 599, see supra note 4. 
26  Bassiouni, 2001, p. 36, see supra note 18. 
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the mandates of international fact-finding commissions, but the previous 
experiences were limited to specific organisations, situations or matters, 
and were, above all, not legally binding.  

6.3.1. Previous Experiences on Criteria for Mandates 

The earliest attempt to set up clear criteria for the establishment of man-
dates for fact-finding missions can be traced back to the 1980s. The 59th 
Conference of the International Law Association, held in Belgrade 28–23 
August 1980, approved by consensus a set of minimal procedures to pro-
tect the integrity of human rights fact-finding by non-governmental or-
ganisations. Regarding the mandate, it provided that:  

1.  The organ of an organization establishing a fact finding 
mission should set forth objective terms of reference 
which do not prejudge the issues to be investigated. The-
se terms should accord with the instrument establishing 
the organization. 

2.  The resolution authorizing the mission should not pre-
judge the mission’s work and findings. 

3.  While terms of reference should not unduly restrict the 
mission in the investigation of the subject and its context, 
they should be so specific as to indicate the nature of the 
subject to be investigated.27  

Although the Belgrade Minimal Rules were designed for the man-
dates of fact-finding by non-governmental organisations, they have identi-
fied several aspects that should be common to all fact-finding missions. 
One is the ‘objective’ criterion. A mandate must not pre-judge the issues 
and should be objective and unbiased. An objective mandate may earn the 
commission more political support, and directs the investigation and its 
conclusion in a fair way. The other is the ‘specific’ criterion, which could 
be achieved by making clear the time span, geographic scope, applicable 
laws and, most importantly, the issues that are under investigation.  

With regard to the efforts of the UN system, the General Assembly 
in 1991 adopted the Declaration on Fact-Finding by the United Nations in 
the Field of the Maintenance of International Peace and Security. It stipu-
lated that: 

                                                   
27  The Belgrade Minimal Rules of Procedure for International Human Rights Fact-Finding 

Missions, in American Journal of International Law, 1981, vol. 75, p. 163. 
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3.  Fact-finding should be comprehensive, objective, im-
partial and timely. 

22.  States should cooperate with United Nations fact-
finding missions and give them, within the limits of 
their capabilities, the full and prompt assistance neces-
sary for the exercise of their functions and the fulfill-
ment of their mandate. 

23.  Fact-finding missions should be accorded all immuni-
ties and facilities needed for discharging their mandate, 
in particular full confidentiality in their work and access 
to all relevant places and persons, it being understood 
that no harmful consequences will result to these per-
sons. Fact-finding missions have an obligation to re-
spect the laws and regulations of the State in which they 
exercise their functions; such laws and regulations 
should not however be applied in such a way as to hin-
der missions in the proper discharge of their function. 

25.  Fact-finding missions have an obligation to act in strict 
conformity with their mandate and perform their task in 
an impartial way. Their members have an obligation not 
to seek or receive instructions from any Government or 
from any authority other than the competent United Na-
tions organ. They should keep the information acquired 
in discharging their mandate confidential even after the 
mission has fulfilled its task.28 

This declaration on fact-finding has raised comprehensive criteria 
for the mandate of the missions. It underlines that mandates of fact-
finding missions should be objective, impartial, independent, and empha-
sises the importance of state co-operation. 

Besides these general principles for NGO and UN mandated fact-
finding, there have also been experiences on specific matters in the field 
of human rights protection. One is the Manual on the Effective Investiga-
tion and Documentation of Torture and Other Cruel, Inhuman or Degrad-
ing Treatment or Punishment (‘Istanbul Protocol’) , which stipulated that:  

106.  […] Recommendations for defining terms of reference 
are as follows: 

                                                   
28  Declaration on Fact-Finding by the United Nations in the Field of the Maintenance of In-

ternational Peace and Security, 67th plenary meeting, 9 December 1991. 
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(a)  They should be neutrally framed so that they do 
not suggest a predetermined outcome. To be neu-
tral, terms of reference must not limit investiga-
tions in areas that might uncover State responsibil-
ity for torture; 

(b)  They should state precisely which events and is-
sues are to be investigated and addressed in the 
commission’s final report; 

(c)  They should provide flexibility in the scope of in-
quiry to ensure that thorough investigation by the 
commission is not hampered by overly restrictive 
or overly broad terms of reference. The necessary 
flexibility may be accomplished, for example, by 
permitting the commission to amend its terms of 
reference as necessary. It is important, however, 
that the commission keep the public informed of 
any amendments to its mandate.29 

The Manual prescribed the neutral, specific and flexible nature of 
the mandate for fact-finding missions.  

Another contribution is the Updated Set of principles for the protec-
tion and promotion of human rights through action to combat impunity by 
the Commission on Human Rights. It instructed that:  

To avoid conflicts of jurisdiction, the commission’s terms of 
reference must be clearly defined and must be consistent 
with the principle that commissions of inquiry are not in-
tended to act as substitutes for the civil, administrative or 
criminal courts. In particular, criminal courts alone have ju-
risdiction to establish individual criminal responsibility, with 
a view as appropriate to passing judgment and imposing a 
sentence.30 

There is also the Report of the Special Rapporteur on torture and 
other cruel, inhuman or degrading treatment or punishment: 

64.  A commission of inquiry should be created by way of 
the legal instrument that is most appropriate to its con-
text and should reflect the high importance that States 
give to such investigative bodies. The legal instrument 

                                                   
29  Istanbul Protocol, submitted to the United Nations High Commissioner for Human Rights 

in 1999. 
30  E/CN.4/2005/102/Add.1, principle 8. 
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establishing a commission of inquiry may be an act of 
parliament, an executive order or decree, or a decision 
of the highest courts in exercise of their investigatory 
functions. In all circumstances, the legal instrument es-
tablishing a commission of inquiry should identify 
clearly the terms of reference of the commission’s 
mandate, including a clear temporal and/or geographic 
framework that is appropriate for the issue being inves-
tigated. The mandate should not excessively broaden 
the universe of violations to be investigated. The text of 
the authorizing instrument should also set out clearly 
the scope of the inquiry, citing with precision the events 
and issues to be addressed. The terms of reference 
should be stated in neutral language to avoid the im-
pression of a predetermined outcome. A commission 
should have flexibility to amend its terms of reference 
in exceptional circumstances, as long as newly found 
elements warrant the amendment and the commission’s 
decision is publicly and transparently explained.31 

Although these previous experiences listed above have their limita-
tions, they have to some extent reached consensus on the criteria for in-
ternational fact-finding commissions’ mandates. However, as these previ-
ous experiences relate to different areas of fact-finding, they have not 
been able to provide systematic criteria for quality control of the mandates 
of international fact-finding commissions.  

6.3.2. Layered Approach of Criteria for Mandates 

Based on these previous experiences, with the intent to provide clear 
criteria for further quality control of international fact-finding’s mandates, 
this chapter proposes a layered approach to define the criteria for the 
mandates of international fact-finding missions.  

                                                   
31  A/HRC/19/61. 
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This approach is displayed in the following table. 

Table 1 Criteria Quality Control 

A Layered 
Approach 

Impartiality/Neutrality Legitimacy/Credibility 

Accuracy  Flexibility Efficacy 

 Breadth  Specificity Feasibility 

Political Acceptance (Digestibility) 


 
Power to make investigations 

+ 

Power to make recommendations 

Basis of Establishment 

Table 1:  Criteria for the Mandate of International Fact-Finding outside  
Criminal Justice for Core International Crimes. 

This table is the proposed system for the criteria for international 
fact-finding commissions’ mandates. In the bottom, as the foundation, the 
mandate needs political acceptance and powers to discharge its functions. 
However, more power to the commission usually means less political 
acceptance from all parties. This therefore needs to be carefully balanced. 
This is the basis of the establishment of the mandate. The upper layer is 
broad as well as specific. Only when the commission has a broad mandate 
on specific matters or geographic areas or time span, can the commission 
actually conduct its work and ensure the feasibility of its mandate. The 
third level is accurate and flexible. The mandate should be as accurate as 
possible on the minimum core elements of mandates, yet leave enough 
room for the commission itself to flexibly discharge its mandate (usually 
with regards to the methods of work).32 At the highest level is the require-

                                                   
32  For other similar opinions, see, for example: “Each commission’s mandate should be ap-

propriate to the situation or conflict at hand, and flexible enough to allow interpretation by 
the member of the commission”; Priscilla B. Hayner, in “International Guidelines for the 
Creation and Operation of Truth Commissions: A Preliminary Proposal”, in Law and Con-
temporary Problems, 1996, vol. 53, p. 179.  
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ment of impartiality.33 The mandate should be clear and unbiased, never 
pre-judge the situation before its professional investigation so that every 
party respects the commissions’ work and results. Impartiality can make 
political acceptance more easily achieved. In all, this layered approach 
could lead to a virtuous circle of the mandate. Establishing a sound 
mandate needs to be approached one step at a time, with careful attention 
to a sense of balance along the way. 

6.4. Conclusion 

In conclusion, a proper mandate of an international fact-finding 
commission should consist of a core mandate in its establishing document 
and an implied mandate developed from the practice of the commission. 
However, there is no exclusive model for mandates of every commission. 
The mandate should be context-specific, as each commission has its own 
unique features. With regards to the quality control of mandates, four 
layers of criteria have been proposed and should be implemented. 
However, it should also be borne in mind that “practice is the sole 
criterion for testing truth”,34 a quote which was brought up in the front 
page of Guangming Daily in China in 1978 and has become one of the 
most influential thoughts for contemporary China. 

A proper mandate is the first line of defense for international fact-
finding and we should have rules ready for the drafting, interpretation and 
implementation of the mandates. This will serve to prepare us on our 
journey to seek truth from facts, and “we are all led to the truth for which 
we are ready”.35 

                                                   
33  Neale, 2011, pp. 85–86, see supra note 24. 
34  “Practice Is the Sole Criterion for Testing Truth”, in GuangMing Daily, 11 May 1978. 
35  Neale Donald Walsch, The Complete Conversation with God, Penguin, 2005. 
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7 
______ 

Coherence in the Design and Implementation  
of the Mandates of International Fact-Finding 

Commissions: Internal and External Dimensions 
Isabelle Lassée* 

In this chapter I propose an approach for the design and implementation 
of United Nations- mandated commissions of inquiry into grave violations 
of human rights and humanitarian law. The approach is aimed at increas-
ing the impact of these commissions.  

Commissions of inquiry are mandated by the United Nations 
(‘UN’) to inquire into grave violations of human rights and humanitarian 
law committed in the context of armed conflict or serious internal distur-
bances. The evolution of international law – together with the changing 
nature of recent conflicts – renders the need for commissions of inquiry 
all the more pressing, for a number of reasons. On the one hand, the de-
velopment of the doctrine of the Responsibility to Protect augments the 
need for early and detailed information about the nature of violations be-
ing committed, in order to facilitate decision-making by UN bodies and 
other stakeholders. On the other hand, the recent upsurge of internal dis-
turbances, coupled with severe state repression – sometimes escalating 
into civil war – has also justified the mandating of formal fact-finding 
missions. This is because recent conflicts have been characterised by the 
restricted access of international observers to the conflict zone. This re-
sults in a dire lack of objective and accurate information, which is often 
aggravated by sustained and elaborate propaganda from both sides of the 
conflict.  
                                                   
*  Isabelle Lassée is currently pursuing doctoral studies at Université Paris II Panthéon- 

Assas, Paris. Her dissertation focuses on UN-mandated commissions of inquiry for grave 
human rights and humanitarian law violations. From 2011 to 2013, she worked as a legal 
consultant in international human rights law for a non-governmental organisation in the 
Maldives. In 2010, she worked in the International Co-Prosecutor’s Office at the Extraor-
dinary Chambers of the Courts of Cambodia. She also has previous experience working in 
human rights and refugee law with the United Nations and civil society, both in France and 
Ghana. Isabelle has also lectured human rights law and international criminal law at the 
Royal University of Law and Economics in Phnom Penh in 2010, and subsequently as a 
visiting lecturer at the University of Colombo. 
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In order to adapt to these ever-increasing needs and challenges, a 
new approach to the design and implementation of the mandates of inter-
national fact-finding missions may be required. Indeed, the proliferation 
of commissions of inquiry over the last 10 years has highlighted the di-
vergences in the creation and implementation of these bodies’ mandates. 
Two problems may be identified with respect to the design and implemen-
tation of such commissions.  

First, commissions’ mandates are not always timely and contextu-
ally relevant. Commissions of inquiry are mandated in very different po-
litical and humanitarian contexts, ranging from internal disturbances to 
full-blown armed conflict, or even post-conflict situations. They may 
therefore be created as an early warning mechanism for the protection of 
human rights; or at the other end of the spectrum, to serve a transitional 
justice function. However, in designing a meaningful intervention, man-
dating bodies often fail to draw from the specific contexts in which com-
missions are created. Thus, there is a need for more targeted and contex-
tually relevant interventions to enhance the impact of these commissions 
of inquiry and the efficiency of follow-up responses.  

Second, with respect to the implementation of the commissions’ 
mandates, some commentators have raised concerns regarding the lack of 
consistency in the methodologies adopted. This lack of consistency may 
be explained by the existence of several external constraints that pose 
challenges to the selection of a methodology for the fulfilment of these 
commissions’ mandates. Attempts to overcome these challenges have led 
to a somewhat ad hoc development of fact-finding methodologies. While 
scholars outline the need for more consistent approaches, they also ac-
knowledge that a measure of flexibility in the methodology adopted is 
required. This flexibility is deemed necessary to allow for adaptation to 
the different contexts in which commissions operate, and to the various 
challenges they face while carrying out their fact-finding mission, includ-
ing state-imposed restrictions or prohibitions on access to territories. 
However, the inconsistent development of fact-finding processes under-
mines the credibility of these commissions and the prospects for proper 
implementation of their recommendations. Thus far, no comprehensive 
and systematic approach has been proposed to reconcile the imperatives 
of consistency on the one hand, and diversity on the other.  

I argue that the response to problems with respect to both the man-
date and the methodology of commissions of inquiry lies in the adoption 
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of an overarching conceptual framework that uses a two-tier approach to 
consistency. This requires an appreciation of the external and internal di-
mensions of coherence.  

External coherence means that the mandate of the commission 
meaningfully reflects the purposes for which it is created, and is suitably 
aligned with the context of its intervention. These purposes ought to de-
pend on the context of the commission’s intervention. I submit that the 
mandating body may assist the commission in carrying out its mandate by 
explicitly identifying these purposes. If the mandating body fails to do so, 
the commission ought to identify these core purposes through a contextual 
interpretation of its mandate. This would ensure that the commission’s 
intervention is suitably aligned with the context in response to which it is 
mandated.  

Internal coherence means that the overall methodology adopted by 
the commission is calibrated to the fulfilment of its mandate. This could 
be achieved by interlocking the mandate of the commission with its meth-
ods of work, applicable standards of proof and the scope of its conclu-
sions and recommendations.  

Although this approach of ensuring external and internal coherence 
does not depart from an intuitive understanding of the core requirements 
for an efficient intervention, its practical implementation blurs the line 
between technical and policy decisions and requires reassessment of the 
role of commissions in the protection of human rights. It also challenges 
the assumption that a uniform approach to fact-finding, devoid of contex-
tual considerations, exists. 

7.1. The Need for a Contextual and Purposive Intervention: 
Towards External Coherence 

Commissions of inquiry are created by UN organs to assist in the mainte-
nance of peace and security or the protection of human rights. The impor-
tance of fact-finding for the maintenance of peace and security is recog-
nised in several declarations and reports. For instance, the General As-
sembly has long recognised that “an important contribution to the peace-
ful settlement of disputes and to the prevention of such disputes could be 
made by providing for impartial fact-finding within the framework of in-
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ternational organizations and in bilateral and multilateral conventions”.1 
Similarly, the Declaration on Fact-Finding by the United Nations in the 
Field of the Maintenance of International Peace and Security recognises 
that “international peace and security depends to a large extent on its ac-
quiring detailed knowledge about the factual circumstances of any dispute 
or situation, the continuance of which might threaten the maintenance of 
international peace and security”.2  This important function of interna-
tional fact-finding is also emphasised by Secretary-General Boutros 
Boutros-Ghali in his report, “In larger freedom: towards development, 
security and human rights for all”.3  

The UN Charter – explicitly4 or implicitly5 – grants fact-finding 
powers for the maintenance of peace and security to the General Assem-
bly, the Security Council and the Secretary-General. These powers may 
be utilised through the establishment of subsidiary organs, 6  typically 
commissions of inquiry. The General Assembly, the Security Council and 
the Secretary-General have increasingly resorted to fact-finding in order 
to inquire into allegations of grave violations of human rights and hu-

                                                   
1  United Nations General Assembly, Resolution 1967 (XVIII), Question of Methods of 

Fact-Finding, 18th session, 16 December 1963, UN Doc. A/RES/18/1967.   
2  United Nations General Assembly, Resolution 46/59, Declaration on Fact-Finding by the 

United Nations in the Field of the Maintenance of International Peace and Security, 67th 

plenary meeting, 9 December 1991, UN Doc. A/RES/46/59.  
3  United Nations General Assembly, In Larger Freedom: Towards Development, Security 

and Human Rights for All, Report of the Secretary-General, 59th session, 21 March 2005, 
UN Doc. A/59/2005, § 25.  

4  Charter of the United Nations, 24 October 1945, 1 UNTS XVI (hereinafter ‘UN Charter’) 
Article 34: the Security Council has the power to “investigate any dispute, or any situation 
which might lead to international friction or give rise to a dispute, in order to determine 
whether the continuance of the dispute or situation is likely to endanger the maintenance of 
international peace and security”. 

5  UN Charter, supra note 4, Article 11, § 2: “[the General Assembly] may discuss any ques-
tions relating to the maintenance of international peace”; Article 14: the General Assembly 
is also authorised to “recommend measures for the peaceful adjustment of any situation, 
regardless of origin, which it deems likely to impair the general welfare or friendly rela-
tions among nations”; Article 39: “[the Security Council] shall determine the existence of 
any threat to the peace, breach of the peace, or act of aggression and shall make recom-
mendations, or decide what measures shall be taken in accordance with Articles 41 and 42, 
to maintain or restore international peace and security”; and Article 19: “[the Secretary-
General] may bring to the attention of the Security Council any matter which in his opin-
ion may threaten the maintenance of international peace and security”. 

6  UN Charter, supra note 4, Articles 22 and 29.  
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manitarian law. This is because the protection of human rights and com-
bating impunity fall under the broad rubric of the maintenance of peace 
and security. In addition, UN organs with specific human rights mandates 
also resort to fact-finding, as described in Chapter 3. The UN Commission 
on Human Rights – and subsequently, the UN Human Rights Council – 
has created Working Groups and Special Rapporteurs, and has mandated 
ad hoc commissions of inquiry. Similarly, the Office of the UN High 
Commissioner for Human Rights also resorts to fact-finding. 

UN fact-finding into grave human rights and humanitarian law vio-
lations therefore aims at furthering the protection of human rights.7 It is a 
purposive activity. Professor B. Ramcharan notes that:  

[…] the task of ascertaining the facts is certainly one of a 
(semi)-judicial character to be performed in an impartial way 
with a view to disclosing the concrete and real situation. 
This, however, does not mean that fact-finding is a neutral 
and uncommitted activity. It is rather a function ed in the 
public interest and in the light of the purposes and principles 
of the organization which provides the machinery for the in-
vestigation.8  

Developments in international law over the last two decades – in-
cluding the maturing of international criminal law and the development of 
the doctrine of the Responsibility to Protect – have diversified the varying 
purposes for which fact-finding may be commissioned. Commissions of 
inquiry may be created to achieve purposes as diverse as facilitating the 
international protection of populations at risk, putting an end to impunity, 
and supporting the transition towards peace, rule of law and democracy. 
They may serve these purposes by identifying relevant means for inter-
vention by UN mechanisms,9 examining state responsibility10 or identify-

                                                   
7  Bertrand G. Ramcharan, International Law and Fact-Finding in the Field of Human  

Rights, Nijhoff, The Hague, 1983, p. 7. 
8  Ibid.  
9  See e.g., United Nations Human Rights Council, Report of the United Nations Fact-

Finding Mission on the Gaza Conflict, 12th session, 15 September 2009, UN Doc. 
A/HRC/12/48 (hereinafter ‘Goldstone Report’), §§ 1765, 1766 and 1768.  

10  See e.g., United Nations Human Rights Council, Report of the Commission of Inquiry on 
Lebanon pursuant to Human Rights Council Resolution S-2/1, 3rd session, 23 November 
2006, UN Doc. A/HRC/3/2 (hereinafter ‘Report of the Commission of Inquiry on Leba-
non’), § 344.  
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ing alleged perpetrators,11 recommending positive changes in domestic 
law,12 contributing to truth telling,13 and identifying reparation measur-
es.14 They may also operate as a ‘complementarity’ substitute when states 
fail to comply with their obligation to investigate human rights and hu-
manitarian law violations.15  

The underlying purposes of commissions of inquiry necessarily de-
rive from the specific political and humanitarian contexts in response to 
which they are created. As emphasised by the UN Secretary-General in 
his report on implementing the doctrine of the Responsibility to Protect, 
fact-finding missions are initial steps towards timely and decisive re-
sponses tailored to the specific circumstances of each case.16 Key factors 
for a contextual intervention include the existence and advancement of an 
armed conflict, and the nature and gravity of allegations of human rights 
and humanitarian law violations. Depending on these factors, commis-
sions may be mandated to assess the need for early responses that would 
prevent the deterioration of the human rights situation;17  to determine 
whether responses in the realm of the Responsibility to Protect – or other 
measures for the maintenance of international peace and security – are 

                                                   
11  See, e.g., United Nations Security Council, Report of the International Commission of 

Inquiry Mandated to Establish the Facts and Circumstances of the Events of 28 September 
2009 in Guinea, letter dated 18 December 2009 addressed to the President of the Security 
Council by the Secretary-General, 18 December 2009, UN Doc. S/2009/693, § 215 (here-
inafter ‘Report of the Commission of Inquiry on Guinea’).  

12  See, e.g., Report from OHCHR Fact-Finding Mission to Kenya, supra note 7, p. 18, “the 
Government of Kenya should consider establishing a regulatory framework against hate-
speech by drafting a law for parliament’s consideration”. 

13  See, e.g., Goldstone Report, supra note 10, § 1683.  
14  See, e.g., Report of the Commission of Inquiry on Guinea, supra note 12, § 270; Gold-

stone Report, supra note 10, § 1768.  
15  United Nations General Assembly, Report of the Special Rapporteur on the Situation of 

Human Rights in Myanmar, 66th session, 16 September 2011, UN Doc. A /66/365, § 74.  
16  United Nations General Assembly, Implementing the Responsibility to Protect, Report of 

the Secretary-General, 63rd session, 12 January 2009, UN Doc. A/63/677 (hereinafter ‘UN 
Secretary-General Report on Implementing the responsibility to protect’), § 53. 

17  See, e.g., United Nations Human Rights Council, Resolution S-2/1, The Grave Situation of 
Human Rights in Lebanon Caused by Israeli Military Operations, 2nd special session, 11 
August 2006, UN Doc. A/HRC/S-2/1 (hereinafter ‘UN Human Rights Council Resolution 
2/1’): the second extraordinary session was convened two days after the beginning of the 
military operations.  
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justified;18 or to identify relevant transitional justice measures and means 
for their implementation.19  

In addition, previous or ongoing responses to the situation by the 
UN or other stakeholders also need to be taken into account when man-
dating commissions of inquiry. Indeed, depending on their nature and ef-
ficacy, these other responses may influence the commissions’ underlying 
purposes. For instance, the commission of inquiry on Libya was mandated 
the day before the situation was referred to the International Criminal 
Court (‘ICC’) by the UN Security Council.20 The commission took note 
of this referral and decided to consider events in the light of Articles 6 to 
8 of the Rome Statute, in order to support the ICC’s work with respect to 
accountability in Libya.21 This decision contrasts with the interpretation of 
its mandate by the High-Level Mission on the situation of human rights in 
Darfur. The High-Level Mission was mandated by the UN Human Rights 
Council approximately 18 months after the referral of the situation of Su-
dan to the ICC.22 Prior to this referral, the Security Council had mandated 
a commission of inquiry that dealt extensively with questions of individ-
                                                   
18  See, e.g., United Nations Human Rights Council, Resolution S-9/1, The Grave Violations 

of Human Rights in the Occupied Palestinian Territory, Particularly due to the Recent Is-
raeli Military Attacks against the occupied Gaza Strip, 9th special session, 12 January 
2009, UN Doc. A/HRC/S-9/L.1 (hereinafter ‘UN Human Rights Council, Resolution S-
9/1’), §§ 8–9, where the commission “[c]alls for urgent international action to put an im-
mediate end to the grave violations committed by the occupying Power, Israel, in the Oc-
cupied Palestinian Territory, particularly in the occupied Gaza Strip; Also calls for imme-
diate international protection of the Palestinian people in the Occupied Palestinian Territo-
ry, in compliance with international human rights law and international humanitarian law”. 

19  See, e.g., United Nations Human Rights Council, Resolution S-3/1, Human Rights Viola-
tions Emanating from Israeli Military Incursions in the Occupied Palestinian Territory, In-
cluding the Recent One in Northern Gaza and the Assault on Beit Hanoun, 3rd special ses-
sion, 15 November 2006, UN Doc. A/HRC/S-3/1 (hereinafter ‘UN Human Rights Council, 
Resolution S-3/1’), § 7. The commission was mandated a few days after the end of the Is-
raeli military operations in Beit Hanoun to: (a) assess the situation of victims; (b) address 
the needs of survivors; and (c) make recommendations on ways and means to protect Pal-
estinian civilians against any further Israeli assaults.  

20  United Nations Security Council, Resolution 1970 (2011), 6491st meeting, 26 February 
2011, UN Doc. S/RES/1970 (2011).  

21  United Nations Human Rights Council, Report of the International Commission of Inquiry 
to Investigate All Alleged Violations of International Human Rights Law in the Libyan 
Arab Jamahiriya, 17th session, 1 June 2001, UN Doc. A/HRC/17/44 (hereinafter ‘First 
Report of the Commission of Inquiry on Libya’), p. 2.  

22  United Nations Security Council, Resolution 1593 (2005), 5158th meeting, 31 March  
2005, UN Doc. S/RES/1593 (2005).  
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ual criminal accountability.23 After having detailed various efforts under-
taken by the international community to put an end to the conflict and to 
protect human rights, the Mission interpreted its mandate in light of the 
responsibility to protect. It drew extensively from the nature and impact 
of previous responses in order to identify the remaining needs of protec-
tion.24 In both examples, previous and ongoing responses were crucial 
elements in the determination of the commissions’ underlying purposes. 
This is consistent with the idea that measures deployed by the UN or other 
stakeholders in pursuit of human rights protection should form part of a 
comprehensive and integrated policy.25  Indeed, the efficacy of the re-
sponse is enhanced when the different measures deployed complement 
each other.  

Although the importance of a contextual intervention is emphasised 
in UN literature,26 my research reveals that mandating bodies rarely locate 
fact-finding initiatives in their broad political and humanitarian contexts, 
and thus fail to frame the commissions’ interventions accordingly. The 
contextual backgrounds giving rise to the creation of commissions of in-
quiry are often articulated in the declarative parts of various mandating 
resolutions, but are rarely integrated into the operative parts containing 
the mandates of the commissions. Thus, mandating resolutions include 
detailed accounts of allegations of violations,27 the evolution of the hu-
                                                   
23  United Nations Security Council, Resolution 1564 (2004), 5040th meeting, 18 September 

2004, UN Doc. S/RES/1564 (2004) (hereinafter ‘UN Security Council, Resolution 1564 
(2004)’). 

24  United Nations Human Rights Council, Report of the High-Level Mission on the Situation 
of Human Rights in Darfur Pursuant to Human Rights Council Decision S-4/101, 4th ses-
sion, 9 March 2007, UN Doc. A/HRC/4/80 (hereinafter ‘Report of the High-Level Mission 
on Darfur’), p. 3. 

25  United Nations General Assembly, Responsibility to Protect: Timely and Decisive Re-
sponse, Report of the Secretary-General, 66th session, 25 July 2012, UN Doc. A/66/874 
(hereinafter ‘UN Secretary-General, Report on Responsibility to Protect: timely and deci-
sive response’), §§ 20, 24 and 37; United Nations General Assembly, Early Warning, As-
sessment and the Responsibility to Protect, Report of the Secretary-General, 64th session, 
14 July 2010, UN Doc. A/64/864 (hereinafter ‘UN Secretary General, Report on Early 
warning, assessment and the responsibility to protect’), § 9 c.  

26  UN Secretary-General, Report on Responsibility to Protect: Timely and Decisive  
Response, supra note 26, §§ 10, 20 and 48.  

27  See, e.g., United Nations Human Rights Council, Resolution S-16/1, The Current Human 
Rights Situation in the Syrian Arab Republic in the Context of Recent Events, 16th special 
session, 29 April 2011, UN Doc. A /HRC/RES/S-16/1 (hereinafter ‘UN Human Rights 
Council, Resolution S-16/1’); UN Human Rights Council Resolution 2/1, supra note 18.  
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manitarian situation,28  previous reactions and recommendations of UN 
organs,29 ongoing or failed peace processes,30 and relevant interventions 
by regional organisations.31 But while mandating bodies recall, note or 
sometimes express concern with respect to these developments; they do 
not explicitly state how these contextual elements are relevant to the 
commissions’ underlying purposes.  

In addition, while mandating bodies create commissions for a wide 
range of purposes, they either fail to identify these purposes32 or improp-
erly limit the commissions’ mandates to the quest for criminal account-
ability. 33  The systematic restriction of the scope of the commissions’ 
mandates to criminal accountability may undermine the design of com-
prehensive responses to critical human rights situations. Although the fo-
cus on criminal accountability may operate as a strong deterrent to human 
rights violations and thereby contributes to the overall protection of hu-
man rights,34 fact-finding missions are primarily mandated to identify re-
sponses to a situation threatening the protection of human rights.35 There-
fore, the restriction of commissions’ foci to criminal accountability at this 

                                                   
28  See, e.g., United Nations Human Rights Council, Resolution 16/25, Situation of Human 

Rights in Côte d’Ivoire, 16th session, 25 March 2011, UN Doc. A/HRC/RES/ 16/25 (here-
inafter ‘UN Human Rights Council, Resolution 16/25’), §§ 6 and 7.  

29  See, e.g., UN Human Rights Council, Resolution 16/25, supra note 29; United Nations 
Security Council, Resolution 935 (1994), 3400th meeting, 1 July 1994, UN Doc. 
S/RES/935 (1994) (hereinafter ‘UN Security Council, Resolution 935 (1994)’); UN Secu-
rity Council, Resolution 1564 (2004), supra note 24.  

30  See, e.g., UN Security Council, Resolution 1564 (2004), supra note 24.  
31  See, e.g., UN Human Rights Council, Resolution 16/25, supra note 29, §§ 1–2; UN Secu-

rity Council Resolution 1564 (2004), supra note 24.  
32  See, e.g., UN Human Rights Council Resolution 2/1, supra note 18, § 7; S/RES/935 

(1994), 1 July 1994, Rwanda, § 1; UN Rights Council, Resolution S-9/1, supra note 19, § 
14.     

33  See, e.g., UN Human Rights Council, Resolution S-16/1, supra note 28, § 7, United Na-
tions Human Rights Council, Resolution S-15/1, Situation of human rights in the Libyan 
Arab Jamahiriya, 15th special session, 25 February 2011, UN Doc. A/HRC/ RES/S-15/1 
(hereinafter ‘UN Human Rights Council, Resolution S-15/1’); UN Human Rights Council, 
Resolution 16/25, supra note 29, § 10.  

34  UN Secretary-General, Report on Implementing the Responsibility to Protect, supra note  
17, § 53; UN Secretary-General, Report on Responsibility to Protect: Timely and Decisive 
Response, supra note 26, § 12. 

35  K. T. Samson, “Procedural Law”, in Bertrand G. Ramcharan (ed.), International Law and 
Fact-Finding in the Field of Human Rights, Martinus Nijhoff, The Hague, 1983, p. 56.  
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initial stage may inhibit their ability to identify appropriate responses out-
side the realm of criminal accountability.   

This practice also increases difficulties met by commissions in the 
fulfilment of their mandates. Mandates focusing on criminal accountabil-
ity naturally trigger the adoption of methods of work tailored to the quest 
for criminal accountability. However, this restricts the scope of fact-
finding and ignores approaches, facts and insights relevant to other pur-
poses that animate the creation of these commissions in the first place. 
The Commission of Inquiry on Côte d’Ivoire mandated by the Human 
Rights Council in March 2011 exemplifies this problem. As the terms of 
resolution 16/25 reveal, one of the commission’s underlying purposes was 
to promote – and contribute to – transitional justice. The text of the reso-
lution contains several references to bringing the perpetrators to justice, as 
well as facilitating democracy and peace, rule of law, and reconciliation.36 
However, the mandate of the commission is limited to the quest for crimi-
nal accountability. It is therefore regrettable that the narrow focus of the 
commission’s mandate on individual criminal accountability did not allow 
it to shed light on the institutional weaknesses and political practices det-
rimental to the transitional justice process. Besides, the adoption of a 
methodology tailored to the quest for criminal accountability may not 
adequately support recommendations made by commissions. Thus, it is 
not unusual that commissions issue recommendations unsupported by the 
fact-finding exercise, but nonetheless deemed necessary in light of the 
broad political and humanitarian context. Notwithstanding the inadequa-
cies in its mandate, the conclusions and recommendations of the commis-
sion of inquiry on Côte d’Ivoire deal extensively with questions of transi-
tional justice including justice, truth, but also vetting and lustration, 
thereby reflecting the underlying purpose for which it was mandated.37 
However, the fact-finding exercise geared towards the quest for criminal 
accountability did not allow the commission to identify factors limiting 
the prospects for transitional justice. As a result, its recommendations lack 
specificity and are not supported by findings of fact. A mandate crafted in 
compliance with the imperative of external coherence would have enabled 
the commission to avoid this disconnect and to issue more specific rec-
                                                   
36  UN Human Rights Council, Resolution 16/25, supra note 29. 
37  United Nations Human Rights Council, Report of the International Commission of Inquiry 

on Côte d’Ivoire, 17th Session, 1 July 2011, UN Doc. A/HRC/17/48 (hereinafter ‘Report 
of the Commission of Inquiry on Côte d’Ivoire’), § 127.  
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ommendations for the implementation of transitional justice measures, 
both to the Ivorian government, and to the Office of the High Commis-
sioner for technical support.38  

Thus, the lack of external coherence may hinder coherent imple-
mentation of their mandates by commissions of inquiry. It may lead to 
disconnects between commission’s mandate, the methodology they adopt, 
their findings of fact, and their conclusions and recommendations.  

In practice, the drafting of the commissions’ mandates is a highly 
politicised exercise. Back and forth discussions between country delega-
tions very often lead to modifications of draft resolutions. Final resolu-
tions submitted to the vote therefore reflect the outcome of relative bar-
gaining positions, diplomatic pressures and compromises. In light of this, 
expecting mandating resolutions to reflect the underlying purposes of a 
commission’s intervention may seem unrealistic. Yet, a close comparison 
of draft and final mandating resolutions reveals that the negotiation pro-
cess generally does not affect the identification of underlying purposes, or 
lack thereof. 39 Indeed, insufficient compliance with the imperative of ex-
                                                   
38  Ibid. The recommendation to the United Nations High Commissioner for Human Rights is 

framed in the following general terms:  
Give technical assistance to the Ivorian authorities in all human rights 
initiatives, in particular for the establishment and operation of the Dia-
logue, Truth and Reconciliation Commission.  

39  See, e.g., United Nations Human Rights Council, Draft Resolution, The Grave Situation of 
Human Rights in Lebanon Caused by Israeli Military Operations, 2nd special session, 09 
August 2006, UN Doc. A/HRC/S-2/L.1, § 7: decides to “[d]ispatch, urgently, a high-level 
commission of inquiry […] to: (i) Investigate the systematic targeting and killing by Israel 
of civilians in Lebanon; (ii) Examine the types of weapons used by Israel and their con-
formity with international law; and (iii) Assess the extent and deadly impact of Israeli at-
tacks on human life, property, critical infrastructure and environment” and UN Human 
Rights Council Resolution 2/1, supra note 18, §7:  

[d]ecides to establish urgently and immediately dispatch a high-level 
commission of inquiry comprising eminent experts on human rights 
law and international humanitarian law […]: (a) To investigate the 
systematic targeting and killings of civilians by Israel in Lebanon; (b) 
To examine the types of weapons used by Israel and their conformity 
with international law; (c) To assess the extent and deadly impact of 
Israeli attacks on human life, property, critical infrastructure and the 
environment.  

United Nations Human Rights Council, Draft Resolution, The Grave Violations of Human 
Rights in the Occupied Palestinian Territory, Particularly due to the Recent Israeli Military 
Attacks against the occupied Gaza Strip, 9th special session, 12 January 2009, UN Doc. 
A/HRC/S 9/L.1, § 14: “[d]ecides to dispatch an urgent, independent international fact-
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ternal coherence originates in the drafting rather than at the negotiation 
stage.40 Thus, sponsoring states and other relevant stakeholders may rem-
                                                                                                                         

finding mission, […] to investigate all violations of international human rights law and in-
ternational humanitarian law by the occupying Power, Israel, against the Palestinian people 
throughout the Occupied Palestinian Territory, particularly in the occupied Gaza Strip, due 
to the current aggression” and UN Human Rights Council, Resolution S-9/1, supra note 
19, § 14:  

[d]ecides to dispatch an urgent, independent international fact-finding 
mission, […] to investigate all violations of international human rights 
law and international humanitarian law by the occupying Power, Isra-
el, against the Palestinian people throughout the Occupied Palestinian 
Territory, particularly in the occupied Gaza Strip, due to the current 
aggression.  

United Nations Human Rights Council, Draft Resolution, The Current Human Rights Situ-
ation in the Syrian Arab Republic in the Context of Recent Events, 16th special session, 28 
April 2011, UN Doc. A/HRC/S-16/L.1, § 9, “[d]ecides to establish an independent, impar-
tial and credible United Nations led international investigation into the human rights viola-
tions in Libya to ensure that there is full accountability for those responsible for viola-
tions” and UN Human Rights Council, Resolution S-16/1, supra note 28, § 7:  

[…] dispatch urgently a mission to the Syrian Arab Republic to inves-
tigate all alleged violations of international human rights law and to 
establish the facts and circumstances of such violations and of the 
crimes perpetrated, with a view to avoiding impunity and ensuring full 
accountability.  

United Nations Human Rights Council, Draft Resolution, Situation of human rights in the 
Libyan Arab Jamahiriya, 15th special session, 23 February 2011, UN Doc. A/HRC/S-
15/L.1, § 9: “[d]ecides to establish an independent, impartial and credible United Nations 
led international investigation into the human rights violations in Libya to ensure that there 
is full accountability for those responsible for violations” and UN Human Rights Council, 
Resolution S-15/1, supra note 34, § 11:  

[d]ecides to urgently dispatch an independent, international commis-
sion of inquiry […] to investigate all alleged violations of international 
human rights law in the Libyan Arab Jamahiriya, to establish the facts 
and circumstances of such violations and of the crimes perpetrated 
and, where possible, to identify those responsible, to make recommen-
dations, in particular, on accountability measures, all with a view to 
ensuring that those individuals responsible are held accountable.  

40  Sometimes the negotiation process even leads to a clearer delineation of purposes.  
See, e.g., United Nations Human Rights Council, Draft Resolution, Human Rights Viola-
tions Emanating from Israeli Military Incursions in the Occupied Palestinian Territory, In-
cluding the Recent One in Northern Gaza and the Assault on Beit Hanoun, 3rd special ses-
sion, 14 November 2006, UN Doc. A/HRC/S-3/L.1, § 6: “[d]ecides to dispatch urgently a 
high level fact-finding mission to Beit Hanoun” and UN Human Rights Council, Resolu-
tion S-3/1, supra note 20, § 7:  

[d]ecides to dispatch urgently a high-level fact-finding mission, to be 
appointed by the President of the Human Rights Council, to travel to 
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edy this problem at the initial drafting stage by drawing from the context 
of intervention to determine the commissions’ underlying purposes. 

If mandating bodies were to craft commissions’ mandates in com-
pliance with the principle of external coherence, this would lead to greater 
internal coherence in the work of commissions of inquiry. Indeed, as I 
will argue, if commissions’ mandates are externally coherent, commis-
sions may ensure internal coherence by focusing on the selection of rele-
vant sets of potential recommendations and supporting those recommen-
dations through the fact-finding exercise. 

7.2. Increasing Internal Coherence: The Importance of Relevant 
and Well-Supported Recommendations 

Internal coherence consists of interlocking commissions’ mandates with 
their methodologies, conclusions and recommendations. It is ensured 
when commissions adopt a methodology that satisfies two conditions. 
First, commissions must adopt a methodology narrowly tailored to the 
fulfilment of their mandate and underlying purposes. Methodological 
elements that may vary according to commissions’ underlying purposes 
are the necessary methodological steps required to justify conclusions of 
fact on the questions commissions are mandated to investigate. These in-
clude the nature and gravity of violations considered; the selection of 
relevant facts; the applicable law; the nature and amount of evidence con-
sidered by commissions; and the standard of proof and verification of in-
formation. Second, the methodology adopted must adequately support the 
commissions’ conclusions and recommendations.  

I contend that internal coherence is most effectively maintained if 
commissions focus on supporting, by their findings of fact, recommenda-
tions useful to furthering their underlying purposes. This approach of in-
ternal coherence focuses on recommendations as the cornerstone of hu-
man rights fact-finding. Indeed, recommendations are both the outcome of 
fact-finding and the roadmap for subsequent intervention by various 
stakeholders. First, recommendations – rather than facts – are the ultimate 

                                                                                                                         
Beit Hanoun to, inter alia: (a) assess the situation of victims; (b) ad-
dress the needs of survivors; and (c) make recommendations on ways 
and means to protect Palestinian civilians against any further Israeli 
assaults. 
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outcome of fact-finding. Indeed, findings of fact are not absolute but rela-
tive to the methodology adopted by commissions of inquiry.41 This ex-
plains why they cannot be read, analysed and interpreted without refer-
ence to the fact-finding methodology adopted. Therefore, efficient fact-
finding should be geared towards establishing facts to the extent neces-
sary to support the commissions’ recommendations. Second, recommen-
dations shape the roadmap for follow-up actions by various stakeholders, 
in order to implement UN policy with respect to the situation at hand. 
Therefore, the actions and measures recommended ought to constitute 
intermediary steps for the advancement of the very purposes animating 
the creation of commissions.  

Although recommendations are central to the fact-finding exercise, 
their importance is often undervalued, by scholars and commissions alike. 
The relevant literature on human rights fact-finding, which pays scant at-
tention to recommendations issued by fact-finding bodies; as well as the 
practice of commissions of inquiry, evidence this problem.  

Follow-up actions that may be recommended by commissions in-
clude a wide array of prevention and protection instruments available to 
UN member states, the UN system, regional and sub-regional organisa-
tions and their civil society partners. For instance, the UN Secretary-
General, in his report on the implementation of the Responsibility to Pro-
tect, notes that measures that may be deployed in pursuit of this goal in-
clude pacific measures under Chapter VI of the Charter,42 as well as coer-
cive ones under Chapter VII,43 or regional and sub-regional arrangements 
under Chapter VIII.44 In addition, whenever necessary in light of the con-
text, and justified by findings of fact, commissions of inquiry may also 
recommend actions under the first and second pillars of the responsibility 

                                                   
41  Thomas M. Franck and H. Scott Fairley, “Procedural Due Process in Human Rights Fact-

Finding by International Agencies”, in American Society of International Law, 1980, p. 
309 (hereinafter ‘Franck and Fairley, 1980’). 

42  UN Secretary-General, Report on Responsibility to Protect: Timely and Decisive Re-
sponse, supra note 26, §§ 10 and 22.  

43  UN Secretary-General, Report on Responsibility to Protect: Timely and Decisive Re-
sponse, supra note 26, §§ 31 and 32, UN Secretary General, Report on Implementing the 
Responsibility to Protect, supra note 17, §§ 57 and 58.  

44  UN Secretary-General, Report on Responsibility to Protect: Timely and Decisive Re-
sponse, supra note 26, § 9; United Nations General Assembly, The Role of Regional and 
Sub-Regional Arrangements in Implementing the Responsibility to Protect, Report of the 
Secretary-General, 65th session, 27 June 2011, UN Doc. A/65/877–S/2011/393. 
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to protect, including assistance and capacity-building. In this respect, the 
United Nations Office of the High Commissioner for Human Rights, the 
Emergency Relief Coordinator, its development agencies and the Bretton 
Woods institutions may play a major role.45 However, in spite of this wide 
range of possible follow-up actions to advance UN goals in a given situa-
tion, recommendations issued by commissions of inquiry tend to be 
crafted in very general terms, and lack specificity.46 Many recommenda-
tions merely state international standards with respect to the protection of 
human rights,47 accountability and administration of justice,48 humanitar-
ian responses,49 rule of law standards,50 or transitional justice measures.51 

                                                   
45  UN Secretary-General, Report on Responsibility to Protect: Timely and Decisive Re-

sponse, supra note 26, § 30.  
46  See, e.g., UN Human Rights Council, Report of the Independent International Commission 

of Inquiry on the Syrian Arab Republic, 17th special session, 23 November 2011, UN Doc. 
A/HRC/S-17/2/Add.1 (hereinafter cited as ‘First Report of the Commission of Inquiry on 
Syria’), pp. 2122: recommend the government to “[p]ut an immediate end to gross human 
rights violations” and to “[a]llow immediate and full access for the commission and out-
side observers and other United Nations human rights monitoring bodies” and recommend 
the international Community to “[a]ssist the Syrian Arab Republic in addressing serious 
institutional weaknesses by strengthening the independence of its judiciary and reforming 
its security sector through bilateral and multilateral development cooperation”; First Re-
port of the Commission of Inquiry on Libya, supra note 22, p. 9: recommend the National 
Transitional Council to “ensure the immediate implementation of applicable international 
humanitarian law and international human rights law”; Report of the Commission of In-
quiry on Côte d’Ivoire, supra note 38, p. 26: recommend the international community and 
UN agencies to “[s]upport the governmental authorities, particularly at the financial level, 
in their efforts to combat impunity and promote the rule of law”. In contrast, for detailed 
and specific recommendations, see, e.g. Goldstone Report, supra note 10, § 1764 onwards. 

47  See, e.g., First Report of the Commission of Inquiry on Syria, supra note 47, p. 23: “Pro-
vide Syrian nationals seeking protection with refuge in accordance with the provisions of 
the international law governing asylum”.  

48  See, e.g., Report of the Commission of Inquiry on Côte d’Ivoire, supra note 40, p. 25: 
“Ensure that those responsible for violations of human rights and international humanitari-
an law are brought to justice; in this context, the investigations initiated must be conducted 
in an exhaustive, impartial and transparent fashion”; First Report of the Commission of In-
quiry on Libya, supra note 24, p. 9; First Report of the Commission of Inquiry on Syria, 
supra note 48, p. 21.  

49  See, e.g., Report of the Commission of Inquiry on Côte d’Ivoire, supra note 38, pp. 2526: 
“[s]trengthen coordination between the various parties involved so as to ensure an appro-
priate response to the humanitarian crisis”, “[p]rovide appropriate assistance to victims, in 
particular women, children, older persons and persons with disabilities”, and “[t]ake steps 
to develop lasting solutions for displaced persons”. 
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This is symptomatic of the absence of a real effort to support recommen-
dations by findings of fact.  

The approach I propose aims at increasing the efficacy and quality 
of the work of commissions of inquiry by focusing exclusively on rele-
vant and well-supported recommendations. On the one hand, the efficacy 
of the commissions’ work depends on the relevance of recommendations 
for follow-up actions in a given context. On the other hand, the quality of 
their work depends on how well findings of fact support their recommen-
dations. Therefore, increasing the efficacy and quality of fact-finding out-
side criminal justice requires that specific attention be given to: first, the 
identification of categories of potential timely and contextually relevant 
recommendations; and second, to the design of work methods adapted to 
making findings of fact that would adequately support these recommenda-
tions. This approach also ensures internal coherence by interlocking the 
commission’s methods of work, conclusions, recommendations and its 
underlying purposes as reflected in the mandate.  

This approach, in practice, would first require commissions to iden-
tify the nature of potential sets of recommendations relevant to their un-
derlying purposes. The High-Level Mission on the situation of human 
rights in Darfur mandated by the UN Human Rights Council exemplifies 
how a commission may systematically identify categories of follow-up 
actions relevant to a given purpose. 52  Having decided to “employ an 
analysis drawn from the responsibility to protect”,53 the commission de-
termined that critical needs for improving the situation of human rights in 
Darfur – in light of previous efforts already deployed by the UN and the 
African Union – include needs for: 
                                                                                                                         
50  See, e.g., First Report of the Commission of Inquiry on Libya, supra note 22, p. 9: “To 

bring all laws and policies of the Libyan Arab Jamahiriya into conformity with interna-
tional human rights standards”.  

51  See, e.g., Report of the Commission of Inquiry on Côte d’Ivoire, supra note 38, p. 25:  
As part of the reform of its security institutions, ensure that the persons 
responsible for violations are not integrated into the national army or 
into any other security force and that a professional army that respects 
human rights is swiftly established.  

First Report of the Commission of Inquiry on Libya, supra note 22, p. 9: “To grant ade-
quate reparations to the victims or their families, and to take all appropriate measures to 
prevent the recurrence of violations”.  

52  Report of the High-Level Mission on Darfur, supra note 25. 
53  Ibid., p. 3.  
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[…] enhanced protection, renewed progress toward peace, 
expanded humanitarian space, increased accountability for 
perpetrators, programmes to address root causes, efforts to 
ensure the implementation of existing recommendations 
from authoritative human rights bodies; and compensation 
for the victims of violations of human rights.54  

The commission specifies that the recommendations made are 
aimed at achieving these purposes.55 

The determination of potential sets of recommendations relevant to 
the commissions’ underlying purposes is a delicate exercise. It first re-
quires commissions to assess the relevance of specific measures for the 
advancement of their underlying purposes. Commissions must thus weigh 
the likely impact of each measure for the protection of human rights or the 
advancement of transitional justice in the specific context of their inter-
vention. Second, commissions must balance different imperatives while 
issuing recommendations. For instance, commissions must ensure that the 
measures they envisage stand a realistic chance of being implemented.56 
However, feasibility considerations should not eclipse the obligation to 
uphold international standards.57 In practice, commissions must therefore 
balance the need to issue feasible recommendations, while at the same 
time encouraging UN bodies and other stakeholders to overcome political 
roadblocks and to intervene as appropriate to maintain peace and security 
and protect human rights. Each of these choices adds a layer of difficulty 
to carrying out the mandate of a commission. Yet, commissions ought not 
to evade this onerous task by issuing standardised and general recommen-
dations. Commissions are mandated to assist mandating bodies in the de-
cision-making process.58 Therefore issuing contextually relevant recom-
mendations is inherently part of their mission. Indeed, commissions 
should offer guidance rooted in their overall assessment of the situation. 

                                                   
54 Ibid. 
55  Ibid.  
56  International Center for Transitional Justice, Transitional Justice in the United Nations 

Human Rights Council, June 2011, p. 5 available at http://www.ictj.org/publications? 
keys=human+rights+council&language%5B%5D=en, last accessed on 1 August 2013.  

57  Steven R. Ratner, “Accountability and the Sri Lankan Civil War”, in American Journal of 
International Law, October 2012, vol. 106, no. 4, p. 802. 

58  See, e.g., UN Charter, supra note 4, Article 34. 
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Next, commissions must ensure that the methodology adopted is 
suited to potential recommendations, furthering the commission’s under-
lying purposes. For instance, if commissions recommend more domestic 
and international investigations, this ought to be supported by findings of 
credible allegations of human rights and humanitarian law violations. This 
follows because the standard of ‘credible allegations’ represents the 
threshold for the triggering of investigations into alleged violations.59 To 
recommend actions falling under the third pillar of the responsibility to 
protect, commissions may have to prove under a higher standard of proof 
that genocide, war crimes, ethnic cleansing or crimes against humanity 
have been committed and that “national authorities are manifestly failing 
to protect their populations”.60 In his report on the implementation of the 
Responsibility to Protect, the UN Secretary-General specifies that the 
more robust the response, the higher the standard for authorisation.61 
Therefore, commissions should integrate this requirement – and adjust 
their standard of proof accordingly – when recommending measures un-
der the third pillar of the responsibility to protect. Other methodological 
choices – including the selection of relevant facts, the applicable law, the 
nature and amount of evidence considered by commissions – ought to be 
governed by the same considerations. 

This approach of internal coherence enables commissions to recon-
cile the competing demands of diversity and consistency in the design of 
their methodology. Though scholars recognise the need for a measure of 

                                                   
59  European Court of Human Rights, Brecknell v. United Kingdom and other cases  

(App. Nos. 32457/04, 34575/04, 34622/04, 34640/04, 34651/04), Judgment, 27 November 
2007, § 22; Geneva Convention for the Amelioration of the Condition of the Wounded and 
Sick in Armed Forces in the Field, 12 August 1949, 6 UST 3114, 75 UNTS 31, Article 49; 
Convention for the Amelioration of the Condition of the Wounded, Sick and Shipwrecked 
Members of Armed Forces at Sea, 12 August 1949, 6 UST 3217, 75 UNTS 8, Article 50; 
Geneva Convention Relative to the Treatment of Prisoners of War, 12 August 1949, 6 
UST 3316, 75 UNTS 135, Article 129; Geneva Convention Relative to the Protection of 
Civilian Persons in Time of War, 12 August 1949, 6 UST 3516, 75 UNTS 287, Article 
146; International Committee of the Red Cross, written by Jean Pictet et al., Commentary: 
Geneva Convention For The Amelioration Of The Condition Of The Wounded And Sick 
Armed Forces In The Field, 1952, vol. 1, pp. 36566. 

60  UN Secretary-General, Report on Implementing the Responsibility to Protect, supra note 
17, § 49.  

61  Ibid., § 50. 
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flexibility in the methodology adopted by commissions of inquiry,62 they 
nonetheless critique the lack of consistency caused by ad hoc develop-
ments of fact-finding processes and methodologies.63 According to the 
approach of internal coherence I propose, commissions ought to tailor 
their methodology to the different purposes for which they are created. 
This approach therefore satisfies the imperative of diversity. However, the 
absence of reference points in the assessment of procedures adopted by 
each commission undermines the credibility of their findings and recom-
mendations. It also ultimately hinders their efficacy.64 Therefore, I submit 
that commissions of inquiry should be assisted in the determination of 
purpose-based methodological approaches by a comprehensive set of 
guidelines gleaned from best practices. The framework that I propose 
does not provide clear-cut solutions for the choice of methods of work in 
each contextual configuration. However, the identification of best prac-
tices for purpose-based methodological approaches would lead to a more 
consistent development of fact-finding methodologies. This approach 
would also provide the necessary flexibility for commissions to adapt to 
contextual parameters. 

7.3. Contours of the Teleological Approach and Justification  
of the Division of Labour between Mandating Bodies  
and Commissions of Inquiry 

Mandating bodies and commissions of inquiry each have a role to play in 
maintaining the overall coherence of the fact-finding exercise. The dis-
tinction between internal and external dimensions of coherence suggests 

                                                   
62  Ramcharan, 1983, supra note 10, p. 2; Rob Grace and Claude Bruderlein, “HPCR Draft 

Working Paper: Building Effective Monitoring, Reporting, and Fact-finding Mechanisms”, 
available at http://www.hpcrresearch.org/publications/applied-research/hpcr-research-and-
working-papers, last accessed on 1 August 2013 (hereinafter ‘Grace and Bruderlein, 
HPCR Draft Working Paper’), p. 25. 

63  Rob Grace and Claude Bruderlein, Program on Humanitarian Policy and Conflict Research 
Harvard University, ESIL Reflections, 15 July 2012, vol. 1, issue 2, “On Monitoring, Re-
porting, and Fact-finding Mechanisms”, available at http://www.esil-sedi.eu/sites/default/ 
files/Grace%20and%20Bruderlein.pdf, last accessed on 1 August 2013; M. Cherif 
Bassiouni, “Appraising UN Justice-Related Fact-Finding Missions”, in Washington Uni-
versity Journal of Law and Policy, 2001, vol. 5, p. 41; Franck and Fairley, 1980, supra 
note 42, p. 310. 

64  Bassiouni, 2001, supra note 64, pp. 4041; Franck and Fairley, 1980, supra note 42, p. 
310. 
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the need for a specific division of labour between mandating bodies and 
commissions of inquiry, with respect to the methodology adopted by 
commissions.  

Rule 18 of the Model Rules of Procedure for United Nations bodies 
dealing with violations of human rights (hereinafter ‘Model Rules of Pro-
cedure’) specifies that: 

Rules concerning sources of information as well as methods 
of work of the ad hoc body regarding the gathering of other 
evidence, including matters of forms, content, relevance and 
admissibility of such evidence shall be determined by the or-
gans establishing the ad hoc body in the terms of reference 
of the ad hoc body unless the ad hoc body itself is explicitly 
authorized to draw up rules on such matters.65  

This differs significantly from the Draft Model Rules of Procedure 
suggested by the UN Secretary-General for ad hoc bodies of the United 
Nations entrusted with studies of particular situations alleged to reveal a 
consistent pattern of violations of Human Rights (hereinafter ‘Draft 
Model Rules of Procedure’). Indeed, Rules 18 and 20 of the Draft Model 
of Procedure provide significantly more autonomy to fact-finding bodies 
to determine the methods they adopt for the collection of information, as 
well as the admissibility, relevance and weight to be attached to evi-
dence.66 In addition, while the Draft Model Rules of Procedure provides 
procedures for the writing of the fact-finders’ report, including “conclu-
sions and recommendations”,67 references to conclusions or recommenda-
tions were removed in the final version of Rule 20.68 

In spite of the framework adopted in the Model Rules of Procedure, 
mandating bodies generally refrain from determining the methodology to 
be adopted by fact-finding bodies.69 Thus, in the absence of any reference 
to the methodology in mandates or terms of reference, the exception has 

                                                   
65  United Nations Commission on Human Rights, Report of the Working Group established 

under Resolution 14 (XXVII) of the Commission on Human Rights, 13th session 1 Febru-
ary 1974, UN Doc. E/CN.4/1134, Rule 18. 

66  E/CN.4/1021/Rev.1, Rules 18 and 20.  
67  E/CN.4/1021/Rev.1, Rule 8.  
68  United Nations Commission on Human Rights, Report of the Working Group Established 

under Resolution 14 (XXVII) of the Commission on Human Rights, 13th session, 1 Febru-
ary 1974, UN Doc. E/CN.4/1134, Rule 20.  

69  Samson, 1983, supra note 38, pp. 4749.  
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become the norm and fact-finding bodies de facto determine their meth-
odology.70 Similarly – and despite the removal of provisions expressly 
authorising this practice in the Model Rules of Procedure – fact-finding 
bodies generally issue recommendations.71 Commissions of inquiry man-
dated by the UN have adopted similar practices.72  

I submit that while mandating bodies ought to determine the under-
lying purposes for which commissions are created, commissions should 
be tasked with determining their methods of work, standards of proof and 
scope of their findings and recommendations. In other words, while man-
dating bodies ought to be responsible for external coherence, commis-
sions of inquiry ought to be responsible for internal coherence.  

This position significantly diverges from the one adopted in the 
Model Rules of Procedure. However, it reflects the initial position 
adopted in the Draft Model Rules of Procedure. Notably, the Economic 
and Social Council in resolution 1879 (‘LVI’) on ‘Model Rules of Proce-
dure for United Nations Bodies dealing with violations of human rights’ 
did not endorse the Model Rules of Procedure per se. Instead, it only 
brought reports of the working group on Model Rules of Procedure to the 
attention of the organs and bodies of the UN dealing with questions of 
human rights.73 In addition, the concluding words specifying that the rules 
must be “taken into account whenever the need arises” were removed 
from the final version of the resolution.74 On the other hand, the Eco-
nomic and Social Council (‘ECOSOC’), in its resolution, took note of the 
Draft Model Rules of Procedure suggested by the UN Secretary-
                                                   
70  Ibid., pp. 4748.  
71  Theo C. van Boven, “The Reports of Fact-Finding Bodies”, in Bertrand G. Ramcharan 

(ed.), International Law and Fact-Finding in the Field of Human Rights, Nijhoff, The 
Hague, 1983, p. 212.  

72  See, e.g., Report of the Commission of Inquiry on Lebanon, supra note 11; Report of the 
Commission of Inquiry on Guinea, supra note 12; Report of the OHCHR Fact-Finding 
mission on Kenya, supra note 7; First Report of the Commission of Inquiry on Libya, su-
pra note 22; Report of the High-Level Mission on Darfur, supra note 25; Report of the 
Commission of Inquiry on Côte d’Ivoire, supra note 38; First Report of the Commission of 
Inquiry on Syria, supra note 47. 

73  United Nations Economic and Social Council, Resolution 1879 (LVI): Model Rules of 
Procedure for United Nations Bodies dealing with Violations of Human Rights, 1899th 
plenary meeting, 17 May 1974, UN Doc. E/1879 (LVI) (hereinafter ‘ECOSOC, Model 
Rules of Procedure for United Nations Bodies dealing with violations of human rights’). 

74  United Nations Economic and Social Council, Report of the Commission on Human 
Rights on its 13th session UN Doc. E/5464-E/CN.4/1154 (1974), p. 35.  
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General.75 To be clear, neither the Model Rules of Procedure nor the Draft 
Model Rules of Procedure are mandatory. In addition, I submit that – 
based on the terms of the ECOSOC resolution – rules contained in the 
Model Rules of Procedure do not necessarily prevail over those contained 
in the Draft Model Rules of Procedure. In light of this, I put forward sev-
eral reasons to justify the division of labour that I propose between man-
dating bodies and commissions of inquiry.  

First, this division of labour provides sufficient flexibility for com-
missions to adapt to constraints faced in the fulfilment of their mandate. 
The determination of methods of fact-finding is not exclusively a concep-
tual exercise, but is also contingent on various practical constraints. These 
constraints have a significant influence on the determination of the best-
suited methods of work, and are not always foreseeable at the time com-
missions are mandated. Thus, although methods of work should be geared 
towards supporting contextually relevant sets of recommendations, a 
measure of flexibility is also necessary to account for the various con-
straints commissions may encounter in the fulfilment of their mandate. 
For instance, commissions are often informed of restrictions on access to 
the territory – likely the most compelling constraint76 – only after requests 
to the receiving state have been refused,77 or remained unanswered.78 It is 
therefore important to permit commissions to adapt to these constraints in 
the carrying out of their mandate and allow them the space to adjust their 
methodology accordingly.79  

Second, the determination by mandating bodies of the purposes for 
the establishment of commissions of inquiry would guide commissions in 
the choice of methodology and provide an external reference point against 
which the choice of methods of work, standards of proof and scope of 
                                                   
75  ECOSOC, Model Rules of Procedure for United Nations Bodies dealing with violations of 

human rights, supra note 74.  
76  See, e.g., United Nations Human Rights Council, Report of the High-Level Fact-Finding 

Mission to Beit Hanoun established under Resolution S-3/1, 5th session, 18 June 2007, UN 
Doc. A/HRC/5/20, § 13.  

77  See, e.g., United Nations Human Rights Council, Report of the High-Level Fact-Finding 
Mission to Beit Hanoun established under Resolution S-3/1, 9th session, 1 September 
2008, UN Doc. A/HRC/9/26, §§10 and 11; Goldstone Report, supra note 10, § 8. 

78  See, e.g., United Nations Human Rights Council, Report of the United Nations High 
Commissioner for Human Rights on the Situation of Human Rights in the Syrian Arab Re-
public, 15 September 2011, UN Doc. A/HRC/18/53, § 7.  

79  Grace and Bruderlein, HPCR Draft Working Paper, p. 25, supra note 61.  
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commissions’ findings and recommendations may be assessed. In this re-
spect, the mandate of the commission of inquiry on Burundi provides an 
example of a useful delineation of purposes. It specifies that the commis-
sion was mandated  

[t]o establish the facts […]. To recommend measures of a le-
gal, political or administrative nature, as appropriate, after 
consultation with the Government of Burundi, and measures 
with regard to the bringing to justice of persons responsible 
for those acts, to prevent any repetition of deeds similar to 
those investigated by the commission and, in general, to 
eradicate impunity and promote national reconciliation in 
Burundi.80  

Finally, this approach of a division of labour between mandating 
bodies and commissions of inquiry also recognises the fact that mandating 
bodies are political bodies empowered to issue resolutions and decisions 
for the maintenance of peace and security or the protection of human 
rights; while commissions of inquiry are technical bodies mandated to 
make findings of fact. The determination of the purposes of commissions 
of inquiry is a policy choice,81 and therefore should remain in the hands of 
mandating bodies. The determination of methods of work, on the other 
hand, is a technical choice,82 and should therefore be made by commis-
sions themselves.  

The justification based on the technical or policy nature of choices 
would, however, require that fact-finding bodies refrain from issuing rec-
ommendations. This position is reflected in the Model Rules of Proce-
dure. Indeed, “most members of the working group felt that an ad hoc 
body should not offer policy recommendations, which would rather be the 
task of the parent organ”.83 The governments of France, Italy and the 
Netherlands also expressed similar views in their comments on the Model 

                                                   
80  United Nations, Security Council, Resolution 1012 (1995), 3571st meeting, 28 August 

1995, UN Doc. S/RES/1012 (1995).  
81  Robert Miller, “United Nations Fact-Finding Missions in the Field of Human Rights”, in 

Australian Yearbook of International Law: Annual Survey of Current Problems of Public 
and Private International Law with a Digest of Australian Practice, 1975, p. 41.  

82  Grace and Bruderlein, HPCR Draft Working Paper, supra note 63, p. 24.  
83  United Nations Economic and Social Council, 56 Social Committee, 2 Summary Records, 

UN Doc. E/AC.7/SR.749 (1974), p. 169; United Nations Commission on Human Rights, 
Report of the Working Group established under Resolution 14 (XXVII) of the Commis-
sion on Human Rights, 11th session, UN Doc. E/CN.4/1086 (1972), p. 8. 
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Rules of Procedure.84 However, scholars increasingly agree that the issu-
ance of recommendations is an inherent part of UN human rights fact-
finding.85 I propose to justify this by reference to the primary purpose of 
human rights fact-finding. Indeed, if – as I contend – commissions of in-
quiry are purposive initiatives primarily mandated to identify follow-up 
responses best suited to advance the protection of human rights in a given 
situation, recommendations are the natural outcome of fact-finding. 
Therefore, I respectfully submit that commissions may legitimately issue 
recommendations based on their findings of fact if the following two con-
ditions are satisfied. First, that mandating bodies guide the recommenda-
tions by determining the underlying purposes animating the creation of 
commissions. This would limit the commissions’ margin of appreciation 
with regards to policy decisions. Second, that the methodology adopted 
by commissions is supported by purpose-based methodological guide-
lines, and justified for each set of potential recommendations. This would 
ensure that recommendations are supported by facts on the ground and are 
supported by sturdy procedural rules. Professors Thomas M. Franck and 
H. Scott Fairley deemed these last two guarantees sufficient to justify the 
issuance of policy recommendations by fact-finding bodies.86 

7.4. Conclusion 

This chapter challenges the idea that there exists a uniform fact-finding 
formula that may be replicated in – or even adapted to – different con-
texts. I argue that the adoption of ‘one-size-fits-all’ mandates and methods 
of fact-finding undermines the efficiency of interventions for the mainte-
nance of peace and security and the protection of human rights. Indeed, 
the framework adopted for the design of fact-finding methodologies must 
take into account the political and contextual parameters that both shape 
and constrain commissions’ interventions. This does not mean the each 
commission must reinvent the wheel87 and cannot borrow from best prac-
tices for the design of its fact-finding methodology. However, because 
fact-finding methods are necessarily contingent on the context of the 

                                                   
84  E/CN.4/1071 add. 2; E/CN.4/1071 add. 2, pp. 5–6; E/CN.4/1071, add. 4, p. 3. 
85  Ramcharan, 1983, p. 7, supra note 8; van Boven, 1983, supra note 72, p. 184. 
86  Ibid. 
87  Bassiouni, 2001, supra note 64, p. 41 
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commissions’ interventions, it is difficult for scholars and practitioners to 
identify these best practices.  

The examination of the work of commissions of inquiry in light of 
the specific contexts in which they operate reveals that fact-finding 
mechanisms outside criminal justice are mandated for a wide range of 
purposes and that these purposes lead to the creation of commissions with 
distinctive features. I therefore propose to draw from these purposes to 
identify best practices in fact-finding by commissions of inquiry and 
submit that the selection of methodological approaches by a commission 
ought to be contingent on the purposes for it was established.  

I go further to claim that each category of recommendations – or 
follow-up measures – issued by commissions requires a corresponding 
purpose-based methodological approach. This is because recommenda-
tions are intermediary steps for the implementation of the commissions’ 
underlying purposes. 

In practice, according to this approach, the mandating body would 
ideally state explicitly the purposes for the establishment of the commis-
sion. In the event that it does not, the commission ought to identify these 
purposes through a teleological and contextual analysis of its mandate. 
Next, commissions should identify the nature of potential recommenda-
tions relevant to the commission’s underlying purposes. Following this, 
commissions should select the methodological approaches best suited to 
support categories of recommendations already identified. In this, they 
should be assisted by a set of guidelines gleaned from best practices. 

In practice, the adoption of this teleological framework for the de-
sign of commissions’ mandates and methods of fact-finding would require 
improvements in three areas. First, stakeholders’ discussions leading up to 
the initial drafting of mandating resolutions should focus on how to max-
imise the commissions’ intervention in a given context. This would ensure 
a better recognition of the commissions’ underlying purposes. Second, the 
commissions’ expertise in policy and political issues must be strengthened 
so as to facilitate the identification of potential sets of relevant recom-
mendations. This may be done by ensuring that the commissions’ staff 
includes a wide range of experts. Commissions may also benefit from 
more advisory meetings on policy and political issues. Third, a sustained 
effort should be undertaken to determine best practices for purpose-based 
methodological approaches. Scholarly studies on commissions of inquiry 
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and on different international instruments that may be deployed as follow-
up mechanisms may offer valuable insight to guide these choices.  

By examining the purposes for which commissions of inquiry are 
mandated in different contexts and revealing the necessary link between 
these purposes and fact-finding methodologies, I attempt to identify a 
framework within which commissions may more effectively fulfil the 
purposes for which they were intended and enhance the quality and effi-
cacy of their work. Thus, the comprehensive approach I propose seeks to 
remedy three current limitations of UN-mandated commissions of inquiry 
pointed out by scholars. First, this approach provides transparent and co-
herent criteria for the determination of appropriate methods of work. Sec-
ond, it enhances the relevance of the conclusions and recommendations of 
these commissions. Third, it provides an external reference point against 
which the choice of their methods of work may be assessed, thereby en-
suring the quality control of the commissions’ work. 
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8 
______ 

Quality Control and the Selection of Members  
of International Fact-Finding Mandates 

WU Xiaodan* 

Fact-finding missions are playing an increasingly important role in the in-
ternational community’s endeavour to ascertain disputed facts and investi-
gate violations of international law, particularly human rights and humani-
tarian law. The recent proliferation of United Nations fact-finding bodies, 
especially in the case of debated events or complex situations, has high-
lighted the issue of member selection and triggered serious controversy 
about the independent, impartial and fair nature of these fact-finding bod-
ies. Given the significance of the selection of fact-finders, the absence of 
relevant standards in the UN, and the disturbing results this can lead to, this 
chapter argues that the professionalisation of fact-finders and standardisa-
tion of their selection is overdue, and will propose the qualifications re-
quired. 

8.1. Introduction 

Due to the lack of a centralised mandating body, international fact-finding 
missions have developed in an ad hoc manner and emerged from different 
institutional sources in response to serious or politicised incidents.1 Fact-
finding is not a new tool in international relations.2 The original concept 
can be traced back to the 1899 Hague Convention for the Pacific Settlement 
of Disputes providing for the use of international inquiry commissions for 
disputes. 3  Currently, there are several categories of international fact-

                                                   
*  WU Xiaodan is a lecturer of the Law Faculty of China Central University of Finance and 

Economics. Her main research fields are international human rights law and outer space law. 
She holds a Ph.D. from University of Milan, Italy. 

1  Philip Alston, “Commissions of Inquiry as Human Rights Fact-Finding Tools”, in American 
Society of International Law Proceedings, 2011, vol. 105, no. 1, p. 84.  

2  John G. Merrills. International Dispute Settlement, Cambridge University Press,  
Cambridge, 3rd edition, 1998, pp. 4461.  

3  See Articles 9, 10, 11, 12, 13 and 14 of the Convention for the Pacific Settlement of Interna-
tional Disputes, 29 July 1899, available at http://avalon.law.yale.edu/19th_century/hague 
01.asp, last accessed on 25 July 2013.  
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finding undertaken by a variety of actors, including but not limited to the 
parties involved; governmental organisations, both international and re-
gional, such as the United Nations, the Council of Europe and the Inter-
American Commission on Human Rights; and civil society organisations 
including Human Rights Watch and Amnesty International. Even within the 
United Nations, besides the principal organs and their subsidiaries, such as 
the General Assembly, the Security Council, the Human Rights Council, 
other organs and specialised agencies have initiated fact-finding mandates 
in line with their respective functions and responsibilities.  

Since the end of the Cold War, the United Nations, with a renewed 
sense of responsibility for international legal accountability and civilian 
protection, has acknowledged the importance of timely and accurate 
knowledge of all relevant facts and has progressively employed fact-finding 
mechanisms when exercising its functions in relation to the maintenance of 
international peace and security and the protection of human rights. As an 
early stage peace negotiation tool, the goal of fact-finding in most cases is 
to examine the facts of an incident by a neutral third party, to reduce ten-
sions and areas of disagreement in a problematic situation.4 Increasingly, 
however, fact-finding has been utilised more for the implementation and 
enforcement of international human rights and humanitarian legal norms by 
establishing violations and identifying perpetrators. This can, in part, be 
attributed to a trend of human rights mainstreaming. Fact-finding and report 
writing provide a systematic and neutral analysis of human rights violations 
and are deemed as essential to international human rights monitoring. 
Without fact-finding mechanisms, the implementation of human rights 
norms would be baseless, like a tree without roots. It was suggested three 
decades ago that fact-finding lied “at the heart of human rights activities”.5  

From the 1990s, many fact-finding commissions have been estab-
lished by the United Nations to assess some of the most serious situations 
of human rights and humanitarian law violations across the world: in the 
former Yugoslavia, Darfur, Lebanon, Guinea, Georgia, Israel and the Oc-

                                                   
4  Peter Malanczuk, Akehurst’s Modern Introduction to International Law, Routledge, London, 

7th Edition, 1997, p. 277; Arthur Lenk, “Fact-Finding as a Peace Negotiation Tool – the 
Mitchell Report and the Israeli-Palestinian Peace Process”, in Loyola of Los Angeles Interna-
tional and Comparative Law Review, 2002, vol. 6, no. 1, pp. 291296.  

5  Thomas M. Franks and H. Scott Fairley, “Procedural Due Process in Human Rights Fact 
Finding by International Agencies”, in American Journal of International Law, 1980, vol. 
74, no. 2, p. 308. 
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cupied Palestinian Territories, Libya and Syria. Some of these reports led to 
the establishment of international tribunals or were conducted for the pur-
pose of collecting information to be used as evidence in international 
criminal adjudication,6 which further increased the standards of accuracy 
and credibility of fact-finding. For instance, the interim report of a fact-
finding mission to the former Yugoslavia sent by the Security Council in 
1992 to enquire about the alleged violations of international humanitarian 
law prompted the decision to establish the International Criminal Tribunal 
for the Former Yugoslavia.7 The related fact-finding report with its thor-
ough and systematic preliminary review of the facts was the basis for the 
referral of the Darfur situation to the International Criminal Court.8 

8.2. The Significance of Member Selection for the Credibility, 
Legitimacy and Effectiveness of Fact-Finding Mandates 

A legitimate international fact-finding mandate should provide neutral facts 
to the UN to design better policies and countermeasures, or to the interna-
tional courts and tribunals to adjudicate cases. In light of their crucial role, 
the reports of fact-finding missions require accuracy, independence and im-
partiality. When these qualities are absent, the international community 
risks relying on reports which have no clear measure of reliability, and 
which may be detrimental to the pursuit of human rights. Several aspects of 
the process are relevant to the quality control of a fact-finding mission’s 
work and one of them is the selection of its members.9  

The selection of members is relevant to the credibility, impartiality 
and accuracy of a fact-finding mission’s work.10 Selecting the right person-
nel can ensure the objectivity, fairness and effectiveness of the fact-finding 
process, guarantee the results of the related missions and ultimately dis-
cover truth and achieve justice. Otherwise, it would potentially or actually 
jeopardise the legitimacy and credibility of the mission, make it highly poli-
ticised, increase the risk that it is manipulated for other purposes, and con-
stitute a source of tension. 

                                                   
6  David S. Weissbrodt, Fionnuala Ni Aolain, Joan Fitzpatrick, and Frank Newman, Interna-

tional Human Rights: Law, Policy and Process, 4th edition, 2009, p. 610.  
7  UN Security Council Res. 827, UN Doc. S/RES/827 (1993), 25 May 1993. 
8  UN Security Council Res. 1564, UN Doc. S/RES/1564 (2004), 18 September 2004.  
9  Thomas M. Franks and H. Scott Fairley, 1980, p. 311, see supra note 5.  
10  Ibid. 
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The UN fact-finding missions are gaining influence in international 
society and their reports are frequently referred to by international courts 
and tribunals, as well as by governments, NGOs and other interested actors. 
Nonetheless, after nearly 60 years, there are no standard operating proce-
dures for fact-finding missions to guarantee their quality and little consen-
sus about the standards and procedures of fact-finder selection. The only 
document that defines fact-finding is the Declaration on Fact-Finding in the 
Field of the Maintenance of International Peace and Security in 1991 (here-
inafter ‘the 1991 UN Declaration’).11 The focus of this document was on 
conflict resolution and the term ‘human rights’ finds no place in its lengthy 
provisions.12 It says that fact-finding under the auspices of the United Na-
tions is “any activity designed to obtain detailed knowledge of the relevant 
facts of any dispute or situation which the competent United Nations organs 
need in order to exercise effectively their functions in relation to the main-
tenance of international peace and security”.13 The 1991 Declaration estab-
lishes basic principles for UN fact-finding missions, including a commit-
ment to “comprehensive, objective, impartial and timely” fact-finding, but 
without explicit and specific requirements for this. As a result, fact-finding 
bodies are differently composed with considerable variance in quality. 
Thus, the UN needs to standardise and improve in order for the fact-finding 
reports to form a verifiable source for the decision makers. 

Additionally, the particularities of the UN system and some other 
elements make the quality control of fact-finders more important. Firstly, 
the UN was established as a political organisation and, as such, it is largely 
governed by political considerations. With respect to justice-related fact-
finding missions, the contrast, and at times the conflict, between realpolitik 
and the values of justice is frequently an issue.14 Secondly, in general, the 
purposes or tasks of UN fact-finding appear to be broader than the inquiry 
arrangements of the regional governmental organisations, treaty-based ar-
rangements or NGOs. The UN fact-finding missions may be extended to 
the determination of legal questions, liability and even remedies, and thus 

                                                   
11  UN General Assembly Resolution, A/RES/46/59 (1991), 9 December 1991.  
12  Philip Alston, “The Darfur Commission as a Model for Future Responses to Crisis Situa-

tions”, in Journal of International Criminal Justice, 2005, vol. 3, no. 3, p. 601. 
13  UN General Assembly Resolution, A/RES/46/59 (1991), 9 December 1991.  
14  M. Cherif Bassiouni, “Appraising UN Justice-Related Fact-Finding Missions”, in Journal of 

Law and Policy, 2001, vol. 5, p. 37.  
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go beyond fact elucidation.15 Thirdly, within the United Nations, there is no 
adjudicative human rights system such as in the Council of Europe, like a 
UN Court of Human Rights or a World Court of Human Rights,16 to review 
the reliability and accuracy of the fact-finding reports as a filtering mecha-
nism. On the contrary, the decisions on referral to the International Crimi-
nal Court or establishment of ad hoc international criminal jurisdictions 
rely on the outcome of the fact-finding missions.  

8.3. Concerns about the Partiality, Unfairness and Inappropriateness 
of Fact-finders  

There is no unified standard for how to select the members of UN man-
dated fact-finding missions and a high degree of opaqueness seems to be 
the rule on how and why they are designated. They are normally nominated 
by the UN organs establishing the related missions, sometimes based on a 
list. There is no further information in the related UN documents besides 
the number of members, their names, nationalities and, occasionally, occu-
pations. One example is the 2012 Mission on Occupied Palestine. The 
available information about the selection and the members themselves is 
limited to the following: three members would be appointed by the Presi-
dent of the Human Rights Council;17 the President launched a process to 
appoint “distinguished individuals who have expertise in relevant subject 
areas, in particular international human rights law”;18 on 6 July 2012, the 
President appointed ‘high-level experts’ and only made their names pub-
lic.19  

                                                   
15  Zeray Yihdego, “The Gaza Mission: Implications for International Humanitarian Law and 

UN Fact-Finding”, in Melbourne Journal of International Law, 2012, vol. 13, no. 1, p. 163. 
16  For more information, see Thomas Buergenthal, “A Court and Two Consolidated Treaty 

Bodies”, in Anne Frans Bayefsky (ed.), The UN Human Rights Treaty System in the 21st 
Century, Kluwer, 2000, p. 301; F. Viljoen, “Fact-Finding UN Human Rights Complaints 
Body – Analysis and Suggested Reform”, in Max Planck Yearbook of United Nations Law, 
2004, vol. 8, pp. 9697; Martin Scheinin, “Towards a World Court of Human Rights”, Re-
search report within the framework of the Swiss Initiative to commemorate the 60th anniver-
sary of the Universal Declaration of Human Rights, 22 June 2009, available at 
http://www.udhr60.ch/report/hrCourt_scheinin0609.pdf, last accessed on 25 July 2013.  

17  UN Human Rights Council Resolution, A/HRC/RES/19/17, 10 April 2012, para. 9. 
18  Report of the Secretary-General on the Implementation of Human Rights Council Resolution 

19/17, A/HRC/20/13, 3 August 2012, para. 9.  
19  Report of the Independent International Fact-Finding Mission to Investigate the Implications 

of the Israel Settlement on the Civil, Political, Economic, Social and Cultural Rights of the 
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Generally, the members of fact-finding mandates are individuals of 
high moral standard and proven experience in the relevant field, most often 
professors of international law, former judges or prosecutors of interna-
tional tribunals or UN legal officers and experts. However, the recent pro-
liferation of fact-finding commissions into alleged human rights and hu-
manitarian law violations during the last two decades, especially in some 
controversial situations, and the more active roles they are playing have 
triggered a severe debate about the independent, impartial and fair nature of 
these fact-finders. 

8.3.1. The Commission of Experts for the Former Yugoslavia  

The Commission of Experts for the Former Yugoslavia was initially com-
posed of five highly recognised experts who were well-qualified in relevant 
fields of international law and from various parts of the globe: Professor 
Frits Kalshoven of the Netherlands as Chairman; Professor M. Cherif Bas-
siouni of Egypt; Mr. William H. Fenrick of Canada; Judge Keba M’baye of 
Senegal; and Professor Torkel Opsahl of Norway (on whose name the pub-
lisher of this volume is based).20 However, the composition of the Commis-
sion quickly brought it under fire. There were questions about the qualifica-
tions of the Chairman and why the commissioners had been chosen from a 
short list of between 10 and 15 names compiled by the UN Office of Legal 
Affairs.21 Almost a year later, the resignation of the Chairman, Frits Kal-
shoven, as a protest because the Commission did not have the full political 
support of major governments, such as the United Kingdom and France, 
was interpreted as confirmation that the Commission would amount to 
nothing more than a ‘toothless study’.22 The death of Professor Torkel Op-

                                                                                                                           
Palestinian People through Occupied Palestinian Territory, Including East Jerusalem, UN 
Human Rights Council Resolution, A/HRC/22/63, 7 February 2013, para. 2.  

20  The Commission was established to examine and analyse information gathered with a view 
to providing its conclusions on the evidence of grave breaches of the Geneva Conventions 
and other violations of international humanitarian law committed in the territory of the for-
mer Yugoslavia. See Security Council Resolution 780 (1992), 6 October 1992. About the 
composition of the Commission, see S/24657, 14 October 1992 and para. 6 of the final re-
port, S/1994/674, 27 May 1994.  

21  Michael P. Scharf, “The Gateway to the Era of Accountability”, in Cherif Bassiouni and the 
780 Commission, An Occasional Paper of the Frederick K. Cox International Law Center, 
October 2006, available at http://law.case.edu/curriculum/news/pdfs/Occasional_Paper_Of_ 
The_Cox_Center.pdf, last accessed on 25 July 2013, p. 9.  

22  Halfway Response to All-Out War, New York Times Editorial, 9 October 1992.  
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sahl in mid-September 1993 rendered the future of the Commission even 
bleaker. The commission was re-organised: Professor Bassiouni was ap-
pointed as Chairman, and Professor Christine Cleiren of the Netherlands 
and Judge Hanne Sophie Greve of Norway were appointed as new mem-
bers.23 Professor Bassiouni tried to energise the Commission.24 The Com-
mission managed to undertake some important studies and built up a sys-
tematic archive at its headquarters in Geneva. Professor Bassiouni also 
sought to create a documentation database at his DePaul University’s Inter-
national Human Rights Law Institute with grants from civil society funds.25 
A trust fund was set up to undertake field investigations with contributions 
by 13 governments.26  

8.3.2. The International Commission of Inquiry Concerning Rwanda 

At the request of the UN Security Council, the International Commission of 
Inquiry concerning Rwanda was established by the Secretary-General to 
investigate grave reported violations of international humanitarian law 
committed in the territory of Rwanda, including the evidence of possible 
acts of genocide.27 It consisted of three experts,28 who claimed no special 
expertise in international criminal law, international humanitarian or human 
rights law. Moreover, all of them were from West African countries – 
Togo, Mali and Guinea – rather than from a variety of regions in Africa or 
the world. They were less well known than the members of the Commis-
sion of Experts for the Former Yugoslavia. It is argued that a more interna-
tional spectrum of experience and expertise could have lent greater credibil-
ity to this important fact-finding effort.29  

                                                   
23  See Final Report of the Commission of Experts Established pursuant to Security Council 

Resolution 780 (1992), UN. Doc. S/1994/674, 27 May 1994, para. 7.  
24  Michael P. Scharf, 2006, p. 9, see supra note 21. 
25  M. Cherif Bassiouni, “The Commission of Experts Established Pursuant to Security Council 

Resolution 780: Investigating Violations of International Humanitarian Law in the Former 
Yugoslavia”, in Occasional Paper, no. 2, International Human Rights Law Institute, DePaul 
University College of Law, 1996, pp. 1014.  

26  Michael P. Scharf, 2006, p. 9, see supra note 21.  
27  UN Security Council Resolution 935 (1994), 1 July 1994.  
28  UN Doc. S/1994/906, 29 July 1994.  
29  Lyal S. Sunga, “How Can UN Human Rights Special Procedure Sharpen ICC Fact-

Finding?”, in International Journal of Human Rights, 2011, vol. 15, no. 2, p. 195.  
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8.3.3. The Fact-Finding Mission on the Gaza Conflict 

The Fact-Finding Mission on the Gaza Conflict established by the President 
of the Human Rights Council had been embroiled in controversy ever since 
its creation; and its report, known as the Goldstone Report, has aroused 
much political, diplomatic and legal controversy.30 The Gaza Conflict Mis-
sion raised criticisms about bias and prejudice from its mandate and com-
position, its method of conducting investigation, and about the style, pres-
entation, legal interpretation, content and conclusions of the Goldstone Re-
port. 31  Chapter 2 discusses this fact-finding process. Exceptionally, the 
Human Rights Council web site provides biographical information of the 
mission members.32 It was led by Richard J. Goldstone, former member of 
the South African Constitutional Court and former Chief Prosecutor of the 
International Criminal Tribunals for the former Yugoslavia and Rwanda. 
The three other members were Professor Christine Chinkin, professor of 
international law at the London School of Economics and Political Science 
and a member of the High Level Fact-Finding Mission to Beit Hanoun 
(2008); Ms. Hina Jilani, advocate of the Supreme Court of Pakistan and a 
member of the International Commission of Inquiry on Darfur; and Colonel 
Desmond Travers, a former officer in the Irish Armed Forces and member 
of the Board of Directors of the Institute for International Criminal Investi-
gations. Evidently, they had the required expertise and experience in inter-
national humanitarian, human rights, and criminal law.  

However, Professor Christine Chinkin was requested by UN Watch 
to recuse herself from the Gaza Conflict Mission on the grounds that she 
had already pronounced her opinion on the merits of the particular question 

                                                   
30  The Mission was established on 3 April 2009 with the mandate “to investigate all violations 

of international human rights law and international humanitarian law that might have been 
committed at any time in the context of the military operations that were conducted in Gaza 
during the period from 27 December 2008 and 18 January 2009, whether before, during or 
after”. See press release of 3 April 2009, available at http://www.ohchr.org/EN/News 
Events/Pages/DisplayNews.aspx?NewsID=8469&LangID=E, last accessed on 25 July 2013.  

31  Chatham House, Report of An Expert Meeting Which Assessed Procedural Criticisms Made 
of the UN Fact-Finding Mission on the Gaza Conflict (‘The Goldstone Report’), 27 Novem-
ber 2009, available at http://www.chathamhouse.org/publications/papers/ view/109211, last 
accessed on 24 September 2013; A. Bell, “A Critique of the Goldstone Report and Its 
Treatment of International Humanitarian Law”, in American Society of International Law 
Proceedings, 2010, vol. 104, no. 1, pp. 79–86.  

32 For further information, see http://www.unhchr.ch/huricane/huricane.nsf/view01/2796E2 
CA43CA4D94C125758D002F8D25?opendocument, last accessed on 5 October 2013. 
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to be decided by the Mission, thereby giving rise to actual bias or the ap-
pearance thereof.33 There was no doubt about the personal integrity of Pro-
fessor Chinkin, and there is no evidence demonstrating that her public 
comments regarding the conflict had affected her performance or that her 
participation had detrimental impact on the impartiality of the Mission’s 
conclusions. Nonetheless, her participation created a ‘perception of bias’, 
which should be avoided by every fact-finding body.34 

The subsequent doubt and hesitation of Judge Goldstone about the al-
legations against Israel concerning its alleged policy of deliberate and in-
discriminate attacks against Palestinian civilians spurred further debates. 
Judge Goldstone’s insistence on the truth and courage to admit the imper-
fection of the original work is admirable.35 Nonetheless, the other three 
members stood firm on their findings and conclusions in the Goldstone Re-
port and rejected the call for reconsideration because there was no UN pro-
cedure or precedent to that effect and the Goldstone Report had become an 
official UN document. This divergence in perspectives of the members was 
unprecedented and gave rise to substantive and procedural implications 
within the UN fact-finding regimes.36 It raised questions on the credibility 
and impartiality of the Goldstone Report and, more generally, on how to 
ensure the objectivity of a fact-finding mission, the need for a clear proce-
dure to select members, and how to balance the authority of the UN, the 
integrity of the report, and the freedom of mission members when there are 
revelations of new evidence at a later stage.37 

                                                   
33  A statement signed by Professor Christine Chinkin in The Sunday Times of 11 January 2009 

declared Israel to be the aggressor and a perpetrator of war crimes. For more information, 
see UN Watch Request to Disqualify Christine Chinkin from UN Goldstone Mission on 
Gaza, 20 August 2009.  

34  Chatham House, 2009, p. 7, see supra note 31.  
35  In response to the follow-up reports to monitor the independence, effectiveness and genuine-

ness of the investigations undertaken by both the Government of Israel and the Palestinian 
side, Judge Goldstone wrote: “If I had known what I know now, the Goldstone Report would 
have been a different document”, Richard Goldstone, “Reconsidering the Goldstone Report 
on Israel and War Crimes”, The Washington Post, 2 April 2011, p. 21. 

36  Zeray Yihdego, 2012, p. 178, see supra note 15.  
37  Zeray Yihdego, 2012, p. 205 and p. 216, see supra note 15. 
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8.3.4. The Fact-Finding Mission on Israeli Settlements in the Occu-
pied Palestinian Territory 

The Human Rights Council decided to set up an independent international 
fact-finding mission to investigate the implications of the Israeli settlements 
on the civil, political, economic, social and cultural rights of the Palestinian 
people throughout the Occupied Palestinian Territory.38 Three experts were 
appointed as members of this mission: Christine Chanet (Chairperson), 
Judge of the Court of Cassation of France and member of the UN Human 
Rights Committee; Asma Jahangir, a Pakistani human rights lawyer and the 
Trustee of the Board of the UN Voluntary Fund on Contemporary Forms of 
Slavery; and Unity Dow, Commissioner of the International Commission of 
Jurists and practicing lawyer in Botswana.39 They are all female experts in 
international human rights law. Two of them are specialists in women’s 
rights and they have no expertise in international humanitarian law or ex-
perience in armed conflicts, which naturally raised doubt about their ability 
to fulfil the mandate of the mission.  

8.4. The Proposed Standards and Procedures for Member Selection  
of Fact-Finding Missions 

There are three sets of documents concerning the selection of fact-finders: 
the Minimal Rules of Procedure for International Human Rights Fact-
Finding Missions approved by the 59th Conference of the International Law 
Association in August 1980 in Belgrade (‘Belgrade Minimal Rules’) ;40 the 
Protocol I of 1949 Geneva Conventions and the Rules of the International 
Humanitarian Fact-Finding Commission (‘IHFFC’);41 and the Guidelines 
                                                   
38  Human Rights Council Resolution, A/HRC/RES/19/17, 10 April 2012.  
39  Report of the Independent International Fact-Finding Mission to Investigate the Implications 

of the Israeli Settlement on the Civil, Political, Economic, Social and Cultural Rights of the 
Palestinian People through Occupied Palestinian Territory, Including East Jerusalem, Human 
Rights Council Resolution, A/HRC/22/63, 7 February 2013, para. 2.  

40  Thomas M. Franck, “Current Development: The Belgrade Minimal Rules of Procedure for 
International Human Rights Fact-Finding Missions”, in American Journal of International 
Law, 1981, vol. 75, no. 1, pp. 163165. 

41  See Article 90 of Protocol I Additional to the Geneva Conventions of 12 August 1949 and 
relating to the Protection of Victims of International Armed Conflicts, adopted on 8 June 
1977, entered into force on 7 December 1978, UN Doc. A/32/144, Annex I; Rule of the In-
ternational Humanitarian Fact-Finding Commission, as adopted by the Commission on 8 
July 1992 in Berne and amended on 11 March 2003, 13 February 2009 and 11 February 
2011 in Geneva.  
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on International Human Rights Fact-Finding Visits and Reports proposed 
by the International Bar Association’s Human Rights Institute in conjunc-
tion with the Raoul Wallenberg Institute (‘the Lund-London Guidelines’) in 
September 2009.42  

These rules and guidelines contain some principles and rules that can 
be included in future UN norms for fact-finder nomination, while bearing in 
mind that they were created for the fact-finding mandates of civil society or 
treaty-based organisations and there thus exist some delicate differences in 
their objectives. The Belgrade Minimal Rules were intended to curb serious 
abuses and departures from the fundamental norms of due process, encour-
age states to co-operate with fact-finding missions by non-governmental 
organisations, and contribute to the credibility of the facts found.43 The 
Lund-London Guidelines aim at setting an agreed international standard of 
good practice in the conduct of fact-finding visits and in the compilation of 
reports.44 The preamble clearly declared that, although primarily intended 
for the use of NGOs, the guidelines can provide direction to all those en-
gaged in human rights fact-finding with a view to improving accuracy, ob-
jectivity, transparency and credibility in human rights fact-finding.45 The 
purpose is improving quality and effectiveness of fact-finding activities by 
putting a clear emphasis on the impartiality, expertise, and working skills of 
its members. In accordance with Article 90 of the Protocol I of 1949 Ge-
neva Conventions, the IHFFC, a permanent enquiry Commission, com-
posed of 15 individuals elected by the States that have recognised its 
obligatory competence, was constituted in 1991, primarily aiming at inves-
tigating allegations of grave violations of international humanitarian law.  

The nature and tasks of fact-finding missions, the above-mentioned 
concerns, the three sets of documents, and the practice of regional govern-
mental organisations all highlight the following standards for member se-
lection: impartiality, legal expertise, management skills, and other consid-
erations such as geographic and gender balance.  

                                                   
42  The Guidelines on International Human Rights Fact-Finding Visits and Reports, available at 

http://www.factfindingguidelines.org/about.html, last accessed on 25 July 2013.  
43  Thomas M. Franck, 1981, p. 163, see supra note 40.  
44  The Guidelines on International Human Rights Fact-Finding Visits and Reports, see supra 

note 42, Preamble, para. 2 
45  Ibid., para. 3.  
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8.4.1. Impartiality 

Three fundamental principles that should guide fact-finding activities are 
neutrality, impartiality and independence.46 The credibility and impact of 
fact-finding mandates and their reports depend upon the extent to which 
they are perceived to have been objective, fair and impartial. Fact-finding 
must be “as impartial and as fair to the parties as procedural and evidentiary 
rules can render it without making the inquiry’s task impossible, not merely 
for ethical reasons but in order to maximize the credibility and impact of 
the facts found”.47 A requirement of the procedural law applicable to inter-
national fact-finding in the field of human rights “is to ensure the impartial-
ity and objectivity of the fact-finders”.48 In the 1991 UN Declaration, im-
partiality is twice listed as a requirement for the missions.49  

All three sets of documents emphasise that impartiality of the mem-
bers is essential. According to the Belgrade Minimal Rules, the fact-finding 
mission should be composed of persons who are respected for their integ-
rity, impartiality, and objectivity and who are serving in their personal ca-
pacities. In accordance with Article 90(1) of Additional Protocol I, each 
member of the IHFFC must be of “high moral standing” and “acknowl-
edged impartiality”. Rule 1 of the IHFFC Rules of the Procedure provides 
that members shall accept no instructions from any authority or person 
whatsoever and serve in their personal capacity instead of representing the 
States of which they are nationals in the performance of their functions. In 
other words, they are not acting as representatives of any governments or 
international organisations, but as individuals accountable for themselves. 
The requirements are regarded as indispensable to the credibility and effec-
tiveness of the Commission.50 The Lund-London Guidelines require that 
                                                   
46  Rob Grace, Claude Bruderlein, “Building Effective Monitoring, Reporting, and Fact-Finding 

Mechanisms”, Working Paper of the Program on Humanitarian Policy and Conflict Re-
search, Harvard University, April 2012, available at http://papers.ssrn.com/sol3/papers. 
cfm?abstract_id=2038854, last accessed on 25 July 2013, pp. 1720.  

47  Thomas M. Franks and H. S. Fairley, 1980, p. 310, see supra note 5. 
48  Klaus Samson, “Procedural Law”, in Bertrand G. Ramcharan (ed.), International Law and 

Fact-finding in the Field of Human Rights, Boston, 1982, pp. 4142.  
49  Article 3 provides that fact-finding should be comprehensive, objective, impartial and  

timely. Article 25 further requires that fact-finding missions have an obligation to perform 
their task in an impartial way, see supra note 11.  

50  Aly Mokhtar, “Will This Mummification Saga Come to an End? The International Humani-
tarian Fact-Finding Commission: Article 90 of Protocol 1”, in Penn State International Law 
Review, 2003, vol. 22, no. 2, p. 252.  
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the NGO should ensure that all members of the delegation must, at all 
times, act in an independent, unbiased, objective, lawful and ethical man-
ner.51 

One result of impartiality is that the fact-finders must be independent 
from suspected perpetrators and from institutions with an interest in the 
outcome of the inquiry. Over the armed conflict between Georgia and Rus-
sia, the Russians themselves have conducted their own fact-finding com-
mission of inquiry, the findings of which were not accepted by the Euro-
pean Court of Human Rights (‘ECtHR’). The ECtHR has established that 
those responsible for or carrying out an investigation into unlawful killing 
by state agents must be independent from those implicated in the events – 
meaning “not only a lack of hierarchical or institutional connection, but 
also a practical independence”.52 This is an interesting pronouncement in 
light of the ICC’s complementarity principle that urges national investiga-
tions and prosecutions.  

There are no rules providing that a fact-finder whose impartiality is 
affected must recuse him- or herself, or be disqualified. UN Watch advo-
cates that the rules and precedents of international criminal tribunals, such 
as the Special Court for Sierra Leone and the International Criminal Tribu-
nal for Rwanda, are analogous and pertinent.53 Future UN rules could use 
the IHFFC Rules and the Belgrade Rules of Procedures for reference. The 
former provides that the members shall not engage in any occupation or 
make any public statement on current armed conflict that may shed a le-
gitimate doubt on their morality and impartiality and, in case of doubt, the 
Commission shall decide on the proper measures to take.54 In other words, 
the members are forbidden to act in a way that would damage their imparti-
ality; otherwise, they would possibly be disqualified. They should be cau-
tious when writing or speaking on international conflicts or systematic hu-
man rights violations that could potentially be subject to an investigation by 
the Commission.55 The latter explicitly provides that in order to facilitate 

                                                   
51  The Guidelines on International Human Rights Fact-Finding Visits and Reports, see supra 

note 42 para. 10.  
52  European Court of Human Rights, Hugh Jordan v. the United Kingdom, Application  

No. 2474/94, Judgement, 4 May 2001, para. 107.  
53  UN Watch Request to Disqualify Christine Chinkin from UN Goldstone Mission on Gaza, 

20 August 2009, p. 25.  
54  Rule of the International Humanitarian Fact-Finding Commission, Rule 3, see supra note 41. 
55  Chatham House, 2009, p. 7, see supra note 31. 
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the task of the mission, the government(s) concerned should be consulted in 
regard to the composition of the mission whenever possible.56 Clearly, the 
rules were intended to gain co-operation and official support from govern-
ments, which is essential for the missions to work with full authority and 
gain access to certain documents. This is inspiring for future UN rules 
when the mandate involves sensitive situations.  

8.4.2. Legal Expertise  

Are fact-finders necessarily lawyers? What specialised knowledge is re-
quired for the effective gathering and analysis of information? In other 
words, does a mission have to be composed of experts in international hu-
man rights law, humanitarian law or criminal law?  

The nature of fact-finding mechanisms makes finding the right peo-
ple who have the requisite expertise, experience and competence necessary 
to interpret the mandate, investigate the matter effectively, and make sound 
decisions, critical. A fact-finder’s lack of relevant expertise and experience 
could reduce the precision and weight of the legal analysis. It is even re-
garded as virtually impossible to conduct fact-finding without knowledge 
of the law because it is only through legal expertise that one can select the 
relevant facts from the huge quantity of information around a given inci-
dent.57 Moreover, the academic credentials of the legal experts could lend 
legitimacy to the missions.58 Therefore, fact-finders are supposed to be ac-
quainted with various aspects of international human rights law, criminal 
law, humanitarian law, military law in case of armed conflict, and investi-
gation. They should be vigilant of human rights violations and the compe-
tent authorities of the UN human rights protection mechanisms. In addition, 
to account for the dangers of an international military conflict, fact-finding 
personnel should have experience with armed conflict and fact-gathering 
techniques.59  

                                                   
56  Thomas M. Franck, 1981, Article 5, p. 163, see supra note 40. 
57  Théo Boutruche, “Credible Fact – Finding and Allegations of International Humanitarian 

Law Violations: Challenges in Theory and Practice”, in Journal of Conflict and Security 
Law, 2011, vol. 16, no. 1, p. 7.  

58  Rob Grace, Claude Bruderlein, 2012, p. 38, see supra note 46.  
59  Tyler. B. Musselman, “Skirmishing for Information: The Flaws of the International Legal 

System as Evidence by the Russian-Georgian Conflict of 2008”, in Transnational Law and 
Contemporary Problems, 2010, vol. 19, no. 1, p. 348.  
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The fate and eventual function of every fact-finding report vary, de-
pending to a certain extent on the political dynamics in the UN. Sometimes, 
the fact-finding missions need to be composed of politicians so as to devise 
the missions to pursue the values of truth and justice without generating 
politically unwanted results. Yet these politicians could possibly lack ex-
pertise and experience in related international law, mechanisms and proce-
dures. Is there a way to successfully combine legal expertise and political 
sense? The selection of members of the EU Inquiry Mission into the war 
over South Ossetia in 2008 is enlightening in this regard.60 The team con-
sisted of three persons led by a Swiss diplomat, Ambassador Heidi 
Tagliavini.61 However, the mission contracted some 20 experts for specific 
written contributions on military, legal, humanitarian and historical issues 
to be considered under the mandate. 62  Additionally, a Senior Advisory 
Board was set up to review the Mission’s work and provide it with counsel 
and guidance. This was composed of widely respected politicians and sen-
ior civil servants with special expertise in the field of international rela-
tions, conflict management and humanitarian as well as human rights is-
sues.63 Therefore, gaining external professional assistance is a clever ar-
rangement when the missions are led by politicians. In this case, proper 
training is necessary to make sure that team leaders or members have basic 
knowledge in international humanitarian law, criminal law and human 
rights law. 

The requirements for the competence of members in the Lund-
London Guidelines are the highest and most specific. The Geneva Protocol 
provides that “the contracting parties shall ensure that the persons to be 
elected to the Commission individually possess the qualifications required”, 
without further specification.64  Given the nature and competence of the 

                                                   
60  The Council of the European Union decision concerning an independent international fact-

finding mission on the conflict in Georgia, 2008/901/CFSP, 2 December 2008.  
61  The Council of the European Union decision concerning an independent international fact-

finding mission on the conflict in Georgia, 2008/901/CFSP, 2 December 2008,  
Article 1 and 3, see supra note 60.  

62  Report of the Independent International Fact-Finding Mission on the Conflict 
in Georgia, Report, vol. I, p. 6, available at http://www.ceiig.ch/pdf/IIFFMCG_Volume_I. 
pdf, last accessed on 25 July 2013.  

63  Report of the Independent International Fact-Finding Mission on the Conflict  
in Georgia, Report, Volume I, p. 40, see supra note 62.  

64  Protocol Additional to the Geneva Conventions of 12 August 1949, Article 90(1)(d), see 
supra note 41. 
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Commission to enquire into any facts alleged to be a grave breach or other 
serious violation, it is axiomatic that some qualifications, such as being ex-
perts in humanitarian law or experienced in investigation, ought to be con-
sidered in the nomination and election of members so as to enable the 
Commission to function appropriately and effectively.65 In accordance with 
the Lund-London Guidelines, the NGO should be confident that the mem-
bers have the relevant competence, experience and expertise relevant to the 
matters pertaining to the terms of reference.66 They should also have suffi-
cient time for pre-mission briefings and/or training for the implementation 
of the mission and any proposed follow-up work, including contributing to 
the report.67  

8.4.3. Management Skills 

Investigating teams consisting of persons from different legal systems re-
quire ‘team building’ and a great deal of guidance and assistance. This also 
raises many questions of how to do things in truly international endeavours. 
Poor leadership skills or a lack of managerial experience could offset the 
benefits of the legitimacy given by academic credentials.68 The US State 
Department explicitly criticised the composition of the Commission of Ex-
perts for the Former Yugoslavia that there was too much emphasis on aca-
demic qualifications and too little on investigative or managerial skills.69 
Up until now, there has been no systematic design and no sign of taking 
management skills into consideration in member selection. 

Without proper staff support, fact-finding missions would lose much 
time in administrative and logistical preparations and cut significantly into 
the limited period of time that they are given to undertake and complete 
their work. Usually, the office of the Secretary-General is responsible for 
providing support to the fact-finding missions, but without a specific man-
date and specific persons in charge. For example, for the Gaza Mission it 
was only vaguely mentioned that a secretariat was established by the Office 
of the United Nations High Commissioner for Human Rights to provide 

                                                   
65  Aly Mokhtar, 2003, p. 253, see supra note 50.  
66  The Guidelines on International Human Rights Fact-Finding Visits and Reports, see supra 

note 42, para. 8.  
67  Ibid., para. 9.  
68  Rob Grace, Claude Bruderlein, 2012, p. 39, see supra note 46. 
69  Michael P. Scharf, 2006, p. 7, see supra note 21. 
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support.70 It is hard to tell what its specific responsibility was and whether 
the staff could spare sufficient time to make substantial contributions. 

8.4.4. Geographic and Gender Considerations   

The geographic representation of the mission is based on political balance 
and the understanding of cultural differences. The diversity of civilisations 
and legal systems could serve the purpose of collecting and analysing in-
formation, facilitating the fact-finding task and augmenting the effective-
ness and credibility of the missions. Article 90(1)(d) of Geneva Protocol I 
provides that the Commission as a whole requires equitable geographical 
representation, but it is not clear how to achieve this. According to the 
Lund-London Guidelines, a variety of elements should be considered in the 
composition, such as gender, geographic, racial, ethnic and other types of 
balance and diversity, linguistic expertise and in-country knowledge. 71 
Where appropriate, the members should have the relevant expertise and 
skills in interviewing children, women, victims of torture or other vulner-
able groups, and internally-displaced persons.72  

Inadequate gender balance among staff could affect a mission’s 
work, for example, when interviewing female witnesses or victims. Most of 
the missions are composed completely of males. But as mentioned earlier, a 
mission composed of only females is not appropriate either. According to 
the Lund-London Guidelines, the delegation members should be especially 
aware of the vulnerabilities of particular categories of potential interview-
ees who need to be approached with the utmost care; and only those with 
the relevant expertise and skill should undertake this kind of interview.73 
Particular methodological techniques should be considered in certain cases. 
For example, female victims of sexual abuse should be offered the choice 
of being interviewed by a female member of delegation.74 

Because of the political nature of the UN, the equitable geographic 
and political representation of members can sometimes seem more impor-

                                                   
70  Report of the United Nations Fact-Finding Mission on the Gaza Conflict, Human Rights 

Council Resolution, A/HRC/12/48, 29 September 2009, para. 3.  
71  The Guidelines on International Human Rights Fact-Finding Visits and Reports, see supra 

note 42, para. 11.  
72  Ibid., para. 13.  
73  Ibid., para. 45.  
74  Ibid., para. 45.  
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tant than competence, specific expertise and general appropriateness. An-
other problem is that not all UN Member States have the capability of con-
tributing personnel with the expertise required for these missions.  

8.5. Concluding Remarks 

The UN fact-finding missions are facing a number of challenges in particu-
lar, regarding the quality control of their work. Among others, an important 
factor is the selection of its members. The extent to which the selection of 
fact-finders is in conformity with procedural fairness influences the out-
come of the related missions. With the increasing need for consistent and 
systematic collection and analysis of information, the UN should standard-
ise, improve and develop a uniform set of rules, including the standards and 
procedures for the selection of fact-finders to make the process transparent, 
consistent and predictable, and to ensure the credibility and effectiveness of 
the mission and its work. Increased transparency about the human resources 
involved would also reinforce a sense of accountability and quality in the 
work process.  

Professor Bassiouni argued for the selection of recurring appointees 
because it can provide for more experience and expertise, thereby contrib-
uting to the success of the mission.75 However, with the proliferation of 
fact-finding mandates across a wide range of countries and situations, re-
curring appointees could be inadequate and might not be able to understand 
the particularity of every situation. There might be no necessity or feasibil-
ity to establish a permanent fact-finding body in the UN, but an expert list 
nominated by member states, as practised in the WTO Dispute Settlement 
Mechanism would be appropriate. 

                                                   
75  M. Cherif Bassiouni, 2001, p. 39, see supra note 14.  
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9 
______ 

Purpose and Legitimacy  
in International Fact-Finding Bodies 

Dan Saxon* 

It is a terrible mass of evidence; but I feel that it ought to be 
published and widely studied by all who have the better in-
terests of humanity at heart.1 

Not long ago, the authors of a report by the International Law Commis-
sion observed that “normative conflict is endemic to international law”.2 
This chapter addresses the normative conflicts inherent in the purposes of 
international fact-finding missions (‘FFMs’) and how these conflicts im-
pact the quality of the work and the legitimacy of FFMs. I argue that the 
most effective means of ensuring the quality, credibility and legitimacy of 
FFMs entails clarification of the purposes of FFMs and reform of their 
procedures. 

9.1. The Purpose(s) and Mandates of FFMs: Legal or Political? 

The mandates of international FFMs established during recent years (and 
section 1.6. contains a detailed overview) commonly include instructions 
to investigate and report on serious violations of international law, in par-
ticular, breaches of international human rights law.3 Put very simply, fact-

                                                   
*  Dan Saxon, Assistant Professor of Global Justice and International Human Rights, Leiden 

University College. During 2011 and 2012 the author was the Legal Adviser to the United 
Nations Independent International Commission of Inquiry for Syria. The views expressed 
in this chapter are the author’s personal views, and do not necessarily reflect the views of 
the United Nations or the Commission of Inquiry for Syria. 

1  Letter from Viscount Grey of Fallodon, Secretary of State for Foreign Affairs (UK), to 
Viscount Bryce, 23 August 1916, in The Treatment of Armenians in the Ottoman Empire, 
1915–16: Documents Presented to Viscount Grey of Fallodon by Viscount Bryce, London, 
His Majesty’s Stationery Office, 1916, xviii. 

2  Fragmentation of International Law: Difficulties Arising from the Diversification and 
Expansion of International Law, International Law Commission, 2006, para. 486. 

3  A/HRC/RES/22/13, Situation of Human Rights in the Democratic People’s Republic of 
Korea, 9 April 2013, para. 5; A/HRC/S-17/1, Situation of Human Rights in the Syrian 
Arab Republic, Resolution adopted by the Human Rights Council at its 17th special ses-
sion, 22 August 2011, paras. 12 and 13; A/HRC/16/L.33, Situation of Human Rights in 
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finding can be generally defined as “a method of ascertaining facts”4 or a 
“systematic collection of facts”5 about the circumstances, causes, conse-
quences and aftermath of an event or events. Thus, on their face, FFMs 
are simply neutral investigative bodies intended to record and report seri-
ous contraventions of international law.  

This legal perspective, however, ignores the political context in 
which FFMs are established and operate. Their fact-finding purpose may 
be subservient to political and diplomatic objectives. These may include 
attempts to create a ‘safety-valve’ through which the international com-
munity may criticise a particular regime; to facilitate the resolution of a 
conflict or temper its severity;6 or, more cynically, to act as a ‘place-
holder’ for an international community that cannot achieve consensus on 
a strategy for addressing a crisis.7  

Moreover, different purposes may blend and change over time as 
conditions improve or worsen during fluid situations of armed conflict, 
civil unrest or other forms of security crises. For example, in August 2011 
when the United Nations Human Rights Council voted (33 countries in 
favour; four against and nine abstentions) to approve the resolution that 
established the Independent International Commission of Inquiry for 
Syria (‘Syria COI’), Thailand’s Representative explained that Thailand 
supported the resolution “because of the situation on the ground and the 
need to turn back the tide of violence in Syria. [And] out of respect for the 
people of Syria and to send a firm message to the Government of Syria”.8 

                                                                                                                         
Côte d’Ivoire, 18 March 2011, para. 10; A/HRC/RES/S-15/1, Situation of Human Rights 
in the Libyan Arab Jamahiriya, 25 February 2011, para. 11. 

4  Théo Boutruche, “Credible Fact-Finding and Allegations of International Humanitarian 
Law Violations: Challenges in Theory and Practice”, in Journal of Conflict and Security 
Law, 2011, vol. 16, p. 108, citing Karl Joseph Partsch, “Fact-Finding and Inquiry”, in Ru-
dolf Bernhardt (ed.), Encyclopedia of Public International Law, North-Holland, Amster-
dam, 1992, p. 343. 

5  Ibid. 
6  Statement by Navi Pillay, High Commissioner for Human Rights to the Human Rights 

Council, 19th special session on “The Deteriorating Human Rights Situation in the Syrian 
Arab Republic and the Killings in El-Houleh”, Geneva, 1 June 2012. 

7  I am grateful to Catherine Harwood for suggesting the metaphor of a ‘place-holder’ to 
describe certain FFMs. 

8  Sihasak Phuangketeow, Human Rights Council Decides to Dispatch a Commission of 
Inquiry to Investigate Human Rights Violations in the Syrian Arab Republic, 23 August 
2011, available at http://www.unog.ch/80256EDD006B9C2E/(httpNewsByYear_en)/00F9 
B5E88B4F7C39C12578F5003EAB95?OpenDocument, last accessed on 22 August 2013. 
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Indonesia’s Representative, on the other hand, noted that the Human 
Rights Council’s objectives with respect to Syria were to have “a concrete 
impact on the ground, promote and protect human rights, and not to allow 
further politicization of the issue”.9 ‘Politicization’ can be defined as the 
manipulation of factual information to reflect policy preferences.10 At the 
United Nations, apparently, one state’s political message may be another 
state’s effort to re-focus attention away from politics. 

To be effective, modern FFMs cannot ignore the political contexts 
and complexities of the events or situations under investigation. For ex-
ample, at the close of World War II, Buchenwald was the first major con-
centration camp captured intact by the western allies. Officers from the 
U.S. Army’s Psychological Warfare Division were sent to Buchenwald 
and tasked to prepare a report explaining “how a German concentration 
camp was organized, what role was assigned to it in the Nazi State and 
what happened to those who were sent to the camps by the Gestapo and 
detained there by the SS”.11 The team members soon realised that the 
complex situation within Buchenwald could only be understood with the 
collaboration of members of the myriad political, national, religious and 
social sub-groups that comprised the inmate population: Social Democ-
rats, Communists, Socialists, Germans, Poles, Russians, French, Spanish, 

                                                                                                                         
After the massacre of civilians in the town of El-Houleh in May 2012, the United King-
dom’s Representative to the Human Rights Council argued that the Council “should send a 
clear message to the Assad Government that its barbarity would not go unchallenged”. 
Human Rights Council Requests Commission of Inquiry to Conduct a Special Inquiry in 
the Events in El Houleh, Office of the High Commissioner for Human Rights, 1 June 
2012, available at http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?News 
ID=12215&LangID=E, last accessed on 22 August 2013. 

9  Dian Triansyah, “Human Rights Council Decides to Dispatch a Commission of Inquiry to 
Investigate Human Rights Violations in the Syrian Arab Republic”, 23 August 2011, 
available at http://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=113 
26&LangID=E, last accessed on 22 August 2013. 

10  Joshua R. Rovner, “Intelligence-Policy Relations and the Problem of Politicization”, Ph.D. 
Dissertation, Massachusetts Institute of Technology, 2008, available at http://dspace.mit. 
edu/handle/1721.1/46633, last accessed on 22 August 2013. For example, after World War 
II, in order to appease Stalin’s preferred view of history, the leadership of Poland’s com-
munist government directed that the official estimates of non-Jewish Polish dead and Jew-
ish dead be increased and decreased, respectively, so that the two numbers were equal: 
three million each. Timothy Snyder, Bloodlands: Europe Between Hitler and Stalin, Lon-
don, Vintage, 2011, p. 356. 

11  Eugene Kogon, The Theory and Practice of Hell: The German Concentration Camps and 
the System Behind Them, Farrar, Straus and Co., New York, 1946, p. 8. 
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Jews, Jehovah’s Witnesses, Jewish Political Prisoners, Special Political 
Prisoners, Convicts, Jewish Convicts, ‘Asocial’ Prisoners, Jewish ‘Aso-
cial’ Prisoners, so-called ‘Labor Disciplinary Prisoners’ (or ‘Loafers’), 
Jewish ‘Race Defilers’, Clergymen, Children, Gypsies and Homosexu-
als.12  

More recently, the Chairmen of the Syria COI described the com-
plex religious and political dynamics affecting the Syria conflict: 

There have been strong overtones of sectarianism in many of 
the violations committed. The Syrian conflict is extremely 
complex. It is vital that its sectarian dimension be placed 
within the broader geopolitical context. Indeed, it is politics 
that pushes sectarianism and that now engenders violence of 
a more sectarian nature, and which empowers its perpetra-
tors.13 

Nevertheless, efforts to comprehend and document complex situa-
tions and events are distinct from FFMs that attempt to achieve political 
objectives. The former reflects neutral efforts to perform an objective 
task; the latter weakens the institution of FFMs by colouring their results 
with political influences and goals. 

In addition, the politicisation of FFM mandates promulgated by the 
United Nations Human Rights Council eviscerates the independence of 
fact-finders and creates a structural and ethical contradiction for Commis-
sioners and other leaders of FFMs, who must comply with the “Code of 
Conduct for Special Procedures Mandate-holders of the Human Rights 
Council”: 

Article 3 – General Principles of Conduct 
Mandate-holders are independent United Nations Experts. 
While discharging their mandate, they shall: 
(a) Act in an independent capacity, and exercise their func-

tions in accordance with their mandate, through a pro-
fessional, impartial assessment of facts based on interna-
tionally recognized human rights standards, and free 
from any kind of extraneous influence, incitement, pres-

                                                   
12  Ibid., pp. 8–9, 39–47 and 297. 
13  Address by Paulo Sérgio Pinheiro, Chair of the Independent International Commission of 

Inquiry on the Syrian Arab Republic, to the United Nations General Assembly Plenary 
Session, New York, 29 July 2013, available at http://www.ohchr.org/EN/NewsEvents/ 
Pages/DisplayNews.aspx?NewsID=13596&LangID=E, last accessed on 22 August 2013. 
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sure, threat or interference, either direct or indirect, on 
the part of any party, whether stakeholder or not, for any 
reason whatsoever, the notion of independence being 
linked to the status of mandate-holders, and to their 
freedom to assess the human rights questions that they 
are called upon to examine under their mandate.14 

The Code of Conduct also requires mandate-holders to “[f]ocus ex-
clusively on the implementation of their mandate, constantly keeping in 
mind the fundamental obligations of truthfulness, loyalty and independ-
ence pertaining to their mandate”.15  It prohibits mandate-holders from 
seeking or accepting instructions from governments, individuals, non-
governmental organisations or other groups.16 The creation of FFMs with 
political goals, conversely, makes it impossible for leaders of FFMs to 
maintain their independence. It vitiates the duties of United Nations man-
date-holders to “maintain and reinforce the trust they enjoy of all stake-
holders”17 and to “base their conclusions and recommendations on objec-
tive assessments of human rights situations”.18  

Professor M. Cherif Bassiouni, a veteran of several international 
FFMs, is highly critical of the system that permits FFMs to serve political 
ends: “It’s a quagmire. It’s a failed system by any standard. It’s a seizure 
of the fact-finding process by the political process to develop a political 
outcome”.19 The lack of objectivity driven by political pressures and pur-
poses can cast a long shadow over the legitimacy of the results of any 
fact-finding body. For example, former United Nations Special Rappor-
teur and FFM Commissioner John Dugard explains that the institution of 
fact-finding is severely harmed by the “exceptionalism” accorded to Israel 
by the United States and European Governments.20 The FFMs established 

                                                   
14  Ibid. Art. 3(a) (emphasis added). 
15  Ibid. Art. 3(d). 
16  Ibid. Art. 3(f). Indeed, mandate-holders must “exercise their functions in strict observance 

of their mandate […]”. Ibid, Art. 7. 
17  Ibid. Art. 3(h). 
18  Ibid. Art. 12(a). 
19  M. Cherif Bassiouni, presentation at “From Fact-Finding to Evidence: Harmonizing Mul-

tiple Investigations of International Crimes”, The Hague Institute for Global Justice, 27 
October 2012.  

20  John Dugard, “Experiences and Lessons Learned from Gaza”, in Human Rights Fact-
Finding, Evidence and International Crimes, Grotius Centre for Legal Studies, Summer 
School on Human Rights and Transitional Justice, Leiden University, 10 July 2013. 
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by the Human Rights Council to investigate events in the Middle East are 
compromised because Israel receives ‘a free pass’ with respect to compli-
ance with international humanitarian law. 21  At a minimum, therefore, 
combining a mandate to investigate facts with political objectives and 
goals puts the credibility of FFMs at grave risk. 

A review of the foundational documents that created the United Na-
tions Human Rights Council (hereinafter ‘Human Rights Council’) indi-
cates the intent of the members of the United Nations to emphasise “the 
importance of ensuring universality, objectivity and non-selectivity in the 
consideration of human rights issues, and the elimination of double-
standards and politicization”.22 Furthermore, the methods of work of the 
Council must be “transparent, fair and impartial and shall enable genuine 
dialogue”.23 This language militates against the politicisation of the pur-
poses and objectives of FFMs, and requires transparency and genuine dis-
cussion – within the Human Rights Council – prior to the modification or 
re-interpretation of a FFM mandate by one or more Commissioners.  

One school of thought acknowledges that FFM “mandates will re-
main political in nature since these are mostly issued by political bod-
ies”. 24  Thus, given the “imperfect” nature of the mandates of FFMs, 
Commissioners or other leaders of FFMs must have the freedom to inter-
pret their mandates “flexibly”, subject to “peer review”.25  This flexible 
approach to determining the purposes and parameters of FFMs permits 
these bodies to react to changing situations. Yet, it also potentially imbues 
Commissioners with great power, including the power to divert from the 
instructions provided by the international political bodies that created the 
FFM. For example, in July 2013, the Chairman of the Syria Commission 
of Inquiry told the United Nations General Assembly that: “[T]his war is 
a chronicle of missed opportunities on the part of influential states and the 
international community”. Whether this opinion is accurate is irrelevant to 

                                                   
21  Ibid. 
22  UNGA/A/RES/60/251, 3 April 2006, 2 (emphasis added). 
23  Ibid., para. 12. 
24  Claude Bruderlein, Director of Program on Humanitarian Policy and Conflict Research, 

Harvard University and Director, Harvard Group of Professionals on Monitoring, Report-
ing and Fact-Finding, remarks at “From Fact-Finding to Evidence: Harmonizing Multiple 
Investigations of International Crimes”, The Hague Institute for Global Justice, 27 October 
2012. 

25  Ibid. 
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the mandate of the Commission, which says nothing about reporting or 
commenting on the international community’s response to the Syrian cri-
sis.26 Moreover, by providing such comments to the United Nations Gen-
eral Assembly, Commissioners become political figures themselves, 
rather than fact-finders. 

Furthermore, when members of an ‘independent’ FFM consider 
whether to stretch or reduce their given mandate, and wish to consult their 
‘peers’ about this matter, it is not clear who constitutes a ‘peer’ for the 
purposes of such discussions. For example, does the scope of ‘peer’ in 
this context include only other Commissioners of international commis-
sions of inquiry? Or should the term ‘peer’ include experts from the aca-
demic and scientific community? Will members of the diplomatic com-
munity, NGO representatives and/or officials of international institutions 
constitute a ‘peer’ for the purposes of these kinds of consultations? Each 
of the aforementioned professionals may have an interest in persuading a 
particular FFM to interpret its mandate broadly or narrowly, or even to 
ignore portions of the mandate altogether. 

In one of the United Nations Human Rights Council’s foundational 
documents, then UN Secretary-General Kofi Annan describes the concept 
of ‘peer review’ as a function of the new Council in the exercise of its re-
view of the human rights situations in states. Annan explained that the 
Human Rights Council, 

[…] should have an explicitly defined function as a chamber 
of peer review. Its main task would be to evaluate the ful-
fillment by all States of all their human rights obligations. 
This would give concrete expression to the principle that 
human rights are universal and indivisible. Equal attention 
will have to be given to civil, political, economic, social and 
cultural rights, as well as the right to development. And it 

                                                   
26  When it established the Syria Commission of Inquiry, the Human Rights Council directed 

it to: 
[…] investigate all alleged violations of international human rights law since March 
2011 in the Syrian Arab Republic, to establish the facts and circumstances that may 
amount to such violations and of the crimes perpetrated and, where possible, to iden-
tify those responsible with a view to ensuring that perpetrators of violations, including 
those that may constitute crimes against humanity, are held accountable.  

A/HRC/S-17/2, Report of the Human Rights Council on its 17th special session, 22 Au-
gust 2011, para. 13, available at http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G11/ 
169/88/PDF/G1116988.pdf?OpenElement, last accessed on 22 August 2013. 
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should be equipped to give technical assistance to States and 
policy advice to States and United Nations bodies alike. Un-
der such a system, every Member State could come up for 
review on a periodic basis. Any such rotation should not, 
however, impede the Council from dealing with any massive 
and gross violations that might occur. Indeed the Council 
will have to be able to bring urgent crises to the attention of 
the world community.27 

The Secretary-General emphasised that transparency is crucial to 
peer review, reflected in the concept of ‘universal scrutiny’,  whereby the 
performance of all member states with respect to their human rights obli-
gations would be subject to assessment by other states.28 Thus, ‘peer re-
view’, by the Human Rights Council, is supposed to reduce “the politici-
zation and selectivity”29 that were the hallmarks of the former Commis-
sion on Human Rights. This definition of the concept of ‘peer review’,  
highlighting the importance of transparency and the dangers of politicis-
ing the evaluation of human rights conditions within states, suggests that 
only the Human Rights Council, the political body that creates Independ-
ent International Commissions of Inquiry, should (transparently) modify 
the meaning or interpretation of these FFM mandates.30 Rather than uni-
lateral changes to the mandates established by the political body that cre-
ated them, the better practice for Commissioners of United Nations hu-
man rights FFMs would be to return to the Human Rights Council for 
consultation and clarification of their mandate. 

                                                   
27  Speech of Kofi Annan to Human Rights Commission, 7 April 2005, cited in “In Larger 

Freedom: Towards Development, Security and Human Rights for All, Report of the Secre-
tary-General”, UNGA/A/59/2005/Add.1, 23 May 2005, para. 6. The Secretary-General 
originally intended the Human Rights Council to be a principal body of the United Na-
tions, allowing it to stand as a peer alongside the Security Council and the Economic and 
Social Council. Ibid., para. 14. 

28  Ibid., para. 8. 
29  Ibid. 
30  Indeed, Art. 6(d) of the “Code of Conduct for Special Procedures Mandate-Holders of the 

Human Rights Council” encourages Human Rights Council mandate-holders to “bring to 
the attention of the Council” suggestions that may enhance their capacity to fulfill their 
mandate; 18 June 2007, available at http://www.ohchr.org/Documents/HRBodies/SP/ 
CodeofConduct_EN.pdf, last accessed on 22 August 2013. 
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9.2. The Marriage of Fact-Finding and Accountability 

In addition to the two general purposes mentioned above, documenting 
human rights violations and furthering political agendas, the mandates of 
several recent FFMs suggest that the information gathered may, or should, 
be used to hold accountable those individuals who are responsible for the 
abuses.31 For example, when Poland introduced the draft resolution to the 
Human Rights Council that resulted in the establishment of the Commis-
sion of Inquiry for Syria, its representative observed that the investigative 
work of the Commission of Inquiry would “ensure that perpetrators were 
held accountable”.32 A focus on accountability can serve several objec-
tives. First, it puts military and civilian superiors on notice that if they 
continue to violate the law, they may be held responsible, thereby poten-
tially deterring future crimes. 33  Second, accountability serves to break 
down established patterns of impunity and helps to restore the rule of law. 
Lastly, by holding accountable those who are most responsible for crimes, 
society may restore some measure of justice to the victims of these 
abuses.34 

From one perspective, ‘human rights’ FFMs serve a different pur-
pose from ‘criminal’ FFMs. The ‘human rights’ fact-finder may place 
                                                   
31  A/HRC/RES/22/13, Situation of Human Rights in the Democratic People’s Republic of 

Korea, 9 April 2013, para. 5; A/HRC/S-17/1, Situation of Human Rights in the Syrian 
Arab Republic, Resolution Adopted by the Human Rights Council at its 17th Special Ses-
sion, 22 August 2011, paras. 12 and 13; A/HRC/16/L.33, Situation of Human Rights in 
Côte d’Ivoire, 18 March 2011, para. 10; A/HRC/RES/S-15/1, Situation of Human Rights 
in the Libyan Arab Jamahiriya, 25 February 2011, para. 11. 

32  Cezary Lusinski, Human Rights Council Decides to Dispatch a Commission of Inquiry to 
Investigate Human Rights Violations in the Syrian Arab Republic, The United Nations Of-
fice at Geneva, 23 August 2011, available at http://www.unog.ch/80256EDD006B9 
C2E/(httpNewsByYear_en)/00F9B5E88B4F7C39C12578F5003EAB95?OpenDocument, 
last accessed on 22 August 2013. 

33  Navanethem Pillay, United Nations High Commissioner of Human Rights, observes that 
the deterrence of the most flagrant human rights abuses via the application of accountabil-
ity measures has “been a critical component of human rights advocacy”. “What Are Hu-
man Rights For?”, in Daniel Moeckli, et al. (eds.), International Human Rights Law, Ox-
ford University Press, Oxford, 2010, p. 6. 

34  When the Human Rights Council passed a resolution establishing a Commission of Inquiry 
for Cotê d’Ivoire, the U.S. Representative to the Council expressed her hope that through 
the work of the Commission of Inquiry: “all those who lost their lives during this troubled 
period will find a measure of justice”. Statement by Ambassador Eileen Chamberlain 
Donahoe, 25 March 2011, available at http://geneva.usmission.gov/2011/03/25/cdi/, last 
accessed on 22 August 2013. 
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more emphasis on identifying systemic problems in a particular state and 
then addressing these issues with State officials to ameliorate those prob-
lems. “Criminal investigators, on the other hand, search for suspects”.35 
However, in the context of an investigation into gross and/or systematic 
human rights violations, attempts to de-couple criminal accountability 
from human rights fact-finding creates a false dichotomy. Part of the rele-
vance of fact-finding processes – whether by national or international 
bodies – includes the identification of persons responsible for interna-
tional crimes.36 For example, after the killings of civilians in the town of 
El-Houlah, Syria in May 2012, Mexico’s representative to the Human 
Rights Council argued that it “was the obligation of the Council to ensure 
an investigation that would contribute to bringing those responsible to 
justice”.37 Thus, to ignore the value of accountability is to reinforce and 
legitimise impunity for the abuses that have occurred,38 thereby leading to 
more abuses, more conflict and a perverse result for FFMs.39  

Individual state officials – concerned about their own accountability 
– may be less inclined to co-operate with fact-finders who are investigat-

                                                   
35  Ian Urbina, “Tensions Mar Blast Inquiry In Texas as Agencies Disagree on Goals”, The 

New York Times, 27 June 2013, A23. 
36  Statement delivered on behalf of all Special Procedures Mandate-Holders of the United 

Nations Human Rights Council at the Nineteenth Special Session of the Human Rights 
Council on the Situation of Human Rights in the Syrian Arab Republic, Geneva, 1 June 
2012, available at http://www.ohchr.org/EN/NewsEvents/Pages/Display News.aspx?News 
ID=12211&LangID=E, last accessed on 22 August 2013. 

37  Human Rights Council Requests Commission of Inquiry to Conduct a Special Inquiry in 
the Events in El Houleh, Office of the High Commissioner for Human Rights, 1 June 
2012, available at http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?News 
ID=12215&LangID=E, last accessed on 22 August 2013. 

38  See A/HRC/RES/22/24, “Situation of Human Rights in the Syrian Arab Republic”, 12 
April 2013 (recalling that the issue of accountability for those responsible for international 
crimes deserves to be raised in a more robust manner to counter the pervasive sense of im-
punity in Syria), available at http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G13/129/ 
74/PDF/G1312974.pdf?OpenElement, last accessed on 22 August 2013; and A/HRC/Res/ 
21/26, “Situation of Human Rights in the Syrian Arab Republic”, 17 October 2012, para. 
10 (in which the Human Rights Council encourages the international community to ensure 
that there is no impunity for abuses and violations of international law in Syria), available 
at http://daccess-dds-ny.un.org/doc/RESOLUTION/GEN/G12/176/37/PDF/G1217637.pd 
f?OpenElement, last accessed on 22 August 2013. 

39  In July 2013, the Head of the Syria Commission of Inquiry told the UN General Assembly 
that: “[A]ccountability must form part of the [peace] negotiations if any future peace is to 
endure”. Address by Paulo Sérgio Pinheiro, United Nations General Assembly, 29 July 
2013. 
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ing crimes. Nevertheless, this is not a fatal impediment to FFMs. Persis-
tent and creative investigators usually will be able to locate other wit-
nesses and sources of evidence who can provide insider information about 
events, including admissions about policies, intentions and conduct. For 
example, a century ago, the British fact-finding body that investigated 
Turkey’s extermination of its Armenian population discovered that in July 
1915, during the deportation of the Armenian population from the 
Kaisaria District of Turkey, the Governor was petitioned to allow charita-
ble Muslim families to take in Armenian infants, to save them from dying 
during the journey. The Governor replied: “I will not leave here so much 
as the odour of the Armenians; go away into the deserts of Arabia and 
dump your Armenians there”.40 In order to instigate the Turkish popula-
tion to greater violence, the Government of Turkey published a report de-
scribing crimes committed by Christians – in particular Armenians – 
against Muslims.41  When an American doctor sought permission from 
Turkish authorities to provide assistance to Armenian deportees languish-
ing in inhospitable mountain and desert terrain, his request was refused. 
When the physician replied: “Why, they will die,” the Turkish official 
responded: “Why do you suppose they are sent there for?”.42 

Thus, it is short-sighted to draw a distinction between fact-finding 
and accountability. For example, in recent comments on the Human 
Rights Council’s work concerning the Syria crisis, the US Representative 
to the Council argued that “[t]he international community must continue 
to support documentation and other efforts to lay the groundwork for ac-
countability for human rights violations [in Syria], even as work continues 
toward a political settlement […]”.43 Thus, within the context of gross 
and/or systematic violations of human rights, the work of every profes-

                                                   
40  “Statement By a Traveller from Kaisaria”, published in the Armenian Journal Balkanian 

Mamoul, of Roustchouk, in The Treatment of Armenians in the Ottoman Empire, 
19151916, p. 328. 

41  Resumé of a Letter Dated Konia, 2/15 October 1915, from a Well-Informed Source at 
Bucharest, The Treatment of Armenians in the Ottoman Empire, 191516, p. 437. 

42  “Statement by Miss A., A Foreign Resident at AC, Written Subsequently to Her Departure 
from Turkey in September 1915, Communicated by the Rev. I. N. Camp, of Cairo”, The 
Treatment of Armenians in the Ottoman Empire, 191516, p. 536. 

43  Statement by Ambassador Eileen Chamberlain Donahue, U.S. Representative to the UN 
Human Rights Council, HRC – 23rd Session, 14 June 2013; available at http://geneva.us 
mission.gov/2013/06/14/the-u-s-the-adoption-of-the-resolution-on-the-human-rights-
situation-in-syria/, last accessed on 22 August 2013. 
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sional fact-finding body can contribute to the process of holding account-
able those most responsible for the abuses.44  

9.3. Recommendations for Future Fact-Finding Bodies 

In order to protect the legitimacy of international fact-finding work, their 
mandates and activities should be de-coupled from politics to the greatest 
extent possible. As a start, FFMs should be established with the purpose 
of solely performing ‘neutral’ fact-finding. They should not be conceived 
or viewed as political or diplomatic tools to achieve geo-political ends. 
Second, although mandates should be drafted with precision, when the 
mandates of FFMs require modification or re-interpretation, that process 
should involve the members of the Human Rights Council in an open dia-
logue. Third, FFMs should not be given, nor should they assume, the task 
of making recommendations for resolving or ameliorating the situations 
or events that they investigate.45 Obvious recommendations, such as the 
need for a regime to “put an immediate end to gross human rights viola-
tions”,46 are unnecessary. The development of more nuanced recommen-
dations, such as the possible structure(s) of post-conflict transitional jus-
tice mechanisms, inevitably layer the fact-finding process (and the mem-
bers of the FFM) with a political dimension. Thus, it is more appropriate 
for the political bodies that create FFMs – such as the Human Rights 
Council or the United Nations Security Council – to design and develop 
such recommendations as part of the process of ‘peer review’. 
                                                   
44  For example, after the massacre of civilians in the Syrian village of El-Houleh in May 

2012, the Human Rights Council requested the Commission of Inquiry to “urgently con-
duct a comprehensive, independent and unfettered special inquiry, consistent with interna-
tional standards, into the events in El-Houleh and, if possible, to publicly identify those 
who appear responsible for these atrocities, and to preserve the evidence of crimes for pos-
sible future criminal prosecutions or a future justice process, with a view to hold to ac-
count those responsible, […]”, A/HRC/S-19/2, S-19/1. “The Deteriorating Situation of 
Human Rights in the Syrian Arab Republic, and the Recent Killings in El-Houleh”, 1 June 
2012, para. 8, available at http://daccess-dds-ny.un.org/doc/RESOLUTION/GEN/G12/ 
137/73/PDF/G1213773.pdf?OpenElement, last accessed on 22 August 2013. 

45  When the UK Government published its report on the Armenian genocide in 1916, it noted 
that “[f]acts have only been dealt with; questions of future policy have been avoided”. Let-
ter from Viscount Bryce to Viscount Grey of Fallodon, Secretary of State for Foreign Af-
fairs, in The Treatment of Armenians in the Ottoman Empire, xvi. 

46  A/HRC/S-17/2/Add.1, Report of the Independent International Commission of Inquiry on 
the Syrian Arab Republic, 23 November 2011, Para. 112, available at http://daccess-dds-n 
y.un.org/doc/UNDOC/GEN/G11/170/97/PDF/G1117097.pdf?OpenElement, last accessed 
on 22 August 2013. 
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Fourth, where fact-finding mandates involve the investigation of al-
legations of violations of fundamental human rights and other crimes un-
der international law, the possibility of holding accountable those indi-
viduals who are responsible for such abuses should be an important pillar 
of the work of the FFMs.  

Fifth, individuals appointed to serve on international FFMs should 
be experienced fact-finders with expertise in international law and ac-
countability, that is, judges, prosecutors, criminal defence attorneys, histo-
rians, professional analysts and others with law enforcement, military 
and/or forensic expertise. It is unhelpful and inefficient to appoint career 
administrators, diplomats, academics and other individuals whose profes-
sional expertise do not match the objectives of the FFM.  

Sixth, leaders and commissioners of FFMs should be individuals 
with proven records of independence from the influences of states and 
other institutions. As trite as this may seem, FFM members must be indi-
viduals who are willing and able to make decisions based on the facts and 
the law, rather than on the comments of their ‘friends’. 

Seventh, the work of FFMs should always avoid expressions of 
bias, which undermine the credibility of findings and results. For exam-
ple, the British Government’s report about the treatment of the Armenian 
population in Turkey referred to the Government of Turkey in 1915-16 as 
“[t]he rule of the savage gang”.47 Its description of the historical record of 
Turkish authorities was even more one-sided, and unnecessary: 

But the record of the rulers of Turkey for the last two or 
three centuries, from the Sultan on his throne down to the 
district Muressarif, is, taken as a whole, an almost unbroken 
record of corruption, of injustice, of an oppression which of-
ten rises into hideous cruelty.48 

Finally, FFMs should not hesitate to review and evaluate all credi-
ble sources of information about events that fall within their mandate. In 
this regard, the British report on the Armenian tragedy reflected academic 
and forensic expertise, creative investigative work, and sound analysis: 

They [the Docs describing the Armenian Genocide] do not, 
and by the nature of the case cannot, constitute what is called 
judicial evidence, such as a Court of Justice obtains when it 

                                                   
47  Preface by Viscount Bryce, in The Treatment of Armenians in the Ottoman Empire, p. xxii. 
48  Ibid., p. xxviii. 
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puts witnesses on oath and subjects them to cross-
examination. But by far the larger part […] does constitute 
historical evidence of the best kind, inasmuch as the state-
ments come from those who saw the events they describe 
and recorded them in writing immediately afterwards. They 
corroborate one another, the narratives given by different ob-
servers showing a substantial agreement, which becomes 
conclusive when we find the salient facts repeated with no 
more variations in detail than the various opportunities of the 
independent observers made natural. The gravest facts are 
those for which the evidence is most complete, […] In this 
case there are […] admissions of the Turkish Government 
and of their German apologists.49 […] There are no discrep-
ancies or contradictions of importance, but, on the contrary, 
countless scattered pieces of mutual corroboration.50 

9.4. Conclusions 

In his report about the structure and operations of the Buchenwald con-
centration camp, published shortly after World War II, Eugene Kogon 
argued that “[t]he world, […] must pause for self-analysis”.51 Today, the 
importance and frequency of fact-finding work requires similar reflection 
about the purposes and procedures of FFMs. Politicised fact-finding proc-
esses are doomed to ridicule and irrelevancy. Similarly, FFMs that ignore 
or minimise the need for accountability for fundamental and systematic 
violations of human rights undermine one of the significant benefits of 
fact-finding work. The drafting of clear guidelines for FFMs would be an 
important step toward the goal of improving the legitimacy of fact-finding 
activities. 

                                                   
49  Ibid., pp. xxvi–xxvii. 
50  Letter from Mr. Herbert Fisher, Vice-Chancellor of Sheffeld University, to Viscount 

Bryce, 2 August 1916, in The Treatment of Armenians in the Ottoman Empire, p. xxix.  
51  The Theory and Practice of Hell, p. 13. 
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10 
______ 

Witness Sensitive Practices in International  
Fact-Finding Outside Criminal Justice:  

Lessons for Nepal 
Chris Mahony* 

10.1. Introduction 

This chapter considers the security implications of quality control in fact-
finding, particularly with regard to truth commissions in transitional jus-
tice contexts. It addresses the lessons offered by variant levels of quality 
control in fact-finding commissions for the proposed Commission on In-
vestigation of Disappeared Persons, Truth and Reconciliation in Nepal. In 
doing so, I draw on research conducted in Kenya and South Africa funded 
by the Institute for Security Studies and the Special Court for Sierra 
Leone, as well as upon my experience working at Sierra Leone’s Truth 
and Reconciliation Commission in 2003, and Special Court in 2008. I also 
draw on research conducted for the International Centre for Transitional 
Justice in Nepal in 2011. The chapter considers the difference in threat to 
witnesses and to wider communities of commissions employing variant 
quality control in fact-finding under circumstances of uneven political, 
economic and social risk. I analyse in particular the impact of a commis-
sion’s mandate and capacity upon the quality of fact-finding, especially 
practices relating to the security of persons that a commission interacts 
with. In doing so, I consider how a potential Nepali truth commission 
might balance the physical and psychological security of witnesses and 
                                                   
*  Chris Mahony is Deputy Director of the New Zealand Centre for Human Rights  

Law, Policy and Practice, Faculty of Law, University of Auckland. He is a candidate for a 
D.Phil. in Politics at the University of Oxford. He holds a Bachelor of Commerce degree 
(B.Com.) and a Bachelor of Laws (LL.B.) degree from the University of Otago, and a 
Master’s degree in African Studies (M.Sc.) from the University of Oxford. He was admit-
ted to the bar of the High Court of New Zealand in 2006 where he appeared for the Crown 
in criminal and refugee matters. He drafted the recommendations on governance for the 
Sierra Leone Truth and Reconciliation Commission, and co-authored the ‘Historical ante-
cedents to the conflict’ chapter. In 2008, he directed the Witness Evaluation Legacy Pro-
ject at the Special Court for Sierra Leone. He has advised the International Criminal Court, 
the British and US governments, the International Centre for Transitional Justice, and the 
Open Society Initiative, on transitional justice and justice sector reform. 
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sources, as well as the threat of further instability, with the imperative to 
find facts and to respect the rights of implicated persons to their reputa-
tions. Leading civil society elements in Nepal have called for prosecution 
of crimes committed during the conflict. However, they have not articu-
lated the level of fact-finding quality control required for independent in-
vestigation and prosecution that does not jeopardise witness security. 

There are a number of critical variables that inform the considera-
tion of the need to establish a historical record, as well as the potential 
implications of doing so. Unlike the peace versus justice debate that con-
siders a criminal process,1 a fact-finding exercise may have no punitive 
function and does not need to accord the same level of rights to accused 
or implicated persons. It may therefore employ anonymity throughout and 
may decline to attribute individual responsibility. This chapter considers 
how and when a Nepali Commission might apply various investigative 
and reporting practices, given the lessons of commissions elsewhere – and 
reflects on the question: what is the appropriate level of ‘quality control’ 
for fact-finding in Nepal? 

10.1.1. Nepal’s Proposed Commission on Investigation  
of Disappeared Persons, Truth and Reconciliation 

In July 2007, Nepal’s Ministry of Peace and Reconstruction (‘MoPR’) 
proposed legislation that would establish a Truth and Reconciliation 
Commission (‘TRC’) in Nepal. The Government also proposed separate 
legislation calling for the establishment of a “high-level independent 
commission” to investigate and submit a report on disappearances during 
Nepal’s armed conflict.2 The then-proposed commissions constituted the 
proposed response to human rights abuses that occurred during Nepal’s 
civil conflict, including 13,000 deaths at the hands of the Royal Nepal 
Army (‘RNA’), the Armed Police Force, and the Maoist People’s Libera-
tion Army (‘PLA’)3. Both bills were tabled before Parliament in 2010, but 

                                                   
1  Sriram, Chandra and Pillay, Suren (eds.), Peace versus Justice? The Dilemma of Transi-

tional Justice in Africa, Scottsville, University of KwaZulu Natal Press, South Africa, 
2009. 

2  Section 10(1), Act of Disappearing a Person (Crime and Punishment) Bill, (2066 B.S.) 
2011 (‘Disappearances Bill’). 

3  Human Rights Watch, Waiting for Justice: Unpunished Crimes from Nepal’s Armed Con-
flict, September 2008, p. 3, available at http://www.hrw.org/sites/default/files/reports/nepal 
0908web_0.pdf, last accessed on 10 October 2011. 
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did not progress. In November 2011, a political agreement was reached 
establishing a task force comprising politicians from Nepal’s three main 
political parties – United Communist Party of Nepal (Maoist) , Nepali 
Congress, and United Marxist-Leninist. The task force recommended pri-
oritising reconciliation over truth-seeking by incorporating an amnesty for 
crimes committed during the conflict.4 In March 2013, the four main po-
litical parties dispensed with the separate bills and passed an Ordinance, 
without allowing victims or stakeholders to see it.5 The Ordinance created 
a single Commission on Investigation of Disappeared Persons, Truth and 
Reconciliation.6 The Ordinance provides the Commission power to grant 
amnesty, but also to recommend prosecution to the Attorney-General.7 

Prominent human rights bodies and organisations criticised the 
Disappearances Bill and the TRC Bill for failing to comply with interna-
tional law and standards, particularly pertaining to amnesty for serious 
crimes.8 Similar criticism has been leveled against the Commission on 
Investigation of Disappeared Persons, Truth and Reconciliation Ordi-
nance, which Nepal’s Supreme Court issued an order against.9 Civil soci-
                                                   
4  TRIAL, Written information for the adoption of the List of Issues the Human Rights 

Committee with regard to Nepal’s Second Periodic Report, CCPR/C/NPL/2, April 2013, p. 
13, available at http://www2.ohchr.org/english/bodies/hrc/docs/ngos/TRIAL_Nepal_HRC 
108.pdf, last accessed on 30 June 2013. 

5  Ibid., p. 14. 
6  Commission on Investigation of Disappeared Persons, Truth and Reconciliation Ordinance 

2069 (2012), 14 March 2013, Ordinance number 8 of 2012/13, Nepal Gazette, (Unofficial 
translation by ICTJ, 2 April 2013). Purported version is also available at http://www.simon 
robins.com/missing/wp-content/uploads/2013/02/Nepal-TRC-Ordinance.pdf, last accessed 
on 8 October 2013. 

7  Ibid., sections 23 and 25. 
8  United Nations Office of the High Commissioner for Human Rights, OHCHR-Nepal raises 

concerns about Truth and Reconciliation Commission Bill, Press Release, 3 August 2007, 
available at http://nepal.ohchr.org/en/resources/Documents/English/pressreleases/Year20 
07/AUG2007/2007_08_03_HCR_TRCB_E.pdf, last accessed on 10 June 2011; Amnesty 
International, Nepal Disappearances Law must meet international standards, 2 September 
2009, available at http://www.amnesty.org/en/news-and-updates/news/nepal-disappear an-
ces-law-must-meet-international-standards-20090902, last accessed on 10 June 2011; ICTJ 
Nepal, Selecting Commissioners for Nepal’s Truth and Reconciliation Commission, brief-
ing paper, March 2011, available at http://ictj.org/sites/default/files/ICTJ-Nepal-Selecting-
Commissioners-2011-English.pdf, last accessed on 10 April 2011. 

9  BBC News, Nepal Court blocks civil war truth commission, 1 April 2013, available at 
http://www.bbc.co.uk/news/world-asia-21996638, last accessed on 2 April 2013; United 
Nations Office of the High Commissioner for Human Rights, OHCHR Comments on the 
Nepal “Commission on Investigation of Disappeared Persons, Truth and Reconciliation 
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ety groups have also been dissatisfied with the extent to which the pro-
posed fact-finding facilitates witness protection.10 The willingness of wit-
nesses to co-operate with the Commission will be instructed by witness-
sensitive quality control of its fact-finding, namely, its perceived inde-
pendence, efficacy, capacity to affect punitive processes, and ability to 
provide witness protection. One victim described the anticipated inability 
of the previously proposed commissions to investigate abuses by stating: 
“if there is not protection, we cannot find the truth”.11 This comment is 
representative of feedback from Nepali victims, witnesses, civil servants 
and civil society actors. They anticipate that witnesses will be reluctant to 
co-operate with investigations perceived as causing more security harm 
than truth-seeking good. Witness apprehension is instructed by police 
failure to adequately investigate voluminous alleged incidents of extraju-
dicial killings, enforced disappearances, torture and other abuses.12 No 
one has been successfully prosecuted. 

10.1.2. Nepal’s Political Background 

In 2005, the PLA’s political wing, the Communist Party of Nepal (Mao-
ist) (‘CPN-M’), joined anti-Government demonstrations and pro-
democracy political parties in a united front of opposition to the Monar-
chy. The main pro-democracy parties included the Communist Party of 
Nepal (United Marxist-Leninist) (‘CPN-UML’), and the Nepali Congress 
(‘NC’). The conflict ended in November 2006 with the signing of the 
Comprehensive Peace Agreement (‘CPA’) by the CPN-M and the Gov-

                                                                                                                         
Ordinance – 2069 (2013)”, 3 April 2013; TRIAL, Written information the adoption of the 
List of Issues the Human Rights Committee with regard to Nepal’s Second Periodic Re-
port, CCPR/C/NPL/2, April 2013, p. 13, available at http://www2.ohchr.org/english/bo 
dies/hrc/docs/ngos/TRIAL_Nepal_HRC108.pdf, last accessed on 30 June 2013; Amnesty 
International, “Nepal: ‘Disappearances’ Law Must Meet International Standards”, avail-
able at http://www.amnestynepal.org/campaigns/ai-nepal-activities/nepal:-%E2%80%9Cd 
isappearances%E2%80%9D-law-must-meet-international-standards.html, last accessed on 
30 June 2013. 

10  The author conducted field research in Nepal in November 2011, in which he interviewed 
numerous civil society actors. 

11  Victim speaking at a meeting with victims and victim representatives, 22 November 2011, 
Kathmandu. 

12  Human Rights Watch, Indifference to duty: Impunity for crimes committed in Nepal, De-
cember 2010, p. 2. 
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ernment.13 The CPA called for the establishment of a TRC “to probe those 
involved in serious violations of human rights and crimes against human-
ity”, and to foster “reconciliation in society”.14 The CPA also placed PLA 
combatants in cantonment camps without their arms, dissolved parallel 
Maoist structures, and required the creation of an interim constitution and 
parliament (Constituent Assembly (‘CA’)) to negotiate a new constitution 
and government. The CPN-M won elections in 2008. In January 2009, it 
formed the Unified Communist Party of Nepal – Maoist (‘UCPN-M’), 
after joining with the CPN (‘Unity Centre-Masal’). 

The UCPN-M held control of the Government in a coalition with 
the CPN-UML party until 4 May 2009. Political instability has followed. 
Various coalitions have been formed and collapsed after failing to agree 
to a new constitution and security sector reform.15 The Madhesi parties 
                                                   
13  The CPN-M had already agreed terms with the main political parties. Article 1(4), Com-

prehensive Peace Agreement held between Government of Nepal and Communist Party of 
Nepal (Maoist), 21 November 2006, available at http://www.brookings.edu/fp/projects/ 
idp/Nepal_PeaceAgreement.pdf, last accessed on 13 May 2011. 

14  Article 5(2)(5), Comprehensive Peace Agreement, November 2006. 
15  The Maoists were then in opposition until 3 February 2011 when CPN-UML led a 

coalition government with support from the Nepali Congress (‘NC’) and 21 other parties. 
The third government was led by CPN-UML again in coalition with Maoists. On 29 May 
2011, Parliament extended the deadline for a constitution by three months for the first 
time. On 28 August 2011, Maoist Vice-Chairman Baburam Bhattarai was elected Prime 
Minister and granted a new deadline of 30 November 2011. In January 2011, the United 
Nations Mission in Nepal (‘UNMIN’) departed without significant security implications 
indicating Maoist ‘buy-in’ to the political process. Agreement on the part of the Maoists to 
disarm the PLA and integrate former combatants signaled cautious optimism given the 
rhetoric of some Maoist figures prior to the agreement. The CPN-UML, the CPN-M and 
the NC formed the two-thirds majority agreement required to extend the CA but failed to 
form an inclusive government. The Madheshi Front also refused to participate in the 
government. The deal, which extended the CA by three months, required Maoist handover 
of arms, integration of Maoist combatants and completion of the first draft of the Nepali 
constitution. After the coalition failed to implement the deal, the Prime Minister resigned. 
A previous coalition had agreed to address Madhesi Front demands without specifying the 
demanded autonomous Madhesi region and a separate national army unit of 10,000 
Madhesi youths. A diversity of previously excluded groups has emerged with espoused 
aspirations of self-determination that could provide sources of ethnicised future instability. 
See Anand Verma, The Crisis of the Constituent Assembly in Nepal, Tehelka, 27 May 2011, 
available at http://www.tehelka.com/story_main49.asp?filename=Ws270511GUEST. asp, 
last accessed on 10 June 2011; International Crisis Group, “Nepal’s Fitful Peace Process”, 
in Asia Briefing 120, Kathmandu/Brusses, 7 April 2011, p. 1; NDTV, 29 May 2011. Jason 
Miklian, “Nepal’s Terai: Constructing an Ethnic Conflict”, PRIO South Asia Briefing 
Paper 1, Peace Research Institute Oslo, 20 July 2008, p. 4; Rebecca Crozier and Zuleika 
Candan, Participation and Obstruction: Justice and Security Sector Reform in Nepal, 
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represent groups formerly outside of government. The Madhesi parties 
formed a 2011 coalition government with the UCPN-M.16 The four-point 
UCPN-M/Madhesi agreement provided a general amnesty to the Maoist 
insurgency, the Madhesi movement, and all other actors apart from the 
Nepal Army and the police.17 That coalition, along with those subsequent, 
failed to achieve constitutional reform. The result is an ethnicised federal-
ist system supported by the Maoists and the Madhesi parties, but opposed 
by the UML and Nepali Congress parties.18 While parties have taken steps 
toward compromise and inclusivity, the extent to which internal party 
politicking drives compromise on substantive issues, such as security sec-
tor reform and constitutionality, remains unclear.19 These and other dis-
agreements may cause instability around the scheduled November 2013 
Elections.20 Any witness protection entity accompanying a commission 
must be completely cognisant of savvy political actors’ capacity to misuse 
investigative and protective functions. Misuse might include implicating 
and marginalising political opponents. Therefore, ensuring safe and au-
thentic testimony via a high level of fact-finding quality control is critical 
to a Nepali Commission’s integrity and credibility, particularly given the 
historical tendencies of local actors to target witnesses.21 

                                                                                                                         
International Alert, November 2010, p. 13. 

16  Gani Ansari, “Maoists, Madhesis ink four-point deal”, Republica: Political Affairs, 29 
August 2011, available at http://www.myrepublica.com/portal/index.php?action=news_det 
ails&news_id=35296, last accessed on 30 August 2011. 

17  Ibid. 
18  International Crisis Group, “Nepal’s Constitution: The Expanding Political Matrix”, in 

Asia Report, 27 August 2012, no. 234, available at http://www.crisisgroup.org/en/reg 
ions/asia/south-asia/nepal/234-nepals-constitution-ii-the-expanding-political-matrix.aspx, 
last accessed on 10 June 2013. 

19  In an earlier Constituent Assembly coalition for example, the Nepali Congress conceded 
many 10-point pre-conditions, including the Prime Minister’s resignation, immediate re-
turn of Maoist seized property and Young Communist League dismantling. The Maoists 
also conceded to handing over arms. However, local observers allege the UCPN-M and 
UML leadership worked together to marginalise respective internal opposition. See Anand 
Verma, 27 May 2011, supra note 15; International Crisis Group, 7 April 2011, p. 8, supra 
note 15; Interview with justice sector donors, 23 November 2011, Kathmandu; Interna-
tional Crisis Group, 2012, supra note 18. 

20  Hou Qiang, “News Analysis: Security still main concern in Nepal’s 19. November elec-
tions”, Xinhua News Agency, 28 August 2013, available at http://news.xinhuanet.com/ 
english/indepth/2013-08/28/c_132670555.htm, last accessed on 28 August 2013. 

21  United Nations General Assembly, Human Rights Council, Report of the Special Rappor-
teur on the promotion and protection of the right to freedom of opinion and expression, 
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10.1.3. Three Key Witness-Oriented Elements Distinguishing  
Fact-Finding Commissions from Courts 

There are three key elements regarding witnesses that distinguish fact-
finding commissions from courts: (1) they do not need to have punitive 
consequences (directly or indirectly); (2) witnesses do not need to be 
cross-examined in accordance with accused rights; and (3) they are less 
vulnerable to the inducement of inauthentic witness testimony. 

Truth commissions are by nature not punitive bodies.  This is sig-
nificant for the threat to witnesses because it is the threat posed to perpe-
trators of prosecution that ordinarily stimulates the greatest threat. Truth 
commissions can stimulate that threat. Unlike criminal trials, truth com-
missions enjoy discretion on whether or not to name names and/or attrib-
ute individual command responsibility for abuses.22 When commissions 
decide to investigate command responsibility, as well as the number and 
nature of abuses, procuring insider testimony or statements becomes more 
important. Insider witnesses hold information about who ordered abuses 
and who knew they occurred. Insider witnesses are often sparse, and eas-
ily identified by the information within a report asserting individual 
command responsibility. Insider witnesses cannot be protected through 
provisions of anonymity (providing testimony or statements anony-
mously), particularly where criminal proceedings are likely to follow. Of-
ten they require formal witness protection – defined as relocation with 
their families (permanent or non-permanent) and, in some instances, iden-
tity change. Unless relocation is undertaken of one’s own volition, these 
measures require a great deal of finance, institutional independence and 
operational sophistication. If a fact-finding commission does not exhibit 
these qualities, the interests of witnesses’ physical and psychological se-
curity demand that commissions limit themselves to investigating the 
scale and nature of abuses, and not those with command responsibility for 
them. Ambiguity as to subsequent criminal proceedings increases the 
threat. 

                                                                                                                         
Ambeyi Ligabo, A/HRC/7/14/Add.1, 25 February 2008, available at http://daccess-dds-
ny.un.org/doc/UNDOC/GEN/G08/112/10/PDF/G0811210.pdf?OpenElement, last access-
ed on 10 June 2011. 

22  Some Nepali civil society actors believed the commissions would name names. Interview 
with Civil Society actor, Kathmandu, 2 December 2011. 
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At commissions, many abuses can be established and corroborated 
using many different evidential sources, including anonymous witness 
testimony and statements. One evidential advantage over criminal proc-
esses, from the perspective of witness security, is that commissions may 
rely more heavily on anonymous statements. Witnesses do not have to 
appear to give testimony. The consequence of greater reliance on witness 
statements is that witness narratives are not held up to the same level of 
interrogation as in an adversarial or inquisitorial criminal process. 

Consideration of a witness protection and witness-sensitive prac-
tices programme at Nepal’s proposed Commission must plan for the pos-
sibility that punitive consequences may flow from the Commission, and 
that Commission witnesses may be called to testify in criminal proceed-
ings. This chapter identifies a witness protection framework based on best 
practices, and a level of capacity sufficient to provide both formal witness 
protection and anonymity, while maintaining a credible evidential basis. 
The importance of protecting witnesses and ensuring the integrity of facts 
found is elevated by the seriousness of alleging mass human rights abuse.  

Truth commissions, by design, are devoid of adversarial parties 
vulnerable to inducing witness testimony that preferences one narrative 
over another. Unlike an adversarial criminal justice process, the systemic 
nature of a truth commission’s investigative work is to ascertain a histori-
cal truth without pressure to implicate particular parties or persons. The 
material benefits of witness protection, therefore, are less likely to be 
misused through inducing inauthentic testimony. This does not totally 
dispel the potential for witnesses to pursue witness protection’s material 
benefits by constructing false narratives that imply a significant threat. 
Similarly, it does not preclude the possibility that actors with interests in 
implicating groups or individuals may attempt to infiltrate a commission 
and skew fact-finding for political purposes. Balancing protection with 
evidential authenticity requires evaluation, not only of the protective 
measures available and adopted, but also of the witness-oriented practices 
and their inter-dependence, across all organs of the commission, and 
within a State’s security, political and socio-economic context. 

10.2. Nature and Scale of the Threat to Witnesses 

The safety of witness participation at a truth commission is instructed by 
three elements: 
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1. The threat to witnesses: 
a. Prosecution threat to implicated persons (increases their 

interest in impeding testimony); 
b. Commission independence (decreases public sympathy for 

implicated persons); 
c. The threat of local or State-wide stigmatisation of implicated 

persons. 
2. Likelihood of the threat being carried out: 

a. Security: adherence to the rule of law of the population 
(particularly the armed); 

i. Politics, security sector reform, economic and social 
conditions; 

b. Influence or capacity of the implicated persons. 
3. Commission capacity to protect participants: 

a. Anonymity; 
b. Other ad hoc measures; 
c. Formal protection. 

10.2.1. Security Sector Reform 

At the Sierra Leone TRC (‘SLTRC’), the deployment of a large UN 
peacekeeping force, a conclusive victory for one party to the conflict, the 
democratic election of that party, amnesty for all but the 13 most respon-
sible for crimes, and security sector reform diminished the threat to wit-
nesses and its likelihood of being carried out.23 A de-politicised and pro-
fessionalised security sector poses a far smaller threat to witnesses. Al-
though security sector reform may not dissolve the politicisation of com-
batants totally, it can be used to incentivise combatants in such a way as 
to mitigate their inclination towards intimidating witnesses. Wherever 
possible, security sector reform should be prioritised ahead of politically 
sensitive investigations. 

In Nepal, the Army, the police and the PLA have proven unwilling 
to allow investigation of abuses, ready to intimidate those that might tes-
tify to abuses, and adept at leveraging their clout in the political class to 

                                                   
23  Combatant induction into the army was conditional upon combatant adherence to condi-

tions of service. 
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secure impunity.24 The PLA and the NA retain clout amongst the UCPN-
M and the other political parties respectively. Despite the transfer of au-
thority over the Nepal Army from the former King to the President, the 
Army retains its own independence, antipathy towards reform, and history 
of intimidating witnesses.25 Making a commission the pre-eminent arbiter 
of alleged wartime criminality elevates the Army and PLA’s interest in 
manipulating Commission investigations, including access to witnesses. 

The Army’s pre-eminent security position, including arbitrary dis-
cretion to clamp down on expression of civil discontent, increases its po-
litical clout.26 Similarly, ethno-regional discontent within the Army pro-
vides ethnicised political parties with an enthusiastic instrument to deploy 
against witnesses depicted as ethno-regionally biased.27 The Army’s util-
ity for non-UCPN-M parties lends it relative impunity.28 

Like the non-UCPN-M parties with the Army, the UCPN-M has an 
interest in protecting PLA combatants, including its political leadership, 
from prosecution or public condemnation. The PLA has not been used in 

                                                   
24  Despite 56 percent of donor-supported security and justice sector reform focusing on State 

and civilian oversight, the NA and the PLA have refused to co-operate with investigations 
into crimes allegedly committed by their combatants. Both armed groups have argued that 
alleged crimes will be dealt with by transitional justice mechanisms. Victims and victim 
representatives cited multiple incidents of witness intimidation, including targeted killings. 
See Crozier and Candan, November 2010, p. 7, supra note 15; Human Rights Watch, De-
cember 2010, pp. 8–9, supra note 12; Victim speaking at a meeting with victims and vic-
tims representatives, 22 November 2011, Kathmandu, supra note 11. 

25  The Army Act 2006 provided control over the Army to the representatives of the people 
and the Interim Constitution (Article 144) provides the President of the Republic of Nepal 
as Supreme Commander in Chief of a Nepal Army that is democratic, ethno-regionally in-
clusive and trained in human rights and democratic values. See: Narahari Acharya, “The 
Nepalese Army”, in Bishnu Sapkota (ed.), The Nepali Security Sector: An Almanac, 2009, 
Brambauer Publishers, Hungary, p. 123; International Crisis Group, 7 April 2011, p. 16, 
supra note 15. For an example of the threat posed by the Nepal Army to witnesses of its 
abuse, see United Nations General Assembly, Human Rights Council, Report of the Spe-
cial Rapporteur on the promotion and protection of the right to freedom of opinion and ex-
pression, Ambeyi Ligabo, A/HRC/7/14/Add.1, 25 February 2008, available at http://dacc 
ess-dds-ny.un.org/doc/UNDOC/GEN/G08/109/89/PDF/G0810989.pdf?OpenElement, last 
accessed on 10 June 2011, p. 125. 

26  The Government security policy mandates the army to put down “destructive activities”, 
“activities against the national interest”, and other incidents of which engaging in political 
discussion or protest could be interpreted. See International Crisis Group, 7 April 2011, p. 
18, supra note 15. 

27  International Crisis Group, 7 April 2011, p. 16, supra note 15. 
28  Ibid., p. 17. 
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political action since its confinement to cantonments29 under the 2006 
peace agreement and their subsequent integration into the armed forces.30 
Demobilisation may render some disenfranchised PLA or Army elements 
vulnerable to actors seeking to direct them against witnesses. Perceived 
impunity mitigates the threat perpetrators pose.31 Similarly, investigating 
abuses during the vetting of combatants for inclusion in the army height-
ens the threat those combatants pose to witnesses that might implicate 
them, and diminishes their chance of army inclusion.32 

10.2.2. Potential for Further Instability (Emerging Socio-Economic 
and Political Threats) 

A plethora of dynamics threatens Nepal’s ongoing security. Outbreaks or 
continuation of instability provide savvy actors, particularly those within 
the political establishment, the means to pursue persons perceived as 
likely to co-operate with a commission. The police may employ heavy-
handed methods already directed at armed groups, against witnesses of 
police abuse.33 Similarly, inter-party violence, tempered by 2010 political 
inclusion, could flare again.34 Narcotics and other organised-crime-related 
violence in the Terai region are allegedly linked to political parties and 
increasingly attractive to disenfranchised youths.35 These youths might 
                                                   
29  Semi-permanent barracks. 
30  Ekantipur.com, “One step closer: Integration of ex-combatants in the army is over, the 

peace process is not”, 28 August 2013, available at http://ekantipur.com/2013/08/28/editor 
ial/one-step-closer/377121.html, last accessed on 28 August 2013. 

31  Interview with Civil Society actor, 16 November 2011, Kathmandu. 
32  The National police human rights section also vets combatants for deployment to UN mis-

sions. This also constitutes a motive for combatants to impede any investigation of their 
own role in abuses. Interview with member, Nepal Police, 22 November 2011, Kath-
mandu; Interview with Civil Society actor, 20 November 2011, Kathmandu. 

33  Crozier and Candan, November 2010, p. 16, supra note 15. 
34  Political violence surrounding Maoist protests predominantly involving clashes between 

CPN-M and UML affiliates, including indiscriminate bombings, killings and kidnappings, 
was particularly prevalent during the 13 months prior to Madhav Kumar Nepal’s 30 June 
2010 departure from the Prime Minister’s office. See International Crisis Group, 7 April 
2011, p. 8, supra note 15. 

35  A 2009 Home Ministry report noted that only 23 of the 109 armed groups active in Nepal 
were political or political/criminal. Victims and their representatives cite the cost of hiring 
someone to carry out a targeted execution along the border region with India as being 5000 
rupees or USD $60. Victim speaking at a meeting with victims and victims’ representa-
tives, 22 November 2011, Kathmandu. Crozier and Candan, November 2010, pp. 13–14, 
20, supra note 15. 
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prove attractive as proxy instruments of intimidation for political and se-
curity sector elites. Similarly, elites may employ other political or apoliti-
cal armed groups not involved in the conflict, as disassociated instruments 
of witness intimidation.36 

The Maoist threat is predominantly located in Nepal’s rural geogra-
phy, where they exercise monopoly control over decision-making via 
armed Maoist youths and an absent State.37 The integration of over 1,400 
PLA combatants into the Army, and the reintegration of most combatants 
into communities, significantly diminishes the threat the Maoists posed 
when in contanments.38 

10.2.3. The Role of Perceived Prosecution in Exaggerating  
or Mitigating the Threat to Witnesses 

The increased threat posed to witnesses in a longer criminal process is 
further exaggerated in the instance of a preceding truth commission, par-
ticularly one with inadequate protective capacity. Those that pose a threat 
to witnesses are not necessarily attempting to seek revenge, but are often 
attempting simply to kill a process: prosecution. When the level of wit-
ness-oriented quality control in fact-finding is inadequate proportionate to 
the threat, the consequences for actual and perceived witnesses and 
sources can be severe. For example, the commission of inquiry into post-
election violence in Kenya, where the threat of subsequent ICC or domes-
                                                   
36  Such groups include the Kirati Janabadi Workers Party (‘KJWP’) and Royalist or Hindu 

far-right parties. Political actors also employ Village Development Committee budgets to 
provide patronage for armed youth enforcement of subversive activities such as general 
economic shutdowns. See International Crisis Group, 7 April 2011, p. 14, supra note 15; 
Crozier and Candan, November 2010, p. 16, supra note 15. 

37  Geographical factors, such as elevation and forest, explained 25 percent of the conflict 
intensity variation, while pre-conflict poverty is also a significant predictor of conflict in-
tensity. The rural and relatively isolated Dang district, for example, is particularly vulner-
able to 30,000 Young Communist League and 10,000 Youth Force foot soldiers that have 
often violently clashed and are easily manipulated by political actors. Fringe political 
groups such as the Kirati Janabadi Workers Party (‘KJWP’) continue to pose a peripheral 
security threat in rural areas. In March 2011, the KJWP burned down a village develop-
ment committee office in Udaipur in Nepal’s East where public sentiment appears ripe for 
civil disobedience and protest. See Crozier and Candan, 7 April 2011, pp. 2, 4, supra note 
15; Quy-Toan Do and Lakshmi Iyer, Geography, Poverty and Conflict in Nepal, in Journal 
of Peace Research, 2010, vol. 47(6), pp. 735–748, 736, 740. 

38  Elements within UCPN-M have previously threatened to recruit in response to potential 
NA expansion. See Crozier and Candan, November 2010, p. 12, supra note 15; Ekanti-
pur.com, 28 August 2013, supra note 30. 
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tic prosecutions was clear, cited senior leaders of the two main political 
parties as responsible for the 1,133 people killed. 39  Exaggerating the 
threat further was the fact that Kenyan efforts to reform the security sector 
and to disarm non-State armed groups did not precede national and inter-
national fact-finding. Targeted killing of witnesses followed, before and 
after the Commission’s presiding Judge handed the ICC the names of per-
sons requiring criminal investigation.40  Even after the Kenya National 
Commission on Human Rights and after the Waki Commission of Inquiry 
witnesses began to be targeted, United Nations Special Rapporteur on ex-
trajudicial, summary or arbitrary executions, Philip Alston, visited Mt. 
Elgon, where police crimes occurred, to carry out enquiries. Police fol-
lowed Special Rapporteur Alston, and witnesses were subsequently in-
timidated.41 Alston’s behaviour constituted a grave miscalculation of the 
level of witness-sensitive quality control required in the Kenyan situation. 
In Nepal, targeted killings of witnesses have already occurred in cases 
reported to the police.42 Public denouncements have procured witness in-
timidation.43 

Like the Kenyan Commission of Inquiry, South Africa’s Truth and 
Reconciliation Commission (‘SATRC’) relied on prior investigative re-
ports by local non-governmental organisations that failed to adequately 

                                                   
39  The inquiries were carried out by the Kenyan National Commission on Human Rights 

(‘KNCHR’) and the Commission of Inquiry into the Post-Election Violence (‘CIPEV’), 
commonly known as ‘the Waki Commission’. Republic of Kenya, Commission of inquiry 
into the post-election violence chaired by Justice Waki (the Waki Commission), pp. vii, 
305. 

40  A police driver turned KNCHR insider witness provided testimony to 58 alleged murders 
of arrested persons by Kenyan police officers. He was murdered outside a safe house he 
had been placed in by the KNCHR, which had no background in protective practices. The 
Kenyan government passed witness protection legislation. However, remarks from Kenyan 
officials and the legislation’s designing personnel indicated the programme’s capacity, and 
the capacity of Kenyan criminal justice, would only facilitate protection in politically ex-
pedient cases in the short to medium term. See Chris Mahony, The Justice Sector After-
thought: Witness Protection in Africa, Institute for Security Studies, Pretoria, 2010, pp. 
117, 121 and 129. 

41  Electronic communication from a civil society actor accompanying the visit to Mt. Elgon, 
26 May 2010; see also Mahony, 2010, supra note 40. 

42  Interview with Civil Society actor, 16 November 2011, Kathmandu. 
43  Ibid. 
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protect witness anonymity.44 However, the threat to witnesses was se-
verely diminished with a witness protection programme and State reluc-
tance to prosecute abuses that the SATRC reported.45 Were prosecutions 
to have been pursued by the South African State, the threat to witnesses 
testifying before the SATRC would have been exaggerated.46 At Sierra 
Leone’s Truth and Reconciliation Commission (‘SLTRC’) , the ambiguity 
of the Commission’s relationship with the Special Court for Sierra Leone 
deterred many potential witnesses, particularly perpetrators, from testify-
ing. However, the SLTRC’s amnesty for all but 13 prosecuted by the Spe-
cial Court, combined with the security circumstances described above, 
mitigated perpetrator incentives to carry out threats to witnesses.47 

10.2.4. Naming Names: Attributing Individual Responsibility 

At Guatemala’s Commission for Historical Clarification (‘CEH’), the 
conflict’s primary perpetrators, the State and State security forces, vehe-
mently opposed naming names or prosecution.48 The State also refused to 

                                                   
44  Joanna R. Quinn and Mark Freeman, “Lessons Learned: Practical Lessons Gleaned from 

inside the Truth Commissions of Guatemala and South Africa”, in Human Rights Quar-
terly, November 2003, vol. 25(4), pp. 1117–1149, 1123. 

45  The SATRC was reluctant to invoke subpoena powers and the South African State was 
unwilling to prosecute even those not provided amnesty by the SATRC. Quinn and Free-
man, November 2003, p. 1126, supra note 44. 

46  At the inception of the SATRC, it was not clear if accused persons would be prosecuted or  
not. Witness protection availability and wide media coverage lent witness participation 
public legitimacy, emboldening victim and insider witness participation. At the SATRC, 
because of non-prosecution of perpetrators (particularly those that did not testify before the 
SATRC), perpetrators were threatened more commonly than witnesses. Quinn and Free-
man, November 2003, p. 1123, supra note 44. 

47  A last-minute reservation by the United Nations delegate stated that the UN did not recog-
nise amnesty in cases of international criminal law allowing the Special Court’s jurisdic-
tion over these crimes. Section 7(3) Sierra Leone Truth and Reconciliation Commission 
Act, 23 February 2000, Sierra Leone Gazette, vol. cxxxi, no. 9, allows the TRC to withhold 
incriminating evidence from criminal processes; Article XXVI, Peace Agreement between 
the Government of Sierra Leone and the Revolutionary United Front, Signed at Lome, 7 
July 1999; United Nations Security Council, Report of the Secretary-General on the estab-
lishment of a Special Court for Sierra Leone, S/2000/915, 4 October 2000, 5. 

48  They committed 93 percent of documented abuses (including 200,000 killed) during the 
1960–1996 civil war. Negotiations surrounding the mandate to name perpetrators delayed 
the Commission’s creation by three years. The rebel Unidad Revolutionaria Nacional Gua-
temalteca (‘URNG’) committed only three percent of abuses. See Priscilla Hayner, Un-
speakable Truths: Transitional justice and the challenge of truth commissions, 2nd ed., 
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provide information, documentation or other evidential co-operation. It 
refused to establish a witness protection programme, despite targeted kill-
ings carried out by police and criminal groups linked to State security 
forces.49 Where names are not named and prosecution appears less cer-
tain, linking targeted killings to witness co-operation can be difficult.50 
This means that where investigations have already taken place, where 
prosecution is perceived as imminent and where witnesses are widely 
known, their targeted killing can more easily be attributed to their co-
operation with a commission’s investigations. Where conflict persists or 
where witness or perpetrator identities are not publicly known (as in Gua-
temala), drawing a connection between targeted killings and witness co-
operation becomes more difficult.51 Focusing investigations only on the 
scale and nature of the abuses and not on individual responsibility (nam-
ing names) diminishes the threat, whilst making it more difficult to iden-
tify particular incidents, and therefore witnesses. 

                                                                                                                         
Routledge, New York, 2011, pp. 32, 34; Quinn and Freeman, 2003, p. 1122, supra note 
44. 

49  Hayner, 2011, p. 35, supra note 48; Immigration and Refugee Board of Canada, Guate-
mala: Protection available to witnesses of murder and for victims of violent crime (1998–
1999), 22 February 2001, available at http://www.unhcr.org/refworld/docid/3df4be388. 
html, last accessed on 10 June 2011. 

50  The incremental threat of justice sector reform and prosecution of abuses comparative to 
the eminence of punitive consequences in Kenya makes linking targeted killings to 
perceived witness co-operation in civil war cases more difficult. Guatemalan State 
reluctance to prosecute after the presentation of the Commission’s report was evident in its 
refusal to extradite Guatemalan President of the Congress, Jose Efrain Rios Montt to Spain 
to face war crimes charges and the fact only three of the 626 documented massacres were 
prosecuted by 2009. Hayner, 2011, p. 35, supra note 48. 

51  Guatemala’s ability to prosecute civil war abuses and other politically sensitive crimes 
required formal witness protection capacity to avoid police and other army affiliates target-
ing key insider witnesses. The recent prosecution of four former soldiers for a 1982 mas-
sacre and the arrest of a former General on charges of genocide and crimes against human-
ity signal the incremental steps toward formal criminal justice for civil war abuses in Gua-
temala. Immigration and Refugee Board of Canada, 22 February 2001; United States De-
partment of State, Internal Cable, ID: 146476, 19 March 2008, Embassy Guatemala, avail-
able at http://www.elpais.com/articulo/internacional/Cable/EE/UU/explica/muerte/chica/ 
manos/policias/despues/les/denunciara/robo/elpepuint/20110215elpepuint_22/Tes, last ac-
cessed on 10 June 2011; Amnesty international, Guatemalan former soldiers sentenced to 
6,060 years for massacre, 3 August 2011, available at http://www.amnesty.org/en/news-
and-updates/guatemalan-former-soldi ers-sentenced-6060-years-massacre-2011-08-03, last 
accessed on 3 August 2011. 
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10.2.5. An Ambiguous Punitive Deterrent in Nepal 

In Nepal, ongoing political negotiations appear to place questions sur-
rounding investigation and prosecution of abuses at an ambiguous periph-
ery. Because of the already overwhelmed nature of an under-resourced 
State prosecution (250 lawyers throughout 75 districts already dealing 
with over 50,000 cases), only a select few, with greatest responsibility, 
could feasibly be prosecuted.52 The Ordinance provides for cases to be 
referred to the Attorney-General for prosecution.53 The Ordinance does 
not indicate whether a special entity to investigate crimes will be estab-
lished, or if the police will carry out that function (even if they are inves-
tigating police or army crimes). The Prime Minister appoints and may 
dismiss the Attorney-General.54 He might use this leverage, like Nepali 
politicians have in the past, to impede or interfere in criminal investiga-
tions.55 Even where the Commission does not provide amnesty, the Gov-
ernment may employ de facto amnesty by pressuring the Attorney-
General to abstain from prosecuting amnestied cases. It is hoped that a 
new constitution will establish a State prosecution independent of the ex-
ecutive and the Attorney-General.56 If the Commission provided cases to 
an independent prosecuting entity, a significant mode of political interfer-
ence would be removed. Political interference in attempted prosecutions 
of Army and police personnel has proven immovable over the previous 
two decades.57 

                                                   
52  The Attorney-General’s office claims they are currently attempting to pursue all cases 

despite their limited capacity (the court system’s budget is less than one percent of the 
budget. Interview with member Attorney-General’s office, 22 November 2011, Kath-
mandu. 

53  Section 25(3), supra note 6. 
54  Section 134(1), Interim Constitution of Nepal, 2007. The negotiated Constitution of Nepal 

may revise this provision to provide the Attorney-General greater security of tenure or es-
tablish greater prosecutorial independence for State counsel across Nepal.  

55  Crozier and Candan, November 2010, pp. 19–20, supra note 15. 
56  Interview with justice sector donors, 22 November 2011, Kathmandu, supra note 19. 
57  Both the Army and the police have historically employed targeting of witnesses as well as 

political interferences to impede investigations. United Nations General Assembly, Human 
Rights Council, Report of the Special Rapporteur on the Promotion and Protection of the 
Right to Freedom of Opinion and Expression, Ambeyi Ligabo, A/HRC/7/14/Add.1, 25 
February 2008, available at http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G08/112/ 
10/PDF/G0811210.pdf?OpenElement, last accessed on 10 June 2011, pp. 125–127. 
Mandira Sharma, “Criminal Justice System in Nepal”, in Bishnu Sapkota, The Nepali Se-
curity Sector: An Almanac, Brambauer Publishers, Hungary, 2009, pp. 277, 281. 
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Ambiguity also surrounds the number of persons that might be cited 
as most responsible, were naming of names and/or prosecutions to occur. 
The number would instruct how senior a person liable to be prosecuted 
might be. If those fearing prosecution believe that they can leverage po-
litical clout to dissuade the Attorney-General from prosecuting, or the po-
lice from effectively investigating, they may well employ that more subtle 
manipulative option rather than target witnesses. Unless amendments to 
the Ordinance protect witnesses and compel prosecution, civil society ac-
tors view the likely security consequences for witnesses as outweighing 
the Commission’s truth-seeking capacity.58 In such a situation, some civil 
society actors think that names should not be named, unless a clearer 
prosecutorial and protective capacity and mandate is provided.59 

10.3. Considering a Formal Protection Programme: Financial  
Security and Political Parameters 

The cost of providing formal witness protection has been prohibitive for 
most truth commissions. Ensuring methods of investigation that maintain 
witness anonymity are employed is critical to procuring information with-
out jeopardising witnesses’ psychological or physical security.60  These 
methods may not procure the same level of information required to estab-
lish command responsibility for alleged crimes. However, a commission’s 
capacity to provide protection may preclude those investigations. In Ne-
pal, restrained investigations would diminish the threat a commission 
poses to senior military, PLA or political figures and the threat that they, 
in turn, pose to witnesses. 

In the event that the commission decides to name names and pursue 
insider witnesses, the requirements in law, structural independence, fiscal 
outlay and personnel need to be considered. 

10.3.1. A Legal Framework for Witness Protection 

In order to evaluate the adequacy of a commission’s capacity to respond 
to the implications of sensitive investigations for witness security, one 
                                                   
58  Interview with Civil Society actor, 16 November 2011, Kathmandu; Interview with Civil 

Society actors, Kathmandu, 2 December 2011. 
59  Interview with Civil Society actor, 16 November 2011, Kathmandu. 
60  For a discussion of these techniques see the section on investigation under pre-testimony 

protection. 
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must consider the legal framework. This includes domestic legislation, 
international law and the consideration of the legal mandate at other truth 
commissions. There is no present witness protection legislation in Nepal. 
Only the Human Trafficking Act provides for ad hoc protection.61 How-
ever, a draft criminal code provides for unspecified and unchallengeable 
security ‘arrangements’ and a Witness Protection Bill, providing formal 
witness protection, has been drafted.62 The Witness Protection Bill leaves 
the proposed programme vulnerable to fiscal intimidation by Parliament, 
provides for normative audit procedures that compromise practice and 
therefore security, and provides several authorities access to sensitive in-
formation.63 Perhaps most concerning is the Bill’s provision of decentral-
ised admission authority to committees comprised of the Chief District 
Police Officer, District Public Attorney and a Chief District Officer des-
ignate in each district.64 Given the extent of political interference in the 
criminal justice system, particularly at district level, 65  a fact-finding 
commission should refrain from using or co-operating with a national 
witness protection programme empowered by the proposed Bill. The Bill 
requires revision to reflect the independence and capacity of the commis-
sion-specific programme this report proposes. The Bill’s decentralised 
nature is purportedly due to the remote and semi-autonomous nature of 
many Nepali districts.66 

                                                   
61  It provides for providing for security during travel, temporary police protection, access to 

rehabilitation centres and in camera court proceedings. It also criminalises dissemination 
of confidential information, allows persons reporting trafficking to “remain unnamed” and 
admits victims’ statements as evidence without the victim appearing as a witness for cross-
examination. Section 5(2), 6(3), 25–27, Human Trafficking and Transportation (Control) 
Act, 2064, 24 July 2007. 

62  Sections 3(2), 5, 8, 11–16, Draft Bill made for the Protection of Witnesses, United Nations 
Office of the High Commissioner for Human Rights translation tr/nt/SA; Section 114, 
Draft Criminal Procedure Code and Criminal Offences (Offence and Implementation) Act 
2067, as cited in Informal Sector Service Centre (‘INSEC’), Witness Protection: A Study 
Report, Office of the United Nations High Commissioner for Human Rights, June 2011, p. 
37. 

63  Sections 61, 61(5), 45(2), Draft Nepal Witness Protection Bill. 
64  Section 17, Draft Nepal Witness Protection Bill. 
65  See section 10.4. of this chapter on State Co-operation. 
66  Interview with member, Ministry of Peace and Reconstruction, 20 November 2011, Kath-

mandu. 
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International legal obligations, while demanding more (including 
formal protection),67 place an ambiguous burden on the extent to which a 
protection programme is required, or what constitutes adequate fulfillment 
of State obligations in its absence.68 The reality is that obligations are only 
triggered when a threat is considered adequately serious. How that discre-
tion should be exercised remains unclear under international law.  

There also exists a need for commission-specific witness protection 
legislation. One critical element that distinguishes South Africa’s TRC 
from Kenya’s Waki Commission is that it had its own Witness Protection 
Programme and held public hearings.69 The SATRC’s 100 percent protec-
tion success rate facilitated many findings and a richer historical narrative. 
Kenya’s Commission of Inquiry lacked witness protection capacity and 
mandate, despite a precarious security situation. Indiscreet investigative 
methods of contacting and maintaining contact with witnesses exacer-
bated the threat those witnesses faced. 

The Nepal Commission Ordinance provides for a three-person 
committee, made up of a former chief justice and a civil society actor ap-
pointed by the Government and a member of the National Human Rights 

                                                   
67  The specific instruments include the Organized Crime Convention (the protection of vic-

tims and/or witnesses is also explicitly addressed in the Convention’s protocols on Traf-
ficking in Persons, and Smuggling of Migrants) and the United Nations Convention 
against Corruption. Article 24, 26, United Nations Convention against Transnational, Or-
ganized Crime, General Assembly Resolution 55/25, Annex II, Articles 6 and 7, signed by 
the Government of Nepal, 12 December 2002; United Nations Office on Drugs and Crime, 
Good practices for the protection of witnesses in criminal proceedings involving organised 
crime, United Nations, New York, 2008, available at http://www.unodc.org/documents/ 
organized-crime/Witness-protection-manual-Feb08.pdf, last accessed on 10 June 2008, p. 
2, 25; Nepal ratified the Convention Against Corruption on 31 March 2011. The conven-
tion encourages States parties to sign witness protection co-operation agreements with one 
another. See United Nations Convention against Corruption, UNCAC Signature and Rati-
fication Status as of 1 May 2011, available at http://www.unodc.org/unodc/en/treaties/ 
CAC/signatories.html, last accessed on 25 May 2011; Articles 32, 33, 37, para. 4, United 
Nations Convention against Corruption, United Nations General Assembly Resolution 
58/4, 31 October 2003. 

68  Under Article 9, Paragraph 1 of the International Covenant on Civil and Political Rights, 
the United Nations Human Rights Committee found that the State is obligated to take ade-
quate action to protect witnesses where a formal protection programme is absent. United 
Nations, Human Rights Committee – Lalith Rajapakse v. Sri Lanka (Decision), CCPR/C/ 
87/D/1250/2004, 26 July 2006, 87th session, 10–28 July 2006, para. 9.7. 

69  Section 35, Promotion of National Unity and Reconciliation Act, 34 of 1995, 19 July 1995. 
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Commission.70 The Committee will recommend five Commission mem-
bers to the Government and those Commissioners shall have discretion to 
‘make appropriate arrangements’ for protection.71 Leaving the discretion 
in the hands of the Commissioners will inevitably cause their capacity and 
independence to instruct the level of protection provided.  

Historically, given political inclination to interfere in politically 
sensitive investigations, interpreting the Bill’s provision of discretion to 
request Government of Nepal assistance in protecting witnesses72 as com-
pelling Commission/Government co-operation would be ill-advised. 
Rather, the terms ‘the Commission shall’ could be interpreted as provid-
ing the Commission sole discretion over the level of protection pro-
vided.73 However, sole discretion requires the Commission to retain its 
own capacity including security and intelligence personnel. 

Another concerning absence in the legislation is the weakness of 
whistleblower protection. The Ordinance provides for the shifting of per-
sonnel to other agencies or regions.74 While the Ordinance prohibits legal 
action against persons providing testimony or information to the Commis-
sion,75 it does not protect the careers or work environment of whistle-
blowers.76 Whistleblower protection is critical to procuring insider wit-
ness co-operation and identifying command responsibility. In circum-
stances of a high threat of political interference, fact-finding commissions 
should interpret their legal mandate, from both international and domestic 
instruments, as providing discretion to themselves to provide sovereign 
psychological and physical protection to witnesses. 

10.3.2. Funding 

As already stated, the cost of naming names, investigating chain of com-
mand, and protecting insider witnesses is significantly higher than that of 
limiting investigations to the scale and nature of abuses, particularly 

                                                   
70  Section 3, supra note 6. 
71  Section 17(1), supra note 6.  
72  Section 17(3), supra note 6. 
73  See the section on the protection program’s location. 
74  Section 17(2), supra note 6. 
75  Section 17(4), supra note 6. 
76  Whistleblower protection includes criminalisation of subtle forms of intimidation such as 

job loss, career stagnation or similar methods deployed against witness family members. 
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where threat levels are high. In Kenya, despite limited resources and a 
high threat level, the Waki Commission investigated the chain of com-
mand behind abuses, causing witnesses to be targeted and in some in-
stances killed. In Sierra Leone, the same approach, despite limited means, 
was adopted. The SLTRC’s total budget was five million dollars. For pur-
poses of impartiality, the Commission’s funds were administered by the 
United Nations Development Program. It was only empowered to ‘take 
into account’ victims and witnesses’ ‘interests’ when inviting them to 
give statements, including security and anonymity related concerns The 
SCSL was expected in 2003 to cost around USD 400 million on the basis 
that proceedings would conclude in 2009.77 However, the threat level had 
diminished due to the detention of persons to be held criminally account-
able and the reintegration and rehabilitation of other combatants. South 
Africa had a comparatively large budget that allowed for witness protec-
tion in an environment in which the accused still wielded influence over 
State security forces. Protective capacity accompanied with a low threat 
of prosecution, allowed the SATRC to investigate the chain of com-
mand.78 The South African TRC was endowed with over 300 personnel 
and a budget of USD 18 million per year for two and a half years (and a 
reduced budget for its concluding three years). The financial burden of 
providing further protection to witnesses has been cited as one justifica-
tion for the non-prosecution of cases arising from SATRC testimony. The 
Commission’s capacity constraints left witness protection vulnerable to 
infiltration by former State security sector elements seeking to impede 
witness testimony. In the case of Guatemala, a meager budget and a high 
threat level meant that the Guatemalan Commission did not name names. 
The success for witness security has been difficult to ascertain. The Gua-
temalan Commission had a USD 11 million budget and up to 200 person-

                                                   
77  Interview with former member, Registry, Special Court for Sierra Leone, Cheltenham, 

United Kingdom, 19 April 2007; Interview with former member, Registry, Special Court 
for Sierra Leone, Freetown, 2 April 2007; Section 7(4) Truth and Reconciliation Commis-
sion Act no. 9 (2000), 10 February 2000, Sierra Leone Gazette CXXXI. 

78  Quinn and Freeman, November 2003, p. 1121, supra note 44; Interview with former 
member, National Prosecuting Council – Kwazulu Natal, Pretoria, South Africa, 1 April 
2008; Paul van Zyl, “Dilemmas of Transitional Justice: The Case of South Africa’s Truth 
and Reconciliation Commission”, in Journal of International Affairs, 1999, vol. 52(2), pp. 
647–667, and 653. 
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nel for 18 months of operation but did not have a formal protection pro-
gramme, effectively prohibiting public hearings.79 

Taking statements from witnesses is the lowest cost a fact-finding 
commission will bear. Employing anonymity in reporting and encourag-
ing witnesses to tell of the socio-economic impact of a conflict will mini-
mise the cost of identifying and approaching witnesses discreetly. This is 
because it will be difficult for perpetrators to ascertain who gave testi-
mony about abuses and who simply spoke of a diminished standard of 
living. Given the small size of Nepal’s economy, such an approach may 
be the most fiscally sensible option. 

Provision of psychosocial support is a significant cost but facilitates 
greater witness psychological security and openness, driving a richer his-
torical narrative. This cost can be mitigated with comprehensive psycho-
social training of statement takers, or (where witnesses are comfortable 
with their presence) collaboration with local State actors or NGOs that 
work with victims or in public health. 

Testimony may also pose a significant cost for commissions, in-
cluding witness transportation, food, discreet arrival and departure, as 
well as technical measures to maintain anonymity.80 

Formal protection is the most costly available method. 81  Post-
testimony protection costs at truth commissions may be higher where tes-
timony is required in a subsequent prosecution. This is because that case 
may take a long time to begin and conclude – extending the most costly 
period of protection (pre-testimony).82 If a formal protection programme 
is created, costs will instruct the number of witnesses the programme is 
able to admit and the consequent admission criteria it employs – a low-
                                                   
79  Hayner, 2011, p. 33, supra note 48; Quinn and Freeman, 2003, p. 1122, supra note  

44. 
80  These measures include video link with voice distortion – video link from isolated loca-

tions to avoid transport costs. Section 17(5) of the Ordinance provides for reimbursement 
of reasonable testimony related travel, lodging and food expenses. 

81  Costs include set-up costs, temporary protection or relocation, relocation, personnel,  
travel, witness allowances, psychological assessments and counseling, additional prison 
costs, and social sustenance allowances. Allowances need to be suitable to sustain the per-
son and comparable to previous legitimate income until a new life and job can be estab-
lished. United Nations Office on Drugs and Crime, 2008, p. 50, supra note 67. 

82  Subsequent meetings with investigators require transportation to neutral locations and 
testimony before the courts require repatriation to Nepal. A less efficient criminal process 
may be protracted and require multiple meetings with investigators. 
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budget programme would likely focus on high-value insider witnesses. 
The number of incidents commissions have jurisdiction to investigate 
primarily drives cost. The cost of living in Nepal, and its neigbours, is 
relatively inexpensive. Providing safe accommodation and establishment 
costs for witness protection could further be mitigated through working 
with foreign partners able to assist with post-relocation employment.83 
Where investigation of command structures discloses not only abuses, but 
also economic crimes, the seizure, freezing and confiscation of criminal 
proceeds can justify witness protection expenditure.84 

While seizure of assets may mitigate costs, sourcing financing to 
cover protection operations often prohibits the creation of protection ca-
pacity. The extent to which Nepal’s Commission is viewed as independ-
ent may determine who provides its funding. Donors appear unwilling to 
support a programme perceived to be vulnerable to political manipulation, 
despite expressions of support for the importance of witness protection for 
long-term justice sector reform.85 A recent review suggested that donors 
                                                   
83  Getting witnesses into employment as soon as possible divests responsibility for post-

relocation witness maintenance. Interview with former prosecution member, 2008, supra 
note 78. 

84  This practice is already enshrined in law relating to criminal cases of human trafficking 
that provides 10 percent of the fine levied against a convicted accused to the person or per-
sons who reported the offence. See Section 19, Human Trafficking and Transportation 
(Control) Act, 2064, 24 July 2007, supra note 61. The TRC’s mandate: to investigate “the 
truth of incidents” and “persons involved” in the conflicts abuses, empowers investigation. 
Section 3(1) TRC Bill; Interview with former prosecution member, 2008, supra note 78; 
Standard Times Newspaper, “Fake gold, diamond dealers threaten to kill American citi-
zen”, 9 June 2008, Freetown Sierra Leone, p. 1. 

85  Donors view justice sector reform as requiring planning that looks at the entire justice 
system in all its inter-relatedness over at least a five-year period. Donors have cited the 
continuing shift in the political economy of justice sector reform, in tandem with continued 
changes in the political configuration and justice sector leadership (police chief and Attor-
ney-General). This causes donor apprehension as to assistance for reforms that may carry 
no effect or for commissions that may cause further instability. While most UN agencies 
appear apprehensive about Nepal’s proposals, the UN Office of the High Commissioner 
for Human Rights has invested a lot of time in creating commissions and may be more 
willing to assist. One donor cited potential and perceived dilemmas: “If 450 people get 
amnesty overnight and the Minister has been accused of murder, should we continue to 
provide justice sector funding?”. At the same time, witness protection is constantly cited as 
an integral requirement of a reformed justice system capable of addressing impunity. In-
terview with justice sector donors, 23 November 2011, Kathmandu; Interview with justice 
sector donors, 22 November 2011, Kathmandu, supra note 19; Security, Justice and Rule 
of Law Donor Coordination Group, Preliminary Mapping, Rule of Law/Security and Ac-
cess to Justice in Nepal, October 2010, p. 9; United Nations Office of the High Commis-
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might be willing to support witness assistance measures (including train-
ing on witness sensitive investigations), but not formal witness protec-
tion.86 They appear unwilling to finance legislative, procedural and insti-
tutional reform.87 If the Nepali State is solely responsible for financing the 
Commission and protection, fiscal intimidation may be a concern.88 For 
formal protection, commissions require fiscal sovereignty and a guaran-
teed budget tied to inflation and energy price fluctuations that accounts 
for post-commission protection.89 Fiscal failure or the threat thereof may 
leave witnesses unprotected or unwilling to co-operate. The justice sys-
tem’s underfunding does not suggest that the commissions will be a fi-
nancial priority. 90  The Maoists have already suggested that individual 
perpetrators pay reparations.91 

Auditing of the commissions must weigh competing values of fi-
nancial accountability and witness security.92 High-level personnel vetted 
by intelligence sources and the commission should conduct audits.93 

                                                                                                                         
sioner for Human Rights, OHCHR-Nepal raises concerns about Truth and Reconciliation 
Commission Bill, Press Release, 3 August 2007, available at http://nepal.ohchr.org/ 
en/resources/Documents/English/pressreleases/Year 2007/AUG2007/2007_08_03_HCR_ 
TRCB_E.pdf; Security, Justice and Rule of Law Donor Coordination Group, Review of In-
ternational Community Support to Access to Security and Justice and Rule of Law, 31 Au-
gust 2011. 

86  Security, Justice and Rule of Law Donor Coordination Group, Review of International 
Community Support to Access to Security and Justice and Rule of Law, 31 August 2011, p. 
36. 

87  Ibid., p. 46. 
88  Fiscal intimidation of investigative bodies is a concern in Nepal as it is elsewhere. Inter-

view with former member Ministry of Justice and Constitutional Affairs. Kampala, 
Uganda. 8 April 2008; Interview with member, National Prosecuting Authority of South 
Africa – Pretoria, South Africa, 29 March 2008; Interview with member, Office of the At-
torney General – Nairobi, Kenya, 4 April 2008. 

89  The budget must account for contingency funds. The transport-intensive nature of protect-
ing and assisting witnesses demands that budgets account for fluctuations in the cost of 
this critical area of protective function. 

90  Interview with members, Nepal Police, 22 November 2011, Kathmandu; Interview with 
member, Attorney-General’s office, 22 November 2011, Kathmandu; Interview with jus-
tice sector donors, 23 November 2011, Kathmandu. 

91  Interview with justice sector donors, 23 November 2011, Kathmandu, supra note 19. 
92  The proposed auditing under the witness protection bill fails to account for witness secu-

rity. 
93  Their identity should remain top secret, key expenses aggregated, and reports classified 

and provided to the Minister of Peace and Reconstruction with witness names excluded. 
Cash should be used to pre-empt hacking of banks or other records. Interview with former 



Witness Sensitive Practices in International Fact-Finding  
Outside Criminal Justice: Lessons for Nepal 

 

FICHL Publication Series No. 19 (2013) – page 249 

10.3.3. Programme’s Institutional Location 

A protection programme that determines protection provision independent 
of investigators and politicians best protects report integrity and witness 
security from: 

1. The provision of protection benefits in exchange for inauthentic and 
politically informed testimony and; 

2. Political interference to intimidate witnesses providing politically 
sensitive testimony. 
At the Special Court for Sierra Leone, for example, prosecution 

personnel provided key insider witnesses with non-protection, material 
inducement (including trips to seaside resorts). Concerns about Kenyan 
political interference, on the other hand, caused programme design at the 
cutting edge of structural independence. Perception is also important. 
South Africa’s criminal justice programme functions independently, but is 
located at the National Prosecuting Authority, undermining perceived in-
dependence. The ICC has found that investigative conflict of interest in 
providing protective measures, rather than an independent protection pro-
gramme, may ‘unnecessarily create an increased risk’ of investigators in-
ducing inauthentic testimony. 

The Nepali Commission’s enacting Ordinance is ambiguous as to 
the structure of potential commission protection. The Ordinance provides 
discretion to the commissioners to establish, and therefore design a pro-
tection programme, by using its power to form ‘Sub-committees’ or ‘Task 
Forces’.94 

In order to ensure consistent application of admission criteria and 
mitigate vulnerability to malicious interference, admission decisions 
should be centralised in the hands of the programme’s chief witness pro-
tection officer.95 Decisions to temporarily relocate or protect witnesses 

                                                                                                                         
prosecution member, 2008, supra note 78; Interview with former National Prosecuting 
Authority member, 2008, supra note 88; United Nations Office on Drugs and Crime, 2008, 
p. 58, supra note 67. 

94  Sections 17(1) and 31, supra note 6. 
95  In the event the Chief Witness Protection Officer is absent, the Deputy Chief Witness Pro-

tection Officer should assume the Chief Protection Officer’s responsibilities. 
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may be made by case officers. Temporary protection should not exceed 
two weeks.96 

10.3.4. The Residual Question (When a Commission Concludes) 

Preserving witness security and having a plan to preserve security at a 
commission’s conclusion is critical to convincing witnesses that their in-
formation and security will not fall into the hands of personnel or institu-
tions they do not trust. Dissolution provisions provide the proposed 
Nepali Commission’s archives to the Ministry of Peace and Reconstruc-
tion.97 The Chief Protection Officer should be provided a continuing role 
within the Ministry to retain exclusive residual archive access so wit-
nesses that distrust the Government will not fear disclosure of their infor-
mation. Pseudonyms should be provided in other archives. The Special 
Court for Sierra Leone has taken provisional steps to provide residual pro-
tection responsibility for its witnesses to Sierra Leone’s justice system, an 
entity distrusted by many Sierra Leoneans. A conclusive decision has not 
yet been made in Sierra Leone.98 

10.3.5. Personnel 

The personnel that staff a protection programme are critical to its success. 
Where personnel will be sourced, how personnel integrity will be ensured, 
the diverse skills a protection programme requires and the sensitivity of 
other commission personnel to witnesses’ physical and psychological se-
curity are all important considerations for a protection programme. 

The Ordinance requires the Government to provide personnel, in 
consultation with the Commission, which may also contract personnel 
from elsewhere.99 The Bill also limits remuneration and benefits of per-
sonnel to that reflecting their Government equivalents. 100  While these 
conditions present little incentive for Government personnel to leave per-
manent positions, the absence of State witness protection may provide 
scope for flexible interpretation of what equivalent Government condi-
                                                   
96  Within that period the Chief Witness Protection Officer should conclude a decision on 

admission.  
97  Section 36(3), supra note 6. 
98  Mahony, 2010, p. 93, supra note 40. 
99  Section 11, supra note 6. 
100  Section 11(3), supra note 6. 
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tions constitute. Attractive conditions of service are required to attract 
foreign or local high-caliber personnel for this historically significant 
task. The absence of State witness protection in Nepal means some for-
eign expertise may be required for a formal protection programme. 

Because of the need for a sub-committee to be appointed, constitut-
ing a protection programme, Commissioners will likely drive personnel 
procurement. At the TRC, a maximum of seven Commissioners are to be 
selected from among human rights practitioners that are not political party 
members. The commissioner appointment process places great power in 
the hands of the Constituent Assembly Chairperson and the Govern-
ment.101 As a consequence, some observers believe that major parties will 
make appointments that ensure their interests are pursued.102 The absence 
of civil society appointed posts has prompted criticism.103 A key indicator 
of the Commissioners’ independence will be the authority, impartiality 
and integrity of the appointed Chief Witness Protection Officer, as at the 
SATRC. South Africa’s TRC protection programme head was commonly 
viewed as the leading witness protection professional in the country. 
Macadam had previously directed the ad hoc programme in the Kwazulu 
Natal province. He focused the TRC programme on high-profile cases 
where a threat was originally anticipated, securing 100 percent success in 
protecting witnesses’ physical security. The SATRC’s success in avoiding 
previous experiences of programme infiltration by criminal elements was 
in no small part due to attractive employment conditions and effective 
vetting practices. Compromised protection officers at ad hoc State pro-

                                                   
101  A selection committee will comprise the Constituent Assembly (‘CA’) Chairperson, a CA 

Chairperson appointed human rights commissioner and a government appointed civil soci-
ety member. The poorly supported National Human Rights Commission also exposes its 
personnel to political manipulation. The NHRC was scaled back after foreign donor sup-
port declined and Government of Nepal responsibility for funding increased. See Sushil 
Pyakurel, National Human Rights Commission, in Bishnu Sapkota, The Nepali Security 
Sector: An Almanac, Brambauer Publishers, Hungary, 2009, p. 302; Section 4, TRC Bill 
2011. 

102  As a consequence, Madhesi, Maoist, UML, and NC commissioners are likely to be ap-
pointed. Interview with member, National Human Rights Commission, Kathmandu, 20 
November 2011; Interview with Civil Society actor, 20 November 2011, Kathmandu. 

103  The International Center for Transitional Justice cites civil society nomination and consul-
tation, as well as transparent vetting as best practice for appointment of Commissioners 
elsewhere. See, for example, International Centre for Transitional Justice Nepal, Selecting 
Commissioners for Nepal’s Truth and Reconciliation Commission, Briefing, March 2011, 
pp. 2–4. 
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grammes assisted criminals seeking to avoid prosecution by placing them 
in protection programmes. Other criminals provided false testimony to 
infiltrate a South African programme and pursue protected witnesses.104 

A witness protection programme requires a diversity of skills. They 
include intelligence, criminal investigation, law, psychology, gender-
specific and youth counselling, cultural and linguistic fluency, as well as 
security expertise. 105  These personnel should also constantly monitor 
commission-wide witness-oriented practices. They should train personnel 
and provide best practice where necessary. Personnel not directly in-
volved in witness protection, particularly investigative personnel, are also 
important to witnesses’ physical and psychological security. Given the 
historical tendency of the Government of Nepal to manipulate investiga-
tions of combatant abuse,106 investigator and statement-taker training and 
vetting is essential to impede the planting of biased investigative person-
nel or the misinterpretation of witnesses. The SATRC had problems with 
inadequate writing skills of statement takers causing commissioner confu-
sion as to what witnesses were trying to say. Statement takers were scarce 
and predominantly comprised volunteer human rights and social science 
personnel. Miscommunication may inaccurately inform investigations and 
threat assessments, with serious consequences for witness risk and the 
integrity of a commission’s final report. Empathy is a critical statement-
taker attribute that facilitates uninhibited witness dialogue. Another cited 
inadequacy relating to SATRC statement-taker training concerned know-
ledge of available State services to which witnesses may be referred.107 

                                                   
104  South Africa Press Association, Deputy A–G appointed Truth Commission’s witness pro-

tector, South Africa Prosecuting Authority, 4 April 1996; Mahony, 2010, p. 102, supra 
note 40; Interview with former National Prosecuting Authority member, 2008, supra note 
88; Interview with former prosecution member, 2008, supra note 78. 

105  Independent intelligence and investigatory capacity is required to design protective strat-
egy based on analysis of the capacity and willingness of hostile actors to carry out threats. 
Legal personnel are also required to ensure witnesses fully understand the implications of 
testifying and signing an admission memorandum of understanding. The programme will 
require psychologists, particularly gender and child specialists, to evaluate, provide coun-
seling and explain commission practices and procedures. United Nations Office on Drugs 
and Crime, 2008, pp. 47–49, supra note 67; Interview with former National Prosecuting 
Authority member, 2008, supra note 88; Interview with former prosecution member, 2008, 
supra note 78. 

106  Human Rights Watch, December 2010, pp. 3–4, 6. 
107  Quinn and Freeman, November 2003, p. 1135, supra note 44. 
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Personnel throughout the Commissions, particularly witness protec-
tion personnel, require thorough vetting. Thorough vetting and sporadic 
re-vetting for potential conflicts of interest, breach of conditions of ser-
vice, psychological vulnerabilities or prior abuses is essential to maintain-
ing programme confidentiality.108 Working with and protecting psycho-
logically vulnerable or former criminal witnesses causes psychological 
repercussions for personnel, who need to have counselling available.109  

The police and the Army are not currently trained specifically in 
witness sensitive practices. 110  International personnel provide a useful 
source if commissioners determine local personnel to be too vulnerable to 
compromise.111 However, localised knowledge of Nepali political and se-
curity elements critical to threat and protective evaluation will also be re-
quired to inform a Chief Protection Officer’s threat assessment. Similarly, 
culture, language and gender-specific psychosocial personnel may best be 
sourced from local civil society.112 

10.4. State Co-operation 

10.4.1. A Culture of State Non-Cooperation 

One donor I spoke with in Nepal told me:  
In Achham I had meetings with the district court judge and 
lawyer. I asked if to get away with rape and murder, the go-

                                                   
108  Witness protection personnel will require intimate knowledge of Nepalese security dynam-

ics. Former security sector personnel will require particularly rigorous vetting given their 
historical vulnerability to political coercion. Coercive methods include leverage over indi-
vidual officers’ careers. Conditions of service should require complete transparency of 
personnel (and family’s) financial affairs. The NHRC has not established proposed guide-
lines for personnel appointment. Crozier and Candan, November 2010, pp. 19–20, supra 
note 15; Interview with former National Prosecuting Authority member, 2008, supra note 
88; The NHRC has not established proposed guidelines for personnel appointment. 

109  Counselling provides an outlet for discussing traumatic issues that they are prohibited from 
discussing with loved ones. 

110  Govinda Thapa, “The Nepal Police and the Armed Police Force”, in Bishnu Sapkota, The 
Nepali Security Sector: An Almanac, Brambauer Publishers, Hungary, 2009, p. 166. 

111  Some civil society actors are concerned that personnel seconded from the security or intel-
ligence apparatus will not be independent. Interview with Civil Society actor, 16 Novem-
ber 2011, Kathmandu. 

112  Even if all protection personnel and investigators were to be sourced from foreign States, 
those personnel would still require local translators and an intimate understanding of local 
security dynamics. Interview with former prosecution member, 2008, supra note 78. 
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ing rate is $10,000 (as I had heard). Rather than deny this 
possibility, they discussed whether the rate in Achham dis-
trict is higher or lower than elsewhere.113 

States have proven adept at co-operating with truth commission and 
criminal processes so as to shape historical narratives and prosecution 
case selection.114 Diminishing the Nepali Commission’s need for State co-
operation will lend them greater independence and legitimacy. Maoist, 
Nepal Army and political refusal to co-operate with investigation of 
abuses, in some cases directing investigations to be discontinued, provides 
impunity and tacit approval to personnel carrying out or ordering witness 
intimidation or elimination.115 Like commissions elsewhere, the Nepali 
Commission would likely disproportionately rely on witness statements 

                                                   
113  Even the Attorney-General’s office note unorthodox pressures on their under-capacitated 

staff. Interview with member, Attorney-General’s office, 22 November 2011, Kathmandu; 
Interview with justice sector donors, 23 November 2011, Kathmandu.  

114  For example, the Rwandan government refused to provide to the International Criminal 
Tribunal for Rwanda, documentation and witness access incriminating ruling party per-
sonnel, bringing court proceedings to a standstill and forcing the court’s prosecutor to be 
replaced. While non-punitive commission investigations might not solicit such a belliger-
ent response, interested parties may still employ cooperative methods, including witness 
tampering, to skew the content of a commission’s report. At the SLTRC many government 
witnesses did not testify or did so in a particularly sparse fashion. A report perceived as 
applying disproportionate focus on one party to the advantage of another elevates discon-
tent amongst persecuted groups, elevating the threat to witnesses. United Nations Security 
Council, 29 July 2003. Letter dated 28 July 2003 from the Secretary-General addressed to 
the President of the Security Council, S/2003/766, available at http://www.undemocracy. 
com/S-2003-766.pdf, last accessed on 10 November 2010; Carla Del Ponte, 2009, Ma-
dame Prosecutor: Confrontations with Humanity’s Worst Criminals and the Culture of 
Impunity: A Memoir, Other Press, New York; Lars Waldorf, A Mere Pretence of Justice: 
Complementarity, Sham Trials, and Victor’s Justice at the Rwanda Tribunal, in “Fordham 
International Law Journal”, April 2010, vol. 33, p. 1221. 

115  Where public pressure for investigation of abuses has required placation, investigative 
committees and military proceedings producing flawed outcomes that are not acted upon 
are employed. Implicated personnel, in some instances, are promoted, in a recent case to a 
ministerial position. The Nepal Army’s has previously refused to follow orders of the 
Nepalese judiciary, the Prime Minister or UN and Human Rights Commission to surrender 
accused Army personnel and the government has recently ordered an amnesty and a par-
don for a conflict related murder. Human Rights Watch, December 2010, 2–4, 8–9; 
Crozier and Candan, November 2010, p. 19, supra note 15; The Kathmandu Post, Monday 
Interview, 13 November 2011, available at http://www.ekantipur.com/the-kathmandu-post/ 
2011/11/13/oped/monday-interview/228180.html, last accessed on 17 November 2011. 
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and testimony because the State withholds documentary or other corrobo-
rating evidence.116 

State non-cooperation with politically sensitive inquiries and crimi-
nal inquiries is founded in Nepali law.117 The Commission’s power to 
demand documentation and co-operation may have to be contested before 
the courts, as the Ordinance implies that the Commission may only have 
power to write and request the removal of non-compliant Government 
personnel.118 Where elements of the State threaten witnesses, the State 
may refrain from providing protection despite the law. Were Nepal’s 
Commission not to be provided with adequate finance for a Commission-
located independent protection programme, they would be left dependent 
upon co-operation they appear unable to compel. 

The Government and the armed forces’ reluctance to co-operate 
with investigations instructs the difficulty Commission investigators are 
likely to encounter in procuring witness co-operation from security sector 
personnel. Government co-operative obligations should be incorporated, 
through focal point personnel, into Security Sector reform that assists atti-
tudinal change towards co-operation.119 

10.4.2. Foreign Co-operation 

There is also a global power dynamic to internal Nepali politics that may 
inform variance in protection assistance from Nepal’s neighbours and 
other States – depending on a witness’ perceived affiliation. The Maoists, 
allegedly viewed by the US and India as agents of Chinese influence, 

                                                   
116  The Commission of Historical Clarification in Guatemala was able to employ vast data-

bases compiled by local NGOs as well as US documentation secured via a freedom of in-
formation request, to compliment 7,338 non-public testimonies. Ordinary police investiga-
tions are already disproportionately dependent upon witness testimony due to technologi-
cal, training and equipment incapacity. See Hayner, 2011, p. 33, supra note 48; Quinn and 
Freeman, November 2003, p. 1122, supra note 44; Mandira Sharma, 2009, p. 281, supra 
note 57. 

117  The Evidence Act prohibits disclosure of unpublished confidential government documents 
and prevents compulsion of testimony from public officials when contrary to the public in-
terest. Section 43–44, Evidence Act no. 24 of 2031, 21 October 1974. 

118  S14, Section 11(3), supra note 6.  
119  Thoroughly vetted focal point personnel, of sufficient seniority to command immediate 

and unquestioned cooperation from their colleagues, should be established within State 
parastatals. Focal points need not be provided witness’ original identity and may instead 
use pseudonyms. 
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have been included on US Terror and Blocked Persons lists.120 China re-
portedly holds a primary interest in procuring Nepali co-operation in se-
curing the Tibet/Nepal border.121 India (a US regional ally) was a long 
supporter of Nepal’s former monarchy, the Nepali Congress and most 
Madhesi parties, but has recently sought Maoist rapprochement.122 These 

                                                   
120  The US has also blocked visa applications by implicated Maoist personnel. The US and its 

regional ally, India, have expressed their enthusiasm in supporting the transit of Tibetan 
refugees through Nepal to India, an issue to which the former Monarchial government was 
also non-committal. Upon receiving persistent requests from the US Ambassador that Ne-
pal assist in providing safe passage for Tibetan refugees, the then Foreign Minister under 
the King remained ambiguous. The US intimated a “special, close relationship” with Nepal 
contingent upon the Royal Government’s action on Tibetan refugees. See: Human Rights 
Watch, December 2010, p. 3; United States Department of State Cable, Ambassador James 
F. Moriarty, Crunch Time in Nepal?, 22 September 2006, Kathmandu 002587, available at 
http://wikileaks.org/cable/2006/09/06KATHMANDU2587.html, last accessed on 10 June 
2011; United States Department of State Cable, Ambassador James F. Moriarty, FM 
Pandey Seeks Special, Long-Term Relationship with US. 14 December 2005, Ref A. 
Kathmandu 2565 B. Kathmandu 2209 C. State 223674 D. Kathmandu 2568, available at 
http://www.guardian.co.uk/world/us-embassy-cables-documents/47745 last accessed on 10 
June 2011. 

121  China has engaged King Gyanendra as well as the Maoists in strengthening border control 
and preventing safe passage for Tibetan refugees to India. Maoist favouring of China as its 
principal external patron is instructed as much by previous US/Indian military support to 
the Royal Nepalese Army, as by Chinese patronage. The United States cited its military 
support to the Royal Government as having a “disproportionately influential role in per-
suading Maoist leaders to agree to a cease-fire and negotiations with the Government of 
Nepal”, see International Crisis Group, 7 April 2011, p. 15, supra note 15; Laxmanlal 
Karna, Border Security and Management in Bishnu Sapkota, The Nepali Security Sector: 
An Almanac, Brambauer Publishers, Hungary, 2009, p. 178; Jayshree Bajoria, “Engaging 
Nepal’s Maoists”, Analysis Brief, Council on Foreign Relations, 9 July 2008, available at 
http://www.cfr.org/democracy-and-human-rights/engaging-nepals-maoists/p16723, last ac-
cessed on 10 June 2011; United States Department of State Cable, Deputy Chief of Mis-
sion, Robert K. Boggs, US-Indian Cooperation and Military Assistance to Nepal, EO 
12958, Kathmandu 000280 Ref A.A.02 New Delhi 6938 B.B. New Delhi 267 C.C. New 
Delhi 641. 

122  The UCPN-M and the UML distrust the Indian government as a result. The extent to 
which Madhesi propogation of anti-Hindu sentiment resonates with New Delhi is unclear. 
India has long feared a Maoist government in Nepal would support the Naxalites, a Maoist 
insurgency in India. India lobbied the Security Council to remove UNMIN based upon the 
dubious notion that it was impeding the peace process. New Delhi concerns surrounding 
border disputes, renegotiation of the 1950 Indo-Nepal Peace and Friendship Treaty and 
China’s growing clout in Kathmandu means that Nepal re-engages India from a position of 
strength. China recently unveiled a planned three billion dollar tourism, pilgrimage and 
education center at the Buddha’s acknowledged Nepali birthplace. China also increased, 
though not to the levels of Indian assistance, its military aid to Tibet. See Jason Miklian, 
20 July 2008, supra note 15; Anand Verma, 27 May 2011, supra note 15; Council on For-
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external interests instruct the threat posed to witnesses, vicarious support 
for elements that may threaten witnesses, methods of protection and in 
particular, territories for relocation given witness affiliation.123 Nepal’s 
Commission will require MOUs with its neighbors. However, this does 
not surmount the problem of convincing States to accept witnesses 
viewed as unsavoury.124 

Ideally, a TRC programme should be sufficiently capacitated so as 
not to require State co-operation. Where sufficient capacity is not forth-
coming, Commissions need to wield discretion as to what constitutes ‘ne-
cessitating’ Government assistance. Security sector reform, if possible, 
should precede investigations and focal points of clout and integrity 
should be established within State institutions. 

10.5. Commission and Justice System Efficacy, Efficiency  
and Interdependence 

Justice sub-sectors “are inexorably linked one to the other and are best 
understood in the context of the interactive complexities of the entire Sec-
tor”.125 An assessment of an entire criminal justice system is required to 

                                                                                                                         
eign Relations, Engaging Nepal’s Maoists, 9 July 2008, available at http://www.cfr.org/ 
nepal/engaging-nepals-maoists/p16723 last accessed 10 October 2011; International Crisis 
Group, 7 April 2011, p. 2, 15, supra note 15; United States Department of State Cable, 
Amb. Michael E. Malinowski, Ambassador relays concerns about activities of Indian intel-
ligence agents, Ref Kathmandu 2282 B. Kathmandu 2298, available at http://wiki 
leaks.org/cable/2003/12/03KATHMANDU2366.html, last accessed on 10 June 2011; In-
dian express, Prachanda seeks to ‘turn over a new leaf’ in ties with India, 10 November 
2010, available at http://www.indianexpress.com/news/prachanda-seeks-to-turn-over-a-
new-leaf-in/705641/, last accessed on 10 June 2011; Council on Foreign Relations, 9 July 
2008; Ananth Krishnan and Prashant Jha, Chinese foundation plans $3 billion project in 
Nepal, The Hindu, 17 July 2011, available at http://www.thehindu.com/news/inter na-
tional/article2233492.ece, last accessed on 17 July 2011. 

123  The inherent danger in making judgments as to States’ interests is their potential fluidity, 
particularly during periods of instability or transition. These obstacles elevate the impor-
tance of ensuring robust and detailed relocation agreements between States. 

124  Witnesses may have committed or been party to serious international crimes. States, which 
may have to amend legislation requiring prosecution of a witness, are often apprehensive 
about accepting witnesses that may threaten their citizens. Amending international crimes 
legislation attracts domestic attention that may alert hostile elements to a witness’s poten-
tial destination country. Interview with member, ICC Office of the Prosecutor, 8 June 
2009, The Hague, The Netherlands. 

125  Security, Justice and Rule of Law Donor Coordination Group, Review of International 
Community Support to Access to Security and Justice and Rule of Law, 31 August 2011. 
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ascertain whether independent criminal proceedings can successfully oc-
cur as a consequence of a Commission’s investigations. If not, the conse-
quences of pursuing sensitive investigations and reporting sensitive find-
ings must be weighed. The Security, Justice and Rule of Law Donor Co-
ordination Group adopted this premise in its analysis of the political 
economy, institutional capacity, cross-sub-sector relations, social, eco-
nomic and gender issues that contextualise Nepal’s greater criminal jus-
tice system. It concluded that criminality and impunity, fuelled by politi-
cal parties’ leverage over law enforcement and justice institutions, un-
dermines the legitimacy of the law and the State.126 

10.5.1. Statement Taking and Other Investigatory Practices 

When commissions decide not to name names, not to investigate the chain 
of command, and not to attribute individual responsibility, investigators 
may be limited to discreet methods of contacting witnesses and taking 
statements (see the following section on anonymity). In conducting those 
investigations, witness co-operation may be assisted with assurances (if 
the Government grants the commissions permission to do so) that wit-
nesses will not be required to provide that testimony in a criminal trial. 

The Nepali Commission Ordinance places the burden of proof upon 
the person who “arrested or took control of” the disappeared person in 
question.127 Placing the burden of proof on these actors places them in a 
dilemma between co-operating and implicating their superiors, or attempt-
ing to undermine investigations, including by targeting witnesses. Secu-
rity sector personnel are unlikely to co-operate unless they perceive pro-
tection to be available and prosecution to be likely.128 

                                                   
126  This problem is exacerbated by patronage power structures, poverty, unemployment, rising 

inflation and discrimination that deepen divisions amongst the citizenry and the political 
parties (including within those parties). They are mitigated by some progressive elements 
within the police and the Supreme Court is cited as being at the forefront of driving 
change. Security, Justice and Rule of Law Donor Coordination Group, Review of Interna-
tional Community Support to Access to Security and Justice and Rule of Law, 31 August 
2011. 

127  Section 2(k), supra note 6. 
128  For ICC investigators, their capacity to assure witnesses of protection (both security pro-

tection and protection from prosecution) greatly assisted procurement of witness co-
operation. Interview with Civil Society actor, Kathmandu, 16 November 2011; Mahony, 
2010, p. 33, supra note 40. 
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As a consequence of the high threat level to insider witnesses in 
particular, Commission investigators have an obligation to inform wit-
nesses of the ambiguity surrounding criminal consequences of their co-
operation. Those consequences include the Government’s legal and bu-
reaucratic power not to make the submitted TRC report public; to refuse 
to prosecute cases referred by either Commission; to prosecute a cooper-
ating witness for admitted criminal acts or for providing a fake fact; and 
to demand that witnesses are interviewed by police investigators in the 
presence of the accused.129 The Ordinance obligates the Commission to 
provide details of investigated complaints to the Government.130 Investi-
gators should inform witnesses as to what those details would include, 
what identity protections will be used and what protections are and are not 
available in subsequent investigations. Repealing legislation is required to 
remove these obstacles to witness participation. The Commission’s regu-
lations should include these and other witness sensitive practices. 

Given the unpredictability of the political process and the ineffi-
cient nature of the criminal justice system in Nepal, it is difficult to fore-
see expeditious criminal processes taking place as a consequence of in-
vestigations conducted by the Commission. Investigators should also 
bring to the attention of witnesses the fact that, were their testimony re-
quired in a criminal case, the period of greatest threat is the period prior to 
testifying in court. The Commission’s investigations prolong that period 
because subsequent criminal investigations would have to occur after 
those of the Commission. Expediting statements or testimony of threat-
ened witnesses limits the period of greatest danger to witnesses. 

10.5.2. Investigating on the Basis of Naming Names 

Were names to be named, the Commission should assert its right to refer 
cases to the Attorney-General prior to submitting its report.131 The report 

                                                   
129  Under the Evidence Act, Nepalese witnesses may not be excused from answering any 

question in a criminal case, even if they may incriminate themselves in doing so. That tes-
timony may not be used in another case but may prompt an investigation. Section 28(2), 
Government Cases (Second Amendment) Act, 2049, 23 December 1992; Section 47, Evi-
dence Act no. 24 of 2031, 21 October 1974; Rule 143 and 156 of the Civil Code, 2020, as 
cited in Informal Sector Service Centre (‘INSEC’), Witness Protection: A Study Report, 
Office of the United Nations High Commissioner for Human Rights, June 2011, p. 35. 

130  Section 27, Commission Ordinance. 
131  Section 25(3), 27 (1), Commission Ordinance. 
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could then include criticism of cases not pursued. Citing constitutional 
equality before the law, 132  the National Human Rights Commission  
(‘NHRC’) could, under its implementation-monitoring role,133 advocate 
on behalf of witnesses. Were the NHRC to fulfill this function, it may 
mitigate the potential for selective prosecution, the perception of which 
often exaggerates the threat to witnesses. However, the police have previ-
ously ignored many NHRC disappearance case referrals, despite being 
compelled under law “as soon as possible, [to] investigate and collect evi-
dence”.134 

Commissions also have other bargaining chips at their disposal. 
Plea-bargaining methods of engaging with witnesses are critical to procur-
ing witness co-operation. Nepal’s Commission may, for example, dis-
creetly contact, as quickly as possible, those that carried out crimes, in 
order to negotiate their co-operation against senior personnel in return for 
amnesty. 135  Commissioners may agree to criteria with the Attorney-
General, which can be employed to waive or reduce sentence in return for 
witness co-operation, particularly since Commission discretion to provide 
amnesty is very wide.136 Clear criteria allow Commission investigators 
and protection programmes to provide witnesses an indication of the 
likely reduction in punitive consequence for full witness co-operation.137 
Outreach and other forms of information dissemination of criminal case 
selection criteria would be of particular assistance in soliciting insider 
witness co-operation and lending legitimacy to pursued cases. 

Implementation of security sector reform processes present oppor-
tunities to identify potential insider witnesses who may have diminished 
allegiance to former superiors. Methods of engaging insider witnesses 
during security sector reform must ensure their rehabilitation or reintegra-

                                                   
132  Section 13(1) Interim Constitution of Nepal, 2007. 
133  Section 30 Commission Ordinance. 
134  Interview with member, National Human Rights Commission, Kathmandu, 20 November 

2011; Section 7, Government Cases (Second Amendment) Act, 2049, 23 December 1992. 
135  Courts may also mitigate sentence by 25 percent for first-time, non-principal trafficking 

offenders who co-operate with the police, prosecution and the Court. Section 21, Human 
Trafficking and Transportation (Control) Act, 2064, 2007, supra note 61; Section 4(3), 
Disappearances Bill. 

136  Section 23 (1), Commission Ordinance. 
137  Criteria should also articulate interpretation of persons giving orders or directions (com-

mand responsibility). 
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tion experience does not arouse suspicion.138 Donors can assist Commis-
sions by making rehabilitative provision conditional on full co-operation 
with the Commission investigations. 

10.5.3. Psychosocial Protection and Assistance 

Trauma associated with witness co-operation is an issue common to Truth 
Commission investigations elsewhere. At the SATRC, ‘briefers’ were 
employed to provide psychological support before, during and post-
testimony; as well as to ensure witnesses understood the testimony’s pro-
cedures and implications.139 However, the number and training of briefers 
was inadequate, requiring professionals to volunteer in some communi-
ties.140 The SLTRC’s enabling Act required it to:  

[…] implement special procedures to address the needs of 
such particular victims as children or those who have suffe-
red sexual abuses, as well as in working with child perpetra-
tors of abuses or violations.141  

Special hearings, closed sessions, safe interview environments, wit-
ness anonymity, and trained psychosocial personnel were employed in 
collaboration with reintegration programmes and organisations already 

                                                   
138  A security sector reform strategy into which protection of co-operating witnesses is inte-

grated, poses threats to witness security. Insider combatant or officer witnesses benefitting 
from cooperation with investigators may be identified based on the rehabilitation packages 
they receive. The difficulty of maintaining anonymity in these circumstances may require 
temporary or permanent relocation and identity change. However, recommended security 
sector reform practices, such as engagement of informal security mechanisms including 
community-, youth- and gender-oriented policing, may also present an opportunity for in-
vestigators to discreetly identify potential witnesses. PLA and NA personnel marginalised 
by security sector reform and subsequently, their former political patrons, might also pro-
vide fertile sources of witness cooperation, rather than fertile sources of future instability. 
Crozier and Candan, November 2010, pp. 8 and 15, supra note 15. 

139  Glenda Wildschut and Paul Haupt, “I’ll Walk Beside You: Providing emotional support 
for testifiers at the South African Truth & Reconciliation Commission, New Tactics in 
Human Rights”, 2004; Interview with Interview with former National Prosecuting Author-
ity member, 2008, supra note 88; Interview with former prosecution member, 2008, supra 
note 78. 

140  Only 14 Briefers were on staff. Quinn and Freeman, November 2003, p. 1133, supra note 
44. 

141  Section 7(4), Truth and Reconciliation Commission Act no. 9 (2000), 10 February 2000, 
Sierra Leone Gazette CXXXI. 
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working with victims (including perpetrators).142 These methods placed 
witness interests ahead of testimony volume. These methods were helpful, 
but were also impeded by a number of Commission and non-Commission 
elements. They included confusion surrounding prosecution, absence in 
some districts of child protection agencies (‘CPAs’), fear of stigmatisation 
and re-traumatisation, and expectation of material support.143 The SLTRC 
experience highlights the need for earlier organisation of key elements 
before investigations begin. These elements include: 

1. public sensitisation to jurisdiction, goals and processes; 
2. multi-lingual, gender sensitive, and human rights trained statement 

takers; 
3. psychosocial support structures able to assist throughout the Com-

mission process; 
4. assessment and identification of ceremonies and rituals to be made 

available; 
5. child- and gender-oriented advocacy of recommendation implemen-

tation; and 
6. capacity to provide anonymity. 

The Commission Ordinance provides for ‘special arrangements’ to 
ensure children’s dignity and security.144 Psychosocial assistance should 
be made available to all psychologically vulnerable witnesses. The Com-
mission Ordinance provides for psychosocial assistance for women and 
children.145 Counsellors should accompany investigators when contacting 
                                                   
142  The UN mission to Sierra Leone and UNICEF, which identified child participants through 

its child protection and reintegration program, developed these methods. The SLTRC de-
veloped a framework for Child Protection Agency (‘CPA’) identification and support of 
child statement givers, using a designated district CPA social worker that prioritised 
statement quality and child well-being over pursuit of voluminous child accounts. While 
some NGOs prevented children from participating because of child absence in designing 
participatory processes, the framework included progressive child participation principles. 
They included the child’s best interests, voluntary participation, safety and security, physi-
cal, spiritual and psychological well-being, anonymity, gender sensitive and one-on-one 
statement taking by trained personnel, and availability of psychosocial support. The prin-
ciples were supported by a vulnerability and safety checklist that ensured the psychologi-
cal capacity and willingness of child witnesses to co-operate before they were allowed to 
do so. Saudamini Siegrist, “Children’s participation: Truth and Reconciliation Commis-
sion for Sierra Leone”, paper presented at Expert Discussion on Transitional Justice and 
Children, 10–12 November 2005, UNICEF Innocenti Research Centre, pp. 51, 53–54, 59. 

143  Saudamini Siegrist, 2005, p. 54. 
144  Section 17(7) Commission Ordinance. 
145  Section 17(7) Commission Ordinance. 
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or interviewing potentially vulnerable witnesses. The gender and institu-
tional background of the investigator and counselor should also be con-
sidered on a case-by-case basis in the context of each witness’ particulari-
ties. Witness sensitive reporting stations and economic provision to facili-
tate witness travel should be provided.146 Prior to witnesses testifying be-
fore the Commission, programme regulations should be created that re-
quire full briefing of witnesses on the anticipated nature of testimony and 
questioning, practices and procedures, as well as employed and alternative 
protective and support measures (psychosocial and economic). Regula-
tions should also provide for protection and assistance post-Commission, 
were testimony to be required in subsequent court cases.147 

                                                   
146  An absence of financial means to attend court is commonly found by district attorneys to 

prove prohibitive for many witnesses’ ambitions to participate. Some donors including 
DFID, UNICEF and the Supreme Court, which has a large action plan and is seeking do-
nor support, have advocated special buildings or rooms with psychosocially trained police 
officers. In addition, there is a joint programme between UNICEF Para-Legal Committees 
(‘PLCs’), UNFPA (Health workers) and UNIFEM (law enforcement) to make interven-
tions on GBV. UNFPA has recently commissioned a study to track GBV in national re-
sponse systems. Interview with justice sector donors, 23 November 2011, Kathmandu; Se-
curity, Justice and Rule of Law Donor Coordination Group, Preliminary Mapping, Rule of 
Law / Security and Access to Justice in Nepal, October 2010, p. 5. Interview with member, 
Attorney-General’s office, 22 November 2011, Kathmandu. 

147  Evidence Act provisions requiring the presence of all parties, do not necessarily prohibit 
the use of screens, voice distortion and pseudonyms to protect witness identity. A pro-
posed criminal procedure bill, allowing admission of written or video witness testimony 
without cross-examination, appears to contradict the accused right to cross-examine a wit-
ness. Nepali law also provides ad hoc anonymity in some circumstances. The Human Traf-
ficking Act for example, criminalises disclosure of a victim’s identity and provides for in 
camera court proceedings. The Supreme Court of Nepal has held that confidentiality may 
be provided to protect highly personal information which may attach stigma or prevent a 
person from doing their job, and which is not essential for a specific legal purpose. The 
court found that the right to privacy has its own significance for women and children when 
read in the constitutional context of their physical and mental safety. The court found that 
protection of a witness or party to the conflict’s privacy should be assessed on its necessity 
and appropriateness without prohibiting defence questioning, in an in-camera session, of 
the witness. The Supreme Court’s decision, given the clear legislative preference for the 
right of counsel to cross examination in the Evidence Act, indicates that physical and psy-
chological wellbeing should be given weight by Commissioners when determining the 
rights of the implicated. While the provision of financial compensation for testimony-
related expenses (travel, food, etc.) is provided for in the Commissions’ bills, it should also 
be brought to witnesses’ attention that the travel expenses for testimony in subsequent 
criminal proceedings is also provided for by the States Cases Regulation. However, under 
the proposed national protection programme the police anticipate only a small stipend be-
ing provided. See Section 38–35, 49, Evidence Act no. 24 of 2031, 21 October 1974; A 
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Unfamiliar and formal environments can be intimidating for those 
witnesses that testify rather than provide witnesses statements. Local and 
international CPAs or gender-oriented NGOs 148  should be consulted 
whenever a witness or their guardian is considering co-operating in a way 
that may disclose their co-operation or cause trauma. 149  Investigators 
should err on the side of anonymity when interpreting witness vulnerabil-
ity to stigmatisation, age and the capacity to adequately consider the me-
dium to long-term repercussions of co-operating. Distinguishing between 
the absence of witness apprehension to testify and vulnerability to psy-
chological or other post-testimony harms requires careful consideration of 
the witness’s testimony and psychological condition. Psychosocial offi-
cers or, where appropriate, family members should sit with vulnerable 
witnesses. 150  Accompanying persons should be provided discretion to 
alert commissioners to particular sensitivities prior to as well as during 
testimony. Accompanying persons should ensure that witnesses under-
stand their rights, clarify questions, and ensure witnesses are granted time 
to gather their emotions and thoughts. Fears of stigmatisation on the part 
of perpetrator or victim witnesses also instruct their participation, which 
may be inflammatory, particularly if the process is poorly managed. Tim 
Kelsall provides the most prominent empirical evidence of the an-
                                                                                                                         

Bill Made to Amend and Consolidate Prevailing Laws in relation to Criminal Cases, 2067 
(2010); Section 25, 27, Human Trafficking and Transportation (Control) Act, 2064, 2007, 
supra note 61; Sapana Pradhan and others v. Office of the Prime Minister, Supreme Court 
Division Bench, Writ 3561 of 2063 (2006); Citing Article 20(3) of the Constitution. Sa-
pana Pradhan and others v. Office of the Prime Minister, 2063 (2006); Rule 15(3) State 
Cases Regulation 2055 (1999) cited in Informal Sector Service Centre (‘INSEC’), Witness 
Protection: A Study Report, Office of the United Nations High Commissioner for Human 
Rights, June 2011, p. 35; Interview with member, Nepal Police, 22 November 2011, 
Kathmandu. 

148  Often there are many NGOs working on the same issue that may require coordination with 
all programs – co-ordination that may assist subsequent justice sector reform initiatives. In 
some instances there are 25 or so NGOs or INGOs working on the same issue, stated one 
donor. Interview with justice sector donor, 23 November 2011, Kathmandu; Security, Jus-
tice and Rule of Law Donor Coordination Group, Preliminary Mapping, Rule of Law / Se-
curity and Access to Justice in Nepal, October 2010. 

149  Para-legal committees of 15–20 women already set up and trained to advise vulnerable 
complainants may also be consulted. These committees have faced the obstacle of the ab-
sence of a formal justice system perceived as safe because many female victims fear that 
upon reporting rape, police officers may also rape them and refrain from taking the case 
seriously. Interview with justice sector donor, 23 November 2011, Kathmandu. 

150  Protection personnel should assess the suitability of witness appointed family members 
where witnesses prefer that form of support. 
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tagonisng and inflammatory role community ‘truth-telling’ can play. At 
SLTRC hearings in Tonkolili district, contested truths provided by former 
combatants prompted such disharmony that physical altercations almost 
broke out.151 Local cultural and religious leaders may also be used to calm 
audiences and witnesses and, where appropriate, give local hearings le-
gitimacy. Antagonisms, argues Kelsall, were only overcome when the 
Commissioners stepped aside and allowed local elders to conduct rituals 
where combatants asked for forgiveness without admitting specific 
crimes. The TRC Act allowed the Commission to call upon local chiefs 
and elders to step in and facilitate healing and reconciliation. These cere-
monies inevitably compromised witness anonymity and were commonly 
reserved for perpetrators, but may have been considered for known former 
child combatants or victims where indigenous processes were available.152 
Travel to and appearance at commissions should ensure anonymity, dis-
cretion and psychological well-being.153 

10.5.4. Anonymity 

The Commission provides for, at witnesses’ discretion, the most effective 
method of witness protection: anonymity (confidentiality of information 
that might identify a witness).154 Vetting and corroboration of testimony 
instructing the Commission’s report or case referral to the Attorney-
General becomes more important where anonymity is at the witness’ dis-
cretion. Maintaining witness anonymity will be challenging in an envi-
ronment where persons are often rightly or wrongly perceived by their 
communities to be co-operating witnesses.155  

                                                   
151  Tim Kelsall, “Truth, Lies, Ritual: Preliminary Reflections on the Truth and Reconciliation 

Commission in Sierra Leone”, in Human Rights Quarterly, 2005, vol. 27, no. 2, pp. 361–
391. 

152  See Section 7(2), Truth and Reconciliation Commission Act no. 9 (2000), 10 February 
2000, Sierra Leone Gazette CXXXI; Tim Kelsall, Truth, Lies, Ritual: Preliminary Reflec-
tions on the Truth and Reconciliation Commission in Sierra Leone, Human Rights Quar-
terly, Vol 27, No 2, 2005, pp. 361–391. 

153  Immediately prior to testimony, witnesses should be kept with psychosocial personnel in a 
room. They should be taken to testify via a discreet route so as to avoid encountering per-
sons other than the accompanying protection personnel. 

154  Anonymity is also provided for under the Human Trafficking Act. Section 17(6) Commis-
sion Ordinance. Section 20, Human Trafficking and Transportation (Control) Act, 2064, 
2007, supra note 61. 

155  Interview with Civil Society actor, 20 November 2011, Kathmandu. 
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Truth commissions distinguish themselves from ordinary criminal 
investigations by their ability to collect and aggregate information cor-
roborated from a wide variety of sources. When investigations focus on a 
large number of incidents of abuse, human rights and other civil society 
reports and sources can be used to direct investigations and to corroborate 
witness testimony. Building public confidence in the professionalism and 
independence of both Commissions’ investigatory apparatus is critical to 
soliciting witness co-operation. It is particularly important for those famil-
iar with the experience of making first information reports to police.156 

The availability of anonymity, investigative intent to maintain ano-
nymity, and discreet methods witnesses should employ in contacting the 
Commissions must be clearly communicated to the public through easily 
accessible mediums. Like Sierra Leone, South Africa sought to develop 
institutional legitimacy and witness confidence by sensitising the popula-
tion to the availability of witness protection and anonymous testimony. At 
the SLTRC, anonymity was important in ensuring witnesses’ physical 
security. However, in instances where anonymity was compromised, wit-
nesses commonly attracted community stigmatisation. Demonstrating that 
witnesses could provide anonymous testimony and avoid the stigma of 
perceived community betrayal may have been as attractive as maintaining 
one’s security, and is often a significant source of encouragement for per-
sons considering providing a statement or testimony. The SLTRC, like the 
SATRC, used public dissemination of selected witness testimony and 
availability of anonymity to encourage participation. Radio constituted the 
primary medium for disseminating information about the TRC (including 
testimony) that Hayner cites as explaining a 10 percent increase in perpe-
trator testimony. A poll conducted by a local non-governmental organisa-
tion, the Campaign for Good Governance (‘CGG’), found that 60 percent 
thought it was beneficial, 58 percent were willing to testify, and 49 per-
cent thought it should be mandatory for people to testify. However, 83 
percent understood the SLTRC partially or not at all, 60 percent believed 
it would not, or were unsure if it could, provide security and confidential-
ity to witnesses and only 43 percent thought the commission would be 
independent.157 Similarly, a Nepali Commission should also communicate 

                                                   
156  Victim representative speaking at a meeting with victims and victim representatives, 22 

November 2011, Kathmandu. 
157  See South Africa Press Association, 4 April 1996; Campaign for Good Governance, Opin-

ion Poll Report on the TRC and Special Court, 2002, available at http://www.sie rra-
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the level of anonymity achieved and maintained by investigating institu-
tions such as the NHRC that refer cases to it. Commissions should also 
ensure that witnesses understand the possibility that the State will have to 
disclose their identity to an accused, if the witness is required to repeat 
testimony in a criminal trial.158 

The capacity of a commission to maintain witness anonymity dur-
ing the commission process is largely dependent upon the quality control 
of adopted fact-finding practices. These practices are more important in 
the context of Nepal’s socio-political networks.159 Use of private, one-on-
one interviews or statement taking, as well as anonymity of investigative 
personnel and intermediaries facilitates greater discretion in witness con-
tact. At the ICC, psychosocial assessment and approval by protection pro-
gramme personnel is required before investigators may approach vulner-
able witnesses. In the court’s infancy, when investigators elevated the 
need to quickly contact witnesses above witness security, local popula-
tions were alerted to investigators’ identities. Revised ICC practices em-
ploy local intermediaries to discreetly contact witnesses and set up meet-
ings in secure locations during routine witness departure from communi-
ties or work places. At these meetings, protection personnel evaluate wit-
ness capacity to testify and endure protective measures, as well as the se-
curity implications of witness co-operation. ICC investigators conduct an 
assessment of the evidential value the witness’ testimony will likely pro-
vide. Investigation of witnesses’ place and nature of residence as well as 
the number of witnesses’ dependents is then carried out. The SLTRC pri-
marily used third party or local investigator methods of contacting and 
maintaining contact with witnesses. Private one-on-one interviews were 
the most common form of testimony. As anonymity was established and 

                                                                                                                         
leone.org/Other-Conflict/CGG-0303.html, last accessed on 9 January 2009; Hayner, 2011, 
p. 59, supra note 48. 

158  In Nepal, State attorneys are bound to make full disclosure to the accused within 25 days 
of indictment. These institutions may include both the police and the National Human 
Rights Commission, in which civil society actors hold little faith as to the extent to which 
such institutions are able to conduct investigations that preserve anonymity. The NHRC 
investigators are not trained in witness sensitive practices and would hand over around 
1,000 already investigated cases to the commissions, were they created. Interview with 
Civil Society actors, Kathmandu, 2 December 2011; Interview with member, Attorney-
General’s office, 22 November 2011, Kathmandu; Interview with member, National Hu-
man Rights Commission, Kathmandu, 20 November 2011 

159  Interview with Civil Society actor, Kathmandu, 2 December 2011. 
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maintained, witnesses became more confident about providing sensitive 
information and less fearful that incriminating evidence would be pro-
vided to and acted upon by the Special Court. Nonetheless, combatants 
were prevented from co-operating due to the Court’s close geographic 
proximity to the TRC, as well as a prosecution statement being the only 
guarantee of Court/TRC’s non-cooperation.160  Ensuring all precautions 
are taken should not be subordinated to the interests of speedy access to 
information, which can have disastrous consequences. Kenya’s failure to 
put appropriate protective measures in place prioritised investigations 
above its witnesses’ physical and psychological well-being. The subse-
quent killing of co-operating human rights activists and whistleblowers 
prompted other witnesses to publicly disassociate themselves from their 
evidence. The possibility that targeted killings in Guatemala are linked to 
the infiltration of the CEH or co-operating NGOs’ databases, like Kenya, 
exemplifies the importance of anonymity and the danger of utilising wit-
nesses previously employed by NGOs, or by other investigations.161 

Anonymity during testimony requires a discussion of international 
legal obligations. A contestation of public goods occurs when the rights of 
an accused, or in the case of a commission, the right to personality and 
reputation, confronts witnesses’ rights to protection. In contesting impli-
cated persons’ rights to avoid defamation or unsubstantiated accusation 
(particularly relating to international crimes), conflicting bodies of juris-
prudence have emerged. In law, the right to examine, or have examined, a 
witness testifying against you was held as subordinate to a witness’s right 
to anonymity before the International Criminal Tribunal for the Former 
Yugoslavia and the European Court of Human Rights.162 However, the 

                                                   
160  The author formerly worked at the TRC in 2003. See Mahony, 2010, pp. 32–34, supra 

note 40; Human Rights Watch, “Courting History: The Landmark International Criminal 
Court’s First Years”, 2008, p. 56, available at http://www.hrw.org/en/node/62135/sect 
ion/1, last accessed on 10 January 2009. 

161  Nzau Musau, Witnesses targeted over Waki envelope, Nairobi Star, 13 July 2009, available 
at http://multimedia.marsgroupkenya.org/?StoryID=260720&p=Mutula+Kilonzo, last ac-
cessed on 14 July 2009. 

162  The ECHR held that the accused’s right to interrogate the authenticity of testimony includ-
ing witness credibility outweighed the need to mitigate an organised criminal threat. The 
European Convention on Human Rights covers both adversarial and inquisitorial systems 
(Section 8, 35(3)(i)). International Criminal Tribunal for the Former Yugoslavia, Prosecu-
tor v. Duško Tadić, Decision on the prosecutor’s motion requesting protective measures 
for victims and witnesses, Trial Chamber, UN Doc. IT-94-1-T, 10 August 1995; European 
Court of Human Rights. Kostovski v. The Netherlands, European Court of Human Rights, 
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ICC allows judges to weigh the threat with the right to a fair trial.163 In 
Nepali law, legal provisions protect witness identity and security, particu-
larly for women and children.164 A proposed Criminal Code would allow 
testimony via video link for security reasons.165 

The consequences of witness anonymity are less severe for persons 
implicated by testimony before a commission of inquiry than a criminal 
proceeding. A scarcity of jurisprudence exists that considers how the ab-
sence of criminal implications instructs re-evaluation of the balance be-
tween witness rights to security and the rights of implicated persons. If the 
commissions decide not to name names or hold public hearings that im-
plicate individuals, this issue will not require consideration. The 
SATRC’s Act barred Commission testimony from admission in criminal 

                                                                                                                         
10/1988/154/208, 11454/85, 166 Series A, 20 November 1989, p. 43, available at 
http://www.juridischeuitspraken.nl/19891120EHRMKostovski.pdf, last accessed on 10 
January 2009. 

163  The place, time and date of prosecution meetings with witnesses may be redacted from 
witness statements provided to defence counsel if the threat outweighs the right to a fair 
trial. International Criminal Court, Situation in the Democratic Republic of the Congo in 
the case of The Prosecutor v. Germain Katanga, Judgment on the appeal of the Prosecutor 
against the decision of Pre-trial Chamber I entitled “First decision on the prosecution re-
quest for authorization to redact witness statements”, Appeals Chamber, Case No. 01/04-
01/07, 13 May 2008, p. 36, available at http://www.icc-cpi.int/iccdocs/doc/doc492175. 
PDF, last accessed on 10 January 2009. 

164  Under the Human Trafficking Act, victim’s certified statements are admissible “even if the 
victim does not appear” and the statement assert facts the defence cannot cross-examine. 
As discussed below under ‘psychosocial support’, the Supreme Court of Nepal favours 
anonymity where women and children appear as witnesses. The in camera hearing guide-
lines prepared by the National Judicial Academy with support from UNIFEM have been 
adopted. They are being disseminated widely at central and district level among judges and 
law practitioners. Compromising accused rights in adjudicating serious criminal cases 
suggests Nepali law leans toward the witnesses’ security rather than the accused’s rights. 
For example, Section 51 of the Evidence Act (no. 24 of 2031, 21 October 1974) provides 
that counsel should not ask questions that unnecessarily insult or annoy the witness. Sec-
tion 6(3), Human Trafficking and Transportation (Control) Act, 2064, 2007, supra note 61; 
Article 4, The Procedural Directives on Maintaining Secrecy of the Parties in the Cases of 
Special Nature, 2064, Supreme Court of Nepal, available at http://www.supremecourt. 
gov.np/download/Gopaniyata_Nirdesika.pdf, last accessed on 10 June 2011; Security, Jus-
tice and Rule of Law Donor Coordination Group, Preliminary Mapping, Rule of 
Law/Security and Access to Justice in Nepal, October 2010, p. 5. 

165  Section 109 of Draft Criminal Procedure Code and Criminal Offences (Offence and Im-
plementation) Act 2067 as cited in Informal Sector Service Centre (‘INSEC’), Witness 
Protection: A Study Report, Office of the United Nations High Commissioner for Human 
Rights, June 2011, p. 36. 
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proceedings.166 The High Court held that the witnesses’ right to privacy 
and security167 outweighed an implicated person’s right to disclosure of 
the witness’s identity. However it did require that implicated persons have 
reasonable time to make representation and give information about the 
implicating incident. The Court held that where witness identity or secu-
rity would be compromised, disclosure of “witness statements or other 
relevant documentation” went too far. It also held that “reasonable and 
timeous” notification allows implicated parties to be present or provide 
legal representation at the hearing and if able and willing, to contest the 
evidence and, if permitted, to cross-examine the witness. What constituted 
“sufficient evidence” would “depend upon the facts of each individual 
case”.168 Witness anonymity and closed hearings have been the norm in 
South and Central American Commissions. However, the absence of pub-
lic cross-examination of witnesses is problematic for a commission seek-
ing to make factual claims in its report about a chain of command or 
command responsibility. Naming names under circumstances of broad use 
of anonymity would best be avoided where witnesses are not cross-
examined. 

10.5.5. Post-Testimony Protection (Formal or Advised) 

If a Nepali Commission were to provide formal protection and investigate 
individual criminal responsibility, uncertainty surrounding subsequent 
punitive processes may complicate the admission of insider witnesses. 
Because of the identifiable nature of insider witness testimony, formal 
protective measures (relocation and identity change) are more often re-
quired. Focusing protection on insider witnesses also mitigates cost by 
keeping admission numbers low. The SATRC adopted this model, admit-
ting approximately 150 of 23,000 witnesses.169 Crime scene witnesses are 
often either not known to the implicated person or are so numerous that 

                                                   
166  Unless testimony is willfully false, misleading, or prompts a question of law. Section  

31(3), Promotion of National Unity and Reconciliation Act 34 of 1995 citing 39(d)(ii) of 
the said Act and Section 319(3) of the Criminal Procedure Act 51 of 1977. 

167  See Section 11 on the Commission’s victim related governing principles. Promotion of 
National Unity and Reconciliation Act. 

168  Du Preez and Van Rensburg v. Truth and Reconciliation Commission, 18 February 1997, 
Case no 426/96 Supreme Court of South Africa, pp. 39, 42–46. 

169  Paul van Zyl, 1999, p. 656, supra note 78; Quinn and Freeman, November 2003, p. 1121, 
supra note 44. 
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testimony rarely identifies them. In establishing individual command re-
sponsibility, few episodes of abuses, where orders or knowledge can be 
proven, might be focused on to limit the number of formally protected 
witnesses. A small number of most responsible persons could still be tar-
geted under such circumstances.  

How wide a net a prosecutorial phase casts, poses other protective 
dilemmas for fact-finding commissions. The amnesty in the Nepali Ordi-
nance does not appear to have a particular threshold in terms of culpabil-
ity. Were those of command responsibility to be pursued for prosecution, 
the immediate subordinates of those persons could be targeted as potential 
witnesses. However, if the scope and exercise of discretion is greater, 
those insider witnesses may also be required to serve protected prison 
time. Prison time requires temporary relocation for the witness’ family 
before release and, if required, permanent relocation. Witnesses likely to 
encounter this predicament should be avoided, where alternative evidence 
is available. 

Temporary relocation may need to be immediately arranged upon 
initial contact with a witness, when a threat is reported or perceived.170 
During temporary protection,171 the programme can collate information 
and decide on admission to the formal programme or adoption of alterna-
tive methods. 172  Alternative methods include temporary relocation for 
three to four weeks before and after testifying, ensuring witnesses are able 
to contact protection personnel, regular investigator-witness contact, pro-
tection personnel follow up and periodic evaluation of the threat and pro-
tective measures.173 Where a Nepali Commission refers cases to the At-
torney-General, the arrest of the accused may also allow for bail condi-

                                                   
170  A period of two weeks was used by the SATRC. Interview with former prosecution mem-

ber, 2008, supra note 78. 
171  As was employed at the South African TRC. 
172  This period of protection should also be employed to build trust by taking victim impact 

statements, and sensitise witnesses as to the modalities and consequences of various forms 
of protection. 

173  Continued temporary relocation should cease when the threat has diminished, allowing 
repatriation and use of other alternative police and programme monitoring measures. 
These measures are similar to those available under the Human Trafficking Act. The Act 
provides for any or all protection measures, including: security during travel to and from a 
case, temporary police protection and access to a rehabilitation center. Interview with for-
mer prosecution member, 2008, supra note 78; Section 26, Human Trafficking and Trans-
portation (Control) Act, 2064, 2007, supra note 61.  
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tions that mitigate the threat. Under such circumstances, the Commission 
programme, in co-operation with police, should closely monitor the en-
forcement of bail conditions. 

The criterion to admit witnesses to formal protection is also am-
biguous under the Commission Ordinance.174 The Ordinance lends arbi-
trary admission power to the Commission that may lead to unprotected 
witnesses that merit protection, and inefficient allocation of resources pro-
tecting witnesses that do not require it. In creating a witness protection 
programme, Commissioners should construct admission criteria to be em-
ployed by the Chief Protection Officer, including: 
1. Availability and effectiveness of alternative protective meth-

ods, including anonymity. 
2. The threat to the witness as a consequence of co-operation: 

a. Capacity of the implicated person(s) and affiliates to execute 
the threat.175 

b. Willingness of the implicated person(s) and affiliates to 
execute the threat.176 

3. The importance of the witness’ testimony (substance, credi-
bility and possibility of alternatives): 
a. Psychological capacity to provide credible testimony. 

4. The ability of the witness and family/dependents to temporar-
ily or permanently relocate: 
a. The families’ cultural and economic adaptability. 
b. The threat the witness or accompanying persons may pose to 

their new community. 
c. Psychological capacity to adjust to protective measures.177 

The Ordinance asserts protection ‘as prescribed’.178 However, best 
testimony outcomes are achieved through equitable and clearly under-
                                                   
174  Section 17 provides that the Commission “shall make appropriate arrangements” Commis-

sion Ordinance. 
175  Including the clout of the implicated person/s as assessed by programme intelligence per-

sonnel. 
176  Including the likelihood of effective criminal proceedings against implicated person(s), 

independence of the criminal justice system, and other implications (including the politi-
cal, social, economic) of testimony. 

177  Based on counsellor and psychologist reports as well as witness and victim impact state-
ments. 
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stood obligations under a memorandum of understanding (‘MOU’).179 
Where the number of accompanying persons asserted by the witness is 
high, the protection officer must assess relations before deciding to nego-
tiate an MOU.180 Commissions should also provide a mechanism for ap-
peal of admission or termination decisions that protects anonymity during 
that process.181 

In Nepal, the issue of relocation is complicated by its diversity, dis-
tinctiveness and community oriented society. 182  External relocation is 
                                                                                                                         
178  Section 17(8) Commission Ordinance. 
179  A detailed negotiation of the admission MOU reduces the likelihood of subsequent dis-

agreement. MOU should include protective measures, conditions of material and counsel-
ing provision, the identity of accompanying persons, the witness’ testimony and other ob-
ligations, the witness’ voluntary participation and termination conditions. Where neigh-
bouring or co-operating States have protection programs, MOU’s should seek to replicate, 
as far as is equitable, those States’ MOUs. The MOU should also make clear the condi-
tions instructing sanction or termination as a consequence of witness failure to fulfill obli-
gations. This should include conditions under which the witness’ identity would be dis-
closed (for re-engagement in serious criminality for example). Most conditions revolve 
around the threat subsiding. 

180  Determining accompanying persons’ admissibility requires weighing of social, cultural, 
economic and political elements instructing relations with the witness. In Nepal, where 
cousins are often referred to as brothers and sisters, the conception of family is wider than 
in western culture. Negotiations with witnesses must make clear that, unless exceptional 
circumstances dictate otherwise, only immediate, and not extended family or loved ones 
may relocate. While some States legislate to specifically allow witness’ ‘family’, ‘associ-
ate’, ‘household’, or person ‘in a close relationship’ to accompany witnesses, it only al-
lows, rather than obligates programs to include those persons. Section 1(1)(xx), Republic 
of South Africa, Witness Protection Act (Act 112 of 1998), Government Gazette, Cape 
Town, 19523. Interview with Civil Society actors, 5 July 2011. 

181  Kenyan legislation includes a witness protection appeals tribunal on which a high court 
judge and two other presidential and ministerial appointees sit. In Nepal, three commis-
sioners could sit on an ad hoc appeals tribunal. This may be done under the Provision al-
lowing for sub-committees to be established. Commissioners should be appointed, based 
on their capacity to evaluate threat, testimony value, and witness (and their family’s) abil-
ity to relocate. Section 3(U), Witness Protection Act 2006 (Act 16 of 2006), Kenya Ga-
zette 3513, Nairobi; Section 31, 34 TRC Bill. 

182  Whilst Nepal’s relatively high population density indicates internal relocation may be ap-
propriate, the diversity of over 100 ethnicities and over 90 languages and dialects assists 
identification of relocated persons in a particular area or community. In the early 1990s 
various groups organised to defend cultures and practices that distinguished some groups 
from others. Nepali society also instructs a level of neighborly inquisition unfamiliar to 
persons from western metropolitan centres. External co-operation in relocation has been a 
source of frustration for many witness protection programs. In the United States, for ex-
ample, numerous metropolitan areas with diverse ethnic and cultural populations make in-
ternal relocation a particularly viable option. In Sierra Leone, internal relocation is more 
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therefore preferable to the risk of neighbourly or community suspicion or 
detection. However, external relocation relies on consistent external co-
operation and is expensive, particularly if witnesses are required to testify 
in subsequent criminal proceedings. 183  Advised relocation (where wit-
nesses bear relocation costs and the protection programme has no official 
role) may provide a cost-effective alternative.184 

10.6. Conclusion 

Fact-finding commissions investigating core international crimes instruct 
us that quality control must be shaped by the security dynamics of the cir-
cumstances in which fact-finding occurs. Relocation may be prohibitively 
expensive for many crime scene witnesses. However, using relocation to 
protect a small number of high-level insider witnesses from each party to 
the conflict, can obtain information beyond the reach of orthodox investi-
gative practice. Many of the variables instructing the safety of witness co-
operation with Nepal’s proposed Commission remain unclear or in a con-

                                                                                                                         
difficult where only two major metropolitan centres exist and commerce and social inter-
action is commonly based on ethno-regional relations. External relocation, for many 
States, is the only viable option in cases where a high level of post-testimony threat per-
sists. In Nepal, large metropolitan centres are sparse and an inquisitorial culture readily 
identifies persons according to their ethno-regional background, through language and ac-
cent. See Jason Miklian, 20 July 2008, p. 4, supra note 15; Interview with Civil Society 
actors, ICTJ, 5 July 2011. 

183  Investigator interviews and court testimony may require trips travel back to Nepal. The 
gap between Commission testimony and criminal proceedings may be exaggerated by an 
incapacitated investigative, prosecutorial or judicial system, or political interference in 
criminal processes. Longer processes bear both financial programme cost and psychologi-
cal burdens for witness. Co-operation with external authorities, or permission to relocate 
witnesses into other sovereign territories, will be of critical importance. Establishing focal 
point personnel within the co-operating State’s intelligence and security apparatus is es-
sential to responsive and confidential co-operation. Like Nepali government focal points, 
their authority to make decisions without impediment is critical. Crozier and Candan, No-
vember 2010, p. 19, supra note 15. 

184  The availability of multiple forms of assisted relocation, including assisted application for 
asylum or other migrant status, may significantly reduce relocation costs comparative to 
formal programme protection. Witnesses and accompanying persons should be thoroughly 
briefed on self-deployable methods that obstruct detection by hostile elements. In the con-
text of only 30 of the previously 250 industries operating in the Morang-Sunsari industrial 
corridor driving Nepali migration to India, economic migration is unlikely to arouse suspi-
cion. The laxity of Nepal’s security on both the Chinese and Indian borders facilitates vol-
untary relocation without ordinarily prerequisite State co-operation. Crozier and Candan, 
November 2010, p. 8, supra note 15.  
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stant state of flux. Witness safety requires careful consideration of the 
merits of sensitive investigations. 

The security dynamics instructing quality control is instructed by 
the sequence of critical elements of post-conflict peacebuilding. Engaging 
in fact-finding before stabilising processes, such as disarmament, demobi-
lisation and other security sector reform initiatives, increases the threat to 
witnesses and the wider community, elevating the required level of fact-
finding quality control. In Nepal, the interests of witness security would 
be enhanced by the sequencing of post-conflict peace-building that placed 
constitutional reform and security sector reform before the sensitive in-
vestigation of abuses. This position must be balanced with the harms of 
delayed (and potentially denied) justice.185 The Commission and the Gov-
ernment shall have to weigh the integrity and extent of their historical nar-
ratives with the security of the witnesses the Commission hopes to en-
gage. The Ordinance, in its current form, does not provide adequate cer-
tainty as to subsequent prosecutorial action (or inaction) or ensure ade-
quate protection for witnesses, given the current security dynamics. The 
threat to witnesses, therefore, may outweigh the benefit of investigating 
individual command responsibility. The cause of safely addressing impu-
nity is dependent upon security sector reform, justice sector reform, con-
stitutional reform (establishing a department of public prosecution inde-
pendent from the executive) and revisions to the Ordinance establishing 
the Commission that provides independence, capacity and power to com-
pel co-operation. 

Five key elements determine the effective function of witness pro-
tection programmes and adequate witness-sensitive quality control in fact-
finding. The first is the financial, security and political parameters within 
which protection functions. In Nepal, the recent provision of an ambigu-
ous amnesty lends political, financial and security uncertainty for the 
Commission’s investigative mandate and for witness security. Donors 
may be willing to fill the financial gap for protection left by a potentially 
unwilling or unable State. However, a process perceived as established to 
selectively prosecute or to placate justice pressures could turn donors 
away. 

                                                   
185  A report of victims’ remains being moved appears to diminish the availability of forms of 

evidence other than witnesses. Interview with member, National Human Rights Commis-
sion, Kathmandu, 20 November 2011. 
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Political dynamics and donor clout are also instructive as to the 
second element: programme independence. Donor leverage may be em-
ployed to dissuade political pressure on Commissions to use national pro-
tection programmes, run by low-level personnel and prone to political 
manipulation. Commissioners’ willingness to establish an independent 
programme will be critical to the Commission’s capacity to protect wit-
nesses, procure authentic testimony, and construct a legitimate and objec-
tive historical record. A programme structure with clear admission crite-
ria, exclusive admission discretion located in the Chief Protection Offi-
cer’s hands (an appointee of impeccable integrity), would significantly 
advance witnesses’ physical and psychological security. 

The third element: capacity to procure State and non-State co-
operation is instructed, in theory, by the Commission’s proposed founding 
documents. The Ordinance compels State co-operation, with caveats of 
personnel working within their obligations. Security sector elements have 
proven intransigent in complying with investigations into abuses, a trend 
potentially exaggerated under the provided amnesty. The effectiveness of 
security sector reform is a critical prerequisite to the sector’s co-operation 
with investigations, as well as the State’s capacity and willingness to ap-
prehend accused in subsequent criminal processes. Commissions per-
ceived as independent and legitimate would instruct non-State, particu-
larly civil society groups’, willingness to co-operate. Early engagement of 
these stakeholders increases the chances of their co-operation. 

The Nepal Commission’s protection programme will be dependent 
upon the efficacy and efficiency of the justice system as a whole. This 
critical fourth element instructs the amount of time witnesses will likely 
spend under protection before testifying in subsequent criminal cases. 
This factor also dictates the likely success of attempted prosecution, the 
cases that are pursued, and the witnesses that are protected.  

The final element instructing a protection programme’s effective 
function is the nature and scale of the threat to witnesses. The Commis-
sion’s diminished punitive consequences and the criminal justice system’s 
uncertain capacity to independently prosecute politically sensitive cases 
mitigate a historically severe threat from the security sector, the political 
class and affiliated criminal groups. It is very concerning that elements 
within the political elite have called for a national programme controlled 
by the security sector, elements of which pose the greatest threat to poten-
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tial Commission witnesses.186 These concerns require the immediate at-
tention of donors, local and international civil society groups and all 
stakeholders hoping to safely learn the truth about abuses during Nepal’s 
civil conflict.  

Nepal appears to have two broad options before it. One option is to 
refrain from naming names. If the security and political situation remains 
precarious, it is unlikely that naming names or investigating and reporting 
on the chain of command is in the interests of witness security. The best 
investigative and psychosocial practices should ensure anonymity, and 
prioritise the interests of vulnerable witnesses Those practices should be 
made known to the public through a sensitisation campaign that allows 
potential witnesses to make the best informed decision as to their own 
participation. A commission providing amnesty should attempt as best as 
is possible to facilitate community and indigenous reconciliatory proc-
esses that mitigate antagonisms and localised potential for future instabil-
ity. 

The second option is to investigate the chain of command and to 
name names. Were this approach to be taken, ambiguity relating to am-
nesty must be clarified. If the Government intends to go forward with 
prosecutions, Nepal’s criminal justice system will require witness sensi-
tive reform as well as reforms enabling capacity to prosecute international 
crimes cases. The Commission will also require formal protective capac-
ity. The Commission would have to sensitise the broader public, as well 
as individual witnesses, as to the likelihood of their testimony being used 
in a subsequent prosecution, the potential consequences for their security, 
and the available capacity to provide protection should related prosecu-
tions occur. This approach may require significant external support. 

Current Nepali capcity and political will does not provide for a 
level of fact-finding quality control sufficient for safe investigation and 
prosecution of persons most responsible for crimes during the conflict. 
Nepali civil society actors must be more transparent about the associated 
risks of pursuing, in the near term, criminal accountability or even the 
naming of names for those most responsible for crimes. An over-zealous 
approach, reproducing witness security outcomes similar to those in 
Kenya, risks further undermining Nepali faith in government fact-finding 

                                                   
186  Moves towards this programme have slowed recently. Interview with member, Ministry of 

Peace and Reconstruction, 20 November 2011, Kathmandu. 
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and alienating would-be witnesses from future investigations. That sce-
nario would undermine, not advance, the fight against impunity. 
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11 
______ 

Fact-Finding in the Former Yugoslavia:  
What the Courts Did 

David Re* 

11.1. Introduction 

The United Nations sent many fact-finding missions into the former 
Yugoslavia during the armed conflicts that occured between 1991 and 
1999. The reports of several were influential in persuading the Security 
Council to establish the first UN war crimes tribunal, the International 
Criminal Tribunal for the Former Yugoslavia, in 1993. The main fact-
finding missions – those of the United Nations Commission on Human 
Rights (‘UNCHR’) and the Security Council itself – submitted over 20 
reports, while fact-finding missions of other intergovernmental and non-
governmental organisations undertook their own investigations and pub-
lished their own reports. The fact-finding missions were area and conflict 
specific. They employed differing methodologies but generally revealed 
how crimes had been committed, sometimes specifying alleged or as-
sumed individual perpetrator, by name, unit or organisation. The UN re-
ports were widely publicised, sent directly to the parties to the conflicts, 
and discussed in the Security Council. Some of these reports became evi-
dence in ICTY trials, mostly tendered as prosecution exhibits. The Tribu-
nal also heard testimony from the authors of the reports and members of 
their teams who were responsible for investigating the crimes alleged.  

By the end of the 1990s, in the conflicts in Kosovo and Macedonia, 
the reports of NGOs (particularly those of Human Rights Watch), evolved 
to perform a sophisticated dual role of informing the world at large of 
suspected breaches of international humanitarian law and of human rights 
abuses; and of providing a form of legal notice to civilian, paramilitary 
and military leaders of these crimes and the possible consequences of 

                                                   
*  David Re, Judge, Special Tribunal for Lebanon, The Hague. Formerly international judge, 

Court of Bosnia and Herzegovina, and trial attorney and senior prosecuting trial attorney, 
International Criminal Tribunal for the Former Yugoslavia, and barrister and solicitor, 
Sydney, Australia. 
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prosecution for failing to prevent or punish the perpetrators. Their publi-
cation and dissemination was tactical, deliberate and strategic.  

But what did the ICTY Trial and Appeals Chambers actually do 
with these reports in their decisions and judgements? How were their 
findings and conclusions used? Did the courts consider them to be proba-
tive, relevant and reliable, and hence admissible as evidence? 

The answer is quite mixed. This brief study shows a relatively 
minimal use of the reports by the ICTY Chambers between 1994 and 
2013. The Chambers (i) sometimes used their factual descriptions or con-
clusions to corroborate other more direct evidence presented at trial; (ii) in 
some rare cases, accepted factual descriptions or conclusions without cor-
roboration; (iii) several times used the dissemination of the information in 
the reports to prove notice of the crimes to high-level accused persons; 
(iv) in a few cases used information in the reports to find the existence of 
an armed conflict, and hence jurisdiction; and (v) accepted certain legal 
opinions of one major report (the Security Council’s Commission of Ex-
perts) while rejecting other recommendations. Some Chambers also ex-
plicitly declined to rely upon factual descriptions or conclusions from 
fact-finding reports, without other supporting or corroborating evidence. 
The Prosecutor, on the other hand, primarily used the reports as investiga-
tive leads. 

From this, it can be concluded that the reports of the major UN fact-
finding missions to the former Yugoslavia during the 1991 to 1995 con-
flicts, although used to instigate criminal investigations, ultimately were 
probably more politically and historically important than judicially influ-
ential. The trial judgements reveal that, in the context of the vast amount 
of material received into evidence in the trials, these reports had compara-
tively little effect on either the evidence presented at trial or on the con-
clusions of these judgements.  

In settling their methodology, fact-finding missions should draw 
from the reasoning of the several ICTY Trial Chambers that have cau-
tioned against relying upon the conclusions of certain reports, absent other 
corroborating evidence. Although, admittedly, many of these reports were 
prepared in the 1990s and the standard of investigation and reporting has 
since improved – and, indeed, the very existence of international criminal 
courts and tribunals now influences their methodologies – the reasoning 
of those trial judgements written in 2008 and 2011 still stands. These 
judgements should thus be carefully scrutinised. Lessons can yet be 
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learned, especially if institutions such as the International Criminal Court 
or hybrid or national courts follow the ICTY’s precedent in dealing with 
fact-finding reports. The indication is that the ICC’s approach – properly 
that of a court applying the appropriate evidentiary standards for receiving 
and assessing evidence in criminal trials – will be similar. The court, in 
several confirmation decisions and in one judgement, has stated its reluc-
tance to rely upon the anonymous hearsay so typically used in fact-finding 
reports. Fact-finding, even with a distinct and immediate mandate that 
differs from that of criminal justice institutions, must nonetheless embrace 
the importance of accuracy in sourcing findings and conclusions. 

11.2. The Conflicts 

The military conflict in the former Yugoslavia (Socialist Federal Republic 
of Yugoslavia) commenced in June 1991 with a short conflict between the 
Slovenian Territorial Defence Forces and the Yugoslav People’s Army 
(‘JNA’). Another conflict in Croatia between the Croatian military (‘HV’) 
and the JNA and its successor in the Federal Republic of Yugoslavia (the 
FRY, comprised of Serbia and Montenegro from April 1992), the VJ, and 
the military of a breakaway Serb republic (Army of the Serb Republic of 
the Krajina, or SVK) occurred from around July 1991 until the end of 
1995. In Bosnia and Herzegovina, there were armed conflicts from March 
1992 until the signing of the Dayton Peace Agreement on 14 December 
1995.1 The Bosnian conflict was primarily between the Army of Bosnia 
and Herzegovina (‘ABiH’) and the military of the breakaway Croatian 
Republic of Herceg-Bosna, the Croatian Defence Council (‘HVO’), and 
the ABiH and HVO on one side against the Bosnian Serb Army (‘VRS’), 
and paramilitary forces of the FRY’s intelligence services on the other. 
From 1998–1999, an armed conflict occurred in Kosovo between the 
Kosovo Liberation Army and the VJ and other FRY Government forces. 
In 2001 in Macedonia, an armed conflict developed between the ethnic 
Albanian National Liberation Army (‘NLA’) and Government security 
forces. 

                                                   
1  General Framework Agreement for Peace in Bosnia and Herzegovina, A/50/790, 

S/1995/999, 21 November 1995, signed on 14 December 1995. 
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11.3. The Fact-Finding Missions 

In February 1992, the Security Council established an interim peacekeep-
ing force, the United Nations Protection Force (‘UNPROFOR’) in the 
former Yugoslavia.2 Many months later, and well into an intensifying and 
increasingly vicious conflict in Bosnia and Herzegovina, two organs of 
the United Nations, the Security Council and the UNCHR, resolved to 
send fact-finding missions into the country to inquire into breaches of 
humanitarian law and human rights abuses.  

In August 1992, the UNCHR appointed a Special Rapporteur to in-
vestigate first-hand the human rights situation in the former Yugoslavia, 
in particular within Bosnia and Herzegovina, and to receive relevant, 
credible information from Governments, individuals and intergovernmen-
tal and non-governmental organisations.3 The Special Rapporteur, former 
Polish Prime Minister Tadeusz Mazowiecki, immediately visited the 
country and filed his first report on 28 August 1992. His initial observa-
tions commented:4  

Most of the territory of the former Yugoslavia, in particular 
Bosnia and Herzegovina, is at present the scene of massive 
and systematic violations of human rights, as well as serious 
grave violations of humanitarian law. Ethnic cleansing is the 
cause of most such violations. 

Several months later, in October 1992, the Security Council re-
quested the Secretary-General to establish, as a matter of urgency, an im-
partial Commission of Experts to examine and analyse evidence of grave 
breaches of the Geneva Conventions and other violations of international 
humanitarian law committed in the former Yugoslavia.5 A five-member 
commission was established later that month. The Commission com-
menced its work in November 1992, and, between then and April 1994 

                                                   
2  Resolution 743 (1992), 21 February 1992, established a peacekeeping operation as an “in-

terim arrangement to create the conditions of peace and security required for the negotia-
tion of an overall settlement of the Yugoslav crisis”. 

3  Resolution 1992/S-1/1, 14 August 1992. 
4  UN Doc. E/CN.4/1992/S-1/9, Report on the situation of human rights in the territory of the 

former Yugoslavia submitted by Mr. Tadeusz Mazowiecki, Special Rapporteur of the 
Commission on Human Rights, pursuant to Paragraph 15 of Commission Resolution 
1992/S-1/1 of 14 August 1992, para. 6. 

5  Resolution 780 (1992), 6 October 1992. 
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completed two interim reports. 6  In its first interim report the experts 
noted,7  

[t]he Commission was led to discuss the idea of the estab-
lishment of an ad hoc International Tribunal. In its opinion, 
it would be for the Security Council or another competent 
organ of the United Nations to establish such a tribunal in re-
lation to events in the territory of the former Yugoslavia. The 
Commission observes that such a decision would be consis-
tent with the direction of its work. 

Its final report of 24 May 1994 concluded that grave breaches of the 
Geneva Conventions and other violations of international humanitarian 
law had been committed in the former Yugoslavia on a large scale, and 
were particularly brutal and ferocious in their execution.8 In December 
1994, the Commission submitted to the Security Council all of the an-
nexes to its report, totalling over 3,300 pages. Between August 1992 and 
August 1995, Special Rapporteur Mazowiecki prepared 18 reports.9 He 
resigned in July 1995 just after the Srebrenica mass atrocities of genocide 
and crimes against humanity.10  

                                                   
6  Interim Report of the Commission of Experts Established Pursuant to Security Council 

Resolution 780 (1992), 9 February 1993, S/25274, and Second Interim Report of the 
Commission of Experts Established Pursuant to Security Council Resolution 780 (1992), 3 
October 1993, S/26545. 

7  Interim Report 9 February 1993, Annex 1, para. 74. 
8  Letter dated 24 May 1994 from the Secretary-General to the President of the Security 

Council annexing Final Report of the Commission of Experts Established Pursuant to Se-
curity Council Resolution 780 (1992), Add. 1 and Add. 2 (Vol. I–V), S/1994/674 (hereaf-
ter ‘Final Report’). 

9  The reports are dated 28 August 1992, 27 October 1992, 17 November 1992, 10 February 
1993, 5 May 1993 (First Periodic Report), 13 May 1993 (Second Periodic Report), 26 Au-
gust 1993 (Third Periodic Report), 6 September 1993 (Fourth Periodic Report), 17 Sep-
tember 1993 (Fifth Periodic Report), 21 February 1994 (Sixth Periodic Report), 10 June 
1994 (Seventh Periodic Report), 4 August 1994 (Eighth Periodic Report), 4 November 
1994 (Ninth Periodic Report), 13 December 1994 (Special Report on the Media), 9 Janu-
ary 1995 (Tenth Periodic Report), 21 April 1995 (Eleventh Periodic Report), 5 July 1995 
(Twelfth Periodic Report), and 22 August 1995 (Thirteenth Periodic Report) with Letter of 
Resignation. 

10  Final periodic report on the situation of human rights in the territory of the former Yugo-
slavia submitted by Mr. Tadeusz Mazowiecki, Special Rapporteur of the Commission on 
Human Rights, pursuant to Paragraph 42 of Commission Resolution 1995/89, 22 August 
1995, E/CN.4/1996/9, and 18 September 1995, A/50/441, S/1995/801. 
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Special Rapporteur Mazowiecki’s successor, Elisabeth Rehn, vis-
ited the former Yugoslavia 19 times between September 1995 and Janu-
ary 1998 and published reports, including six on the situation in the Re-
public of Croatia.11 

The Conference on Security and Co-operation in Europe (‘CSCE’, 
and from 1 January 1995, the Organization for Security and Co-operation 
in Europe, or ‘OSCE’) an intergovernmental organisation, also sent fact-
finding teams into the former Yugoslavia to gather evidence of crimes and 
human rights violations. The European Community had its own monitor-
ing mission, the ECMM,12 charged with gathering and analysing informa-
tion. It too investigated and reported on war crimes. UNPROFOR pre-
pared numerous reports, including those of UNCIVPOL (‘UNPROFOR 
Civilian Police’). NGOs including Amnesty International were likewise 
active in fact-finding. Human Rights Watch was particularly active in 
Kosovo in 1998 and 1999. 

On 25 May 1993, almost two years into the conflict and some seven 
fact-finding reports later, the UN Security Council passed Resolution 832, 
formally establishing the ICTY. The two main fact-finding bodies mean-
while continued to visit the former Yugoslavia and to report back to the 
UN on the recurring mass crimes and human rights abuses. 

As of 1993, the International Law Commission was continuing its 
work on drafting a statute for an international criminal court. As no inter-
national trials of international crimes had occurred since the aftermath of 
World War II, the elements of the international crimes of war crimes, 
breaches of the Geneva Conventions of 1949 and the Additional Proto-
cols, genocide, and crimes against humanity were judicially undefined. 

The Final Report of the Commission of Experts, published in May 
1994, a year after the ICTY Statute’s enactment, contained a fairly 
lengthy section entitled “Applicable Law”  which delved into the interna-
tional/non-international character of the armed conflict, grave breaches of 
the Geneva Conventions, the customary international law of armed con-
flict, command responsibility, superior orders, reprisals, interference with 

                                                   
11  Final report of Ms. Elisabeth Rehn, Special Rapporteur of the Commission on Human 

Rights on the situation of human rights in Bosnia and Herzegovina, the Republic of Croa-
tia and the Federal Republic of Yugoslavia, 14 January 1998, E/CN.4/1998/63. The reports 
on Croatia were relevant to the Gotovina case at the ICTY. 

12  Established as a consequence of the Brioni Declaration of 8 July 1991. 
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humanitarian aid convoys, crimes against humanity, genocide, and rape 
and sexual assaults.13 In explaining its rationale for including this legal 
analysis the Commission wrote:14  

The Commission has chosen to comment on selected legal 
issues because of their particular significance for understand-
ing the legal context related to violations of international 
humanitarian law committed in the territory of the former 
Yugoslavia. The Commission’s mandate is to provide the 
Secretary-General with its conclusions on the evidence of 
such violations and not to provide an analysis of the legal is-
sues. It will be for the International Tribunal to make legal 
findings in connection with particular cases. 

The report was fully endorsed by the Secretary-General,15 and ele-
ments of the Commission continued until the end of that year to work on 
compiling the comprehensive annexes that the report had foreshadowed. 

The 18 reports of Special Rapporteur Mazowiecki, the reports of 
Special Rapporteur Rehn on Croatia, and the three reports of the Commis-
sion of Experts contained a large quantity of material on the commission 
of mass crimes in the former Yugoslavia. From December 1992, the 
Commission of Experts established a database of information gathered, 
and it was specifically charged with providing that material to the Office 
of the Prosecutor of the ICTY.16 In May 1993, the Security Council re-
solved that, pending the appointment of the first ICTY Prosecutor, the 
Commission of Experts should continue to collect evidence of violations 
of international humanitarian law.17 The Commission transferred its data-
base to the ICTY Prosecutor in April 1994.18 

The material provided to the Prosecutor gave him the basis to 
commence investigations into alleged criminality, resulting in indict-

                                                   
13  Commission of Experts Final Report, paras. 41–109. 
14  Commission of Experts Final Report, para. 41. 
15  Letter dated 24 May 1994 from the Secretary-General to the President of the Security 

Council, S/1994/674, (submitting the Final Report). 
16  Commission of Experts Final Report, paras. 21–22. 
17  Resolution 827 (1993) 25 May 1993. 
18  Report of the International Tribunal for the Prosecution of Persons Responsible for Serious 

Violations of International Humanitarian Law Committed in the Territory of the Former 
Yugoslavia since 29 August 1991, paras. 157–158, 1994A/49/342, S/1994/1007 (ICTY 
Annual Report 1994). 



 
Quality Control in Fact-Finding 
 

FICHL Publication Series No. 19 (2013) – page 286 

ments, trials, convictions, sentences and international jurisprudence. As 
the ICTY’s 1994 annual report noted:19 

The Office of the Prosecutor has had to invent itself. Starting 
from nothing in early 1994, a staffing plan was first formu-
lated and qualified and experienced staff were recruited. 
Then an information management and litigation support sys-
tem was developed. A great array of information relevant to 
the Tribunal’s jurisdiction, in large part provided by the 
Commission of Experts […] was then assembled and regis-
tered and is being analysed. 

11.4. Legal Opinions of the Commission of Experts 

The UN fact-finding reports were undoubtedly catalysts in developing 
international criminal law, at least in facilitating investigations that re-
sulted in court cases and case law. Legally, however, the ICTY Chambers 
made relatively little use of the Final Report’s extensive opinions on hu-
manitarian law as the Commission expressed them in 1994. In this strict 
literal sense, they appear not to have been overly influential.  

The first legal use of the Final Report was in the Tadić case, the 
Tribunal’s first, where the Prosecutor – in an application to have Germany 
defer its jurisdiction to prosecute an ICTY indictee Duško Tadić who had 
been recently apprehended in Germany and charged domestically with 
genocide – informed the Tribunal that he was using the Final Report as a 
source for investigating crimes committed in Prijedor in Bosnia and Her-
zegovina.20 The Chamber granted the application and Germany accepted 
the competence of the Tribunal and transferred Tadić to the ICTY for 
trial. 

However, in the Tribunal’s first major legal decision, the Tadić Ju-
risdiction Decision, the Trial Chamber only briefly referred to the Final 
Report and then only in the context of how its conclusions were used by 
the Security Council to establish the ICTY, leading to the Trial Cham-

                                                   
19  ICTY Annual Report 1994, summary p. 7. 
20  Prosecutor v. Duško Tadić, IT-94-1-D, Decision of the Trial Chamber on the Application 

by the Prosecutor for a Formal Request for Deferral to the Competence of the International 
Tribunal for the Former Yugoslavia in the Matter of Duško Tadić (pursuant to Rules 9 and 
10 of the Rules of Procedure and Evidence), 8 November 1994, para. 12. The Commission 
had made a special report on crimes committed in Prijedor in 1992 and 1993. 
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ber’s opinion that the Security Council had not acted arbitrarily.21 On ap-
peal, the majority decision made no mention of the Commission or its re-
ports, despite making legal findings at odds with the Commission’s.22 
Judge LI, however, in his dissent, used the report’s legal opinion to sup-
port his view that customary international law had not developed to allow 
the prosecution of all violations of the law or customs of law committed 
in an internal armed conflict.23 He also referenced the Final Report and 
the reports of Special Rapporteur Mazowiecki to support his view that the 
armed conflict in Bosnia and Herzegovina was international in charac-
ter.24  Judge Sidwa, in a separate opinion, referenced both the Special 
Rapporteur and the Commission of Experts and their roles in the lead-up 
to the ICTY’s establishment, but did not use the Commission’s legal 
analysis.25 Major legal findings were made in the Tribunal’s first main 
appellate decision against a trial judgement (again Tadić) about crimes 
against humanity, the test for the internationality of an armed conflict and 
joint criminal enterprise, but without referring to the Final Report.26 

The Commission’s legal opinions were adopted by the ICTY in 
several specific instances: command responsibility, the definition of 
‘group’ for genocide, the effect of rape and sexual violence on its victims, 
the definition of ‘protected persons for crimes against humanity’, and the 
definition of ‘military objectives’. Its most widely accepted opinion is that 
of the indicia necessary to inform a commander of the criminal acts of 
subordinates. On the other hand, the Appeals Chamber disagreed with the 

                                                   
21  Prosecutor v. Duško Tadić a.k.a. ‘Dule’, IT-94-1-T, Decision on the Defence Motion on 

Jurisdiction, 10 August 1995, para. 16. 
22  Prosecutor v. Duško Tadić a.k.a. ‘Dule’, IT-94-1-AR-72, Decision on the Defence Motion 

for Interlocutory Appeal on Jurisdiction, 2 October 1995. 
23  Separate Opinion of Judge LI on the Defence Motion for Interlocutory Appeal on Jurisdic-

tion, para. 8, dissenting on the conclusion of para. 91 of the majority Decision. 
24  Separate Opinion of Judge Li, para. 18. The Final Report had stated at para. 42, “The 

treaty law designed for internal armed conflicts […]. These legal sources do not use the 
terms of ‘grave breaches’ or ‘war crimes’. Further, the content of customary law applicable 
to internal armed conflict is debatable. As a result, in general, unless the parties to an in-
ternal armed conflict agree otherwise, the only offences committed in internal armed con-
flict for which universal jurisdiction exists are crimes against humanity and genocide, 
which apply irrespective of the conflicts classification”. 

25  Separate Opinion of Judge Sidwa on the Defence Motion for Interlocutory Appeal on Ju-
risdiction, paras. 46, 52, and 99. 

26  Prosecutor v. Duško Tadić, IT-94-1-A, Judgement, 15 July 1999. 
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Commission’s opinion that a discriminatory intent was required to com-
mit a crime against humanity, and that certain violations of humanitarian 
law could only be prosecuted if committed in an international armed con-
flict. Although far-reaching, this difference of legal opinion between a 
court and such a commission is quite explicable as these issues were judi-
cially undefined when the Commission expressed its opinion. Moreover, 
courts hear extensive legal submissions from parties, and appeals courts 
have the additional benefit of considering the reasoned decisions of lower 
courts, whereas the Commission relied upon its own expertise. 

11.5. Command Responsibility 

The Final Report was most legally influential on the issue of command 
responsibility. Delalić, the first adjudicated case involving Article 7(3) of 
the ICTY Statute, of superior or command responsibility of commanders 
for the actions of their subordinates, cited the Final Report’s conclusions 
on command responsibility.27  l ago ević accepted the Commission’s pol-
icy rationale for Article 7(3), “to ensure that a commander fulfills his ob-
ligation to promote compliance with the laws of war by his subordinates 
[…]”.28 And, in finding that command responsibility is responsibility for 
an omission, Halilović noted that “the Commission may have considered 
that Article 7(3) attached responsibility to commanders for the crimes of 
their subordinates”, but then held that this does not mean “that the com-
mander shares the same responsibility as the subordinates who committed 
the crimes, but rather that because of the crimes committed by his subor-
dinates, the commander should bear responsibility for his failure to act”.29 
This has not been the subject of an appeal decision. 

                                                   
27  Prosecutor v. Ze nil Delalić, Zdravko Mucić, a.k.a. ‘Pavo’, Hazim Delić and Esad Landžo, 

a.k.a.’Zenga’, IT-96-21-T, Judgement, 16 November 1998, para. 90. The Final Report was 
a prosecution exhibit. The Delalić and Aleksovski Trial Chambers noted the Final Report’s 
observation that political leaders and public officials have been held responsible under the 
doctrine of command responsibility Delalić, para. 90; Prosecutor v. Zlatko Aleksovski, IT-
95 14/1, Judgement, 26 June 1999, para. 75, holding “this interpretation” was that “chosen 
by the Commission of Experts”. The Final Report, however, only noted that non-military 
leaders had been held liable under the doctrine, rather than opting for an “interpretation” as 
such. 

28  Prosecutor v. Vido e  l ago ević and Dragan Jokić, IT-02-60-T, Judgement, 17 January 
2005 para. 823, referring to para. 57, Final Report. 

29  Prosecutor v. Sefer Halilović, IT-01-48-T, Judgement, 16 November 2005, paras. 51 and 
54. Trial Chambers in Prosecutor v. Naser  r ić, IT-03-68-T, Judgement, 30 June 2006, 
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In Hadžihasanović, in deciding a defence challenge to the Tribu-
nal’s jurisdiction based on the argument that the doctrine of command 
responsibility was inapplicable in internal armed conflicts, the Trial 
Chamber, in surveying sources and statements of customary law, relied 
upon the Commission’s view that command responsibility should apply to 
any war crime or crime against humanity committed in the former Yugo-
slavia.30 The Appeals Chamber upheld the decision without referring to 
the report but while approving the Trial Chamber’s survey and analysis.31 

The ICTY has definitively endorsed the Final Report’s list of indi-
cia of what factors may constitute a superior’s knowledge of subordi-
nates’ criminality in determining the superior’s mental state or mens 
rea.32 Delalić,  the first command responsibility case, adopted the list.33 
 l aškić specifically approved it,34 and accepted the Commission’s test for 
determining the extent of a commander’s responsibility.35 Galić ruled that 

                                                                                                                         
para. 293; and Prosecutor v. Enver Hadžihasanović and Amir Kubara, IT-01-47-T, 
Judgement, 15 March 2006, para. 75, reached the same legal conclusion. 

30  Prosecutor v. Enver Hadžihasanović, Mehmed Alagić and Amir Kubara, IT-01-47-PT, 
Decision on Joint Challenge to Jurisdiction, 12 November 2002, findings paras. 141 and 
104 referring to paras. 52–53 of the Commision’s interim report 9 February 1993 and para. 
57, Final Report. 

31  Thus implicitly endorsing the Final Report’s conclusions, Prosecutor v. Enver Hadžihasa-
nović, Mehmed Alagić and Amir Kubara, IT-01-47-AR72, Decision on Interlocutory Ap-
peal Challenging Jurisdiction in Relation to Command Responsibility, 16 July 2003, para. 
27. 

32  Commission of Experts Final Report, para. 58. The list reads in full: To determine whether 
or not a commander must have known about the acts of his subordinates, one might con-
sider a number of indices, including: (a) the number of illegal acts; (b) the type of illegal 
acts; (c) the scope of illegal acts; (d) the time during which the illegal acts occurred; (e) the 
number and type of troops involved; (f) the logistics involved, if any; (g) the geographical 
location of the acts; (h) the widespread occurrence of the acts; (i) The tactical tempo of op-
erations; (j) the modus operandi of similar illegal acts; (k) the officers and staff involved; 
and (l) the location of the commander at the time. 

33  Delalić, Trial Judgement, para. 386, supra note 27. 
34  Prosecutor v. Tihomir Blaškić, IT-95-14, Judgement, 3 March 2000, para. 307, re para. 58, 

Final Report. 
35   l aškić, paras. 330–332, supra note 34, re paras. 59–60, Final Report. The Trial Chamber 

also considered the Final Report of the Commission of Inquiry into the Events at the Refu-
gee Camps in Beirut, 7 February 1983 (the massacres at the Shatilla and Sabra refugee 
camps 1982), the ‘Kahan report’, in determining the state of customary international law, 
para. 331, re pp. 35 and 37, Kahan report. 
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it could consider this list,36 Stakic followed it,37 and  r ić held that it was 
part of the Tribunal’s case law.38 Strugar, too, accepted it,39  rđa nin im-
plicitly endorsed it,40 and the Appeals Chamber even described it as a 
‘helpful list’.41 And, some 19 years after it was formulated, Prlić ap-
proved of it.42  

11.6. Rape and Sexual Violence  

The Final Report also analysed the effect of rape and sexual violence on 
victims. Delalić, in finding that rape and other forms of sexual violence 
could amount to torture for Articles 2 and 3 of the Statute (grave breaches 
and war crimes) endorsed the Commission’s finding on the “profound 
effects of rape and other forms of sexual assault”.43  l aškić agreed in rela-
tion to torture as either a grave breach or contravention of common Arti-
cle 3 of the Geneva Conventions.44  

                                                   
36  Prosecutor v. Stanislav Galić, IT-98-29-T, Judgement, 5 December 2003, para. 174. It did 

this deciding a commander’s mens rea but then somewhat strangely adopted the list under 
“Individual Responsibility under Article 7 (1) of the Statute” and specifically for “order-
ing”, holding that proof “may be inferred from a variety of factors such as the number of 
illegal acts, the number, identity and type of troops involved, the effective command and 
control exerted over these troops […]”. On appeal, the defence unsuccessfully argued that 
the Trial Chamber was not entitled to take the list into consideration because the Final Re-
port was based on “assumptions and superficial information”, Prosecutor v. Stanislav 
Galić, IT-98-29-A, Judgement, 30 November 2006, paras. 180–183. 

37  Prosecutor v. Milomir Stakić, IT-97-24-T, Judgement, 31 July 2003, para. 460. 
38  Prosecutor v. Naser  rić , IT-03-68-T, Judgement, 30 June 2006, para. 319. 
39  Prosecutor v. Pavle Strugar, IT-01-42-T, Decision on Defence Motion Requesting Judge-

ment of Acquittal pursuant to Rule 98 bis, 12 June 2004, para. 193. 
40  Prosecutor v. Radoslav  rđanin , IT-99-36-T, Judgement, 1 September 2004, para. 276. 
41  Prosecutor v. Stanislav Galić, IT-98-29-A73.2, Decision on Interlocutory Appeal Con-

cerning Rule 92 bis (C), 7 June 2002, para. 14.  
42  Prosecutor v. Jadranko Prlić,  r uno Sto ić, Slobodan Pral ak, Milivo  Petković, Valentin 

 orić ,  e rislav Pušić, Jugement, IT-04-74-T, 29 May 2013, para. 248 (French original). 
43  Delalić, para. 496 and 492, supra note 27, citing Commission of Experts Final Report, 

Annexes IX to XII, Add. 2 (Vol. V), para. 25; Article 2 proscribes grave breaches of the 
Geneva Conventions, Article 3, violations of the laws or customs of war. 

44   l aškić, para. 492, supra note 34, and noted the Commission’s conclusions in the context 
of international and regional judicial bodies regarding the harm to victims of rape and 
other forms of sexual violence it could fall within the definition. Article 3 of the ICTY 
Statute embraces a wider category of crimes than common Article 3 of the Geneva Con-
ventions.  
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11.7. Protected Persons for Crimes Against Humanity 

The Final Report examined who could constitute a protected person under 
Article 5 of the ICTY Statute (crimes against humanity) and concluded 
that “it applies first and foremost to civilians, meaning people who are not 
combatants”, but that this “should not lead to any quick conclusions con-
cerning people who […] did bear arms”.45 Tadić decided that “the pres-
ence of certain non-civilians in their midst does not change the character 
of the population”.46 And in defining ‘protected person’, Jelisić broadly 
interpreted ‘civilian population’ noting the Commission’s view that it in-
cludes “all those persons bearing or having borne arms who had not, 
strictly speaking, been involved in military activities” and decided that 
this includes those hors de combat when the crime is committed.47  l aškić 
likewise adopted this, holding that crimes against humanity can be com-
mitted against members of a resistance movement or former combatants 
hors de combat due to their wounds or detention.48 In Martić, some eight 
years later, the Appeals Chamber eventually agreed, and by using the 
1994 Final Report as an interpretative source, found that persons hors de 
combat are not excluded from Article 5 protection.49  
                                                   
45  Commission of Experts Final Report, para. 77. 
46  Prosecutor v. Duško Tadić a.k.a. ‘Dule’, IT-94-1-T, Opinion and Judgement, 7 May 1997, 

para. 638, relying upon paras. 77–78, Final Report. 
47  Prosecutor v. Goran Jelisić, IT-95-10, Judgement, 14 December 1999, para. 55 quoting 

para. 78 of the Final Report:  
It seems obvious that Article 5 applies first and foremost to civilians, 
meaning people who are not combatants. This, however, should not 
lead to any quick conclusions concerning people who at one particular 
point in time did bear arms. One practical example: in the former 
Yugoslavia, large-scale arbitrary killings were one of the hallmarks of 
attacks by a given group. Information about such arbitrary killings was 
then used by the same group to instill fear and demand total subjuga-
tion of the other group in other areas as well. Many of the most barba-
rous onslaughts on villages started with heavy artillery bombardments 
followed by the villages being stormed by infantry in tandem, while 
paramilitary groups sought the inhabitants in each and every house. A 
head of family who under such circumstances tries to protect his fam-
ily gun-in-hand does not thereby lose his status as a civilian. 

48   l aškić, Trial Judgement, paras. 213–214, supra note 34, re para. 78, Final Report.  
49  Prosecutor v. Milan Martić, IT-95-11-A, Appeal Judgement, 8 October 2008, para. 306, 

referring to paras. 77–80, Final Report and holding that “under Article 5 of the Statute, a 
person hors de combat may thus be the victim of an act amounting to a crime against hu-
manity, provided that all other necessary conditions are met, in particular that the act in 
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11.8. Discriminatory Intent for Underlying Crimes of Crimes 
against Humanity 

The Final Report stated that a discriminatory intention was required to 
commit a crime against humanity. The Tadić trial judgement followed this 
opinion, deciding that a discriminatory intention was required to commit 
any crime against humanity, including inhumane acts.50 A Prosecution 
appeal, however, had this decision reversed – the majority of the Appeals 
Chamber, while extensively referencing international sources of law, did 
not cite the Report.51 

11.9. Definition of a Group for Genocide 

The Final Report also examined what could constitute a protected group 
under the Genocide Convention. Jelisić relied upon the Final Report to 
find that a ‘stigmatised’ group could be categorised either positively or 
negatively. Negatively, by “identifying individuals as not being part of the 
group to which the perpetrators of the crime consider that they themselves 
belong and which to them displays specific national, ethnical, racial or 
religious characteristics”. All rejected individuals would, by their rejec-
tion, thus form a ‘group’.52 That finding, while certainly a reasonable in-
terpretation of what the Final Report concluded,53 was later rejected by 
the Apppeals Chamber. In Stakić, the Prosecution unsuccessfully ap-
pealed the Trial Chamber’s declining to follow Jelisić and defining the 
targeted group separately as Croats and Bosnian Muslims rather than as 

                                                                                                                         
question is part of a widespread or systematic attack against any civilian population”, 
paras. 292–295.  

50  Prosecutor v. Duško Tadić a.k.a. ‘Dule’, IT-94-1-T, Opinion and Judgement, 7 May 1997, 
para. 652, relying on para. 84, Final Report: “Isolated acts constituting offences, such as 
extra-judicial executions or other common crimes punishable under municipal law, do not 
qualify as crimes against humanity by themselves. The acts must be part of a policy of per-
secution or discrimination. In addition, the acts must be carried out in a systematic way or 
by means of a mass action”. 

51  Prosecutor v. Duško Tadić, IT-94-1-A, Judgement, 15 July 1999, para. 305. 
52  Jelisić, para. 71, supra note 47. 
53  The Final Report, para. 96, stated: “for example, that there is evidence group A wants to 

destroy in whole or in part groups B, C and D, or rather everyone who does not belong to 
the national, ethnic, racial or religious group A. In a sense, group A has defined a plural-
istic non-A group using national, ethnic, racial and religious criteria for the definition. It 
seems relevant to analyse the fate of the non-A group along similar lines as if the non-A 
group had been homogenous”. 
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‘non-Serbs’. The Prosecution argued, relying exclusively on the same 
passage in the Final Report, that a group could be defined negatively – as 
not a member of the group doing the attacking. The Appeals Chamber 
held otherwise, deciding that the citation was unpersuasive and that a 
‘group’ could not be negatively defined.54 

The Final Report also concluded that targeting the “total leader-
ship” of a group “when accompanied by other acts of elimination of a 
segment of society” could be genocide.55 Jelisić endorsed this, finding 
that genocide “may also consist of the desired destruction of a more lim-
ited number of persons selected for the impact that their disappearance 
would have upon the survival of the group as such”.56 Tolimir relied on 
Jelisić’s conclusion and the Final Report’s finding that the forcible trans-
fer of the civilian population immediately before killing three civilian 
leaders supported a finding of genocidal intent.57 And, in concluding that 
genocide had occurred in Srebrenica, Krstić held that the attack on the 
leadership of a group “must be viewed in the context of the fate of what 
happened to the rest of the group”.58 

11.10. Military Objectives and Cumulative Convictions 

Strugar, in trying the JNA’s shelling of the Old Town of Dubrovnik in 
1991, adopted the Commission’s definition of military objectives in defin-

                                                   
54  Prosecutor v. Milomir Stakić, IT-97-24-A, Judgement, 22 March 2006, paras. 14–28; 

Judge Shahabuddeen disagreed, Partly Dissenting Opinion of Judge Shahabuddeen, paras. 
8–18. 

55  Commission of Experts Final Report, para. 94. 
56  Jelisić, para. 82, supra note 47, re para. 94, Final Report.  l ago ević referred to this in 

finding that “the forcible transfer of individuals could lead to the material destruction of 
the group, since the group ceases to exist as a group, or at least as the group it was”, 
Blago ević, paras. 663 and 666, supra note 28. 

57  Prosecutor v. Zdravko Tolimir, IT-05-88/2-T, Judgement, 12 December 2012, paras. 779 
and 781. At paras. 749 and 777 it adopted the Jelisić definition, quoting from the Final 
Report, and finding, by majority, that those responsible for killing the mayor, army com-
mander and head of the civil protection unit of a UN enclave targeted them because of 
their leadership roles, and that these killings should not be seen in isolation. 

58  Prosecutor v. Radislav Krstić, IT-98-33-T, Judgement, 2 August 2001, para. 587 
re para. 94, Final Report. Sikirica merely noted defence and prosecution arguments regard-
ing the Final Report, Prosecutor v. Duško Sikirica, Damir Došen, and Dragan Kolundži a, 
IT-95-8-T, Judgement on Defence Motions to Acquit, 3 September 2001. 
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ing what was ‘not justified by military necessity’ for the purpose of Arti-
cle 52 of Additional Protocol I.59 

11.11. How the ICTY Used the Factual Conclusions  
of the Fact-Finding Reports 

Staff of the Commission of Experts and the Special Rapporteur visited 
many crime scenes in the former Yugoslavia and collected documents and 
information from witnesses and many other sources. Sometimes the in-
formation collected by fact-finding missions was the first evidence of 
crimes presented to the international community. Some of this was direct 
eyewitness testimony, while some was hearsay. Much was anonymous. 
But what was to be done with this information? In November 1992, Spe-
cial Rapporteur Mazowiecki wrote, presciently (italics added):60 

There is growing evidence that war crimes have been com-
mitted. Further investigation is needed to determine the ex-
tent of such acts and the identity of those responsible, with a 
view to their prosecution by an international tribunal, if ap-
propriate. In this regard, the Special Rapporteur intends to 
provide all pertinent information in his possession to the 
Commission of Experts […].  

He did, and two years later, in December 1994, the Commission of 
Experts’ third Chairman, Professor Cherif Bassiouni, duly submitted 22 
annexes of analytical material to the Security Council. They were also 
given to the ICTY Prosecutor. The annexes included legal studies of rape 
and investigations into sexual assault, reports on Medak, Prijedor, Sara-

                                                   
59  Prosecutor v. Pavle Strugar, IT-01-42-T, Trial Judgement, 31 January 2005, para. 295. On 

cumulative convictions, the Delalić Appeals Chamber referred to the Commission’s Sec-
ond Interim Report in discussing whether it was possible to cumulatively convict for 
committing crimes against humanity and war crimes for the same conduct, Prosecutor v. 
Ze nil Delalić, Zdravko Mucić, (a.k.a. ‘Pavo’), Hazim Delić and Esad Landžo, (a.k.a. 
‘Zenga’), IT-96-21-A, Judgement, 20 February 2001, para. 411:  

‘The Commission notes that fundamental rules of human rights law of-
ten are materially identical to rules of the law of armed conflict. It is 
therefore possible for the same act to be a war crime and a crime 
against humanity’. However, the Report does not indicate whether 
convictions based on the same acts are possible under provisions for 
war crimes and crimes against humanity. 

60  Report of 17 November 1992, para. 140, A/47/666.  
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jevo, Dubrovnik, the policy of ethnic cleansing, prison camps, mass 
graves, and the destruction of cultural property.61  

In 2001, Professor Bassiouni described his own work in these 
terms:62 

Probably the most significant fact-finding operation in UN 
history was the work of the Commission established by the 
Security Council pursuant to Resolution 780 in 1992 to in-
vestigate war crimes in the Former Yugoslavia. The Com-
mission worked for two years, during which it conducted 
thirty-five field investigations, established the most exten-
sive database for gathering evidence and information about 
violations of international humanitarian law, identified over 
800 places of detention, estimated 50,000 cases of torture 
and 200,000 deaths, estimated two million displaced persons 
as a result of ethnic cleansing that was documented in con-
nection with some 2,000 towns and villages where the prac-
tices took place, and conducted the world’s first and most 
extensive investigation into systematic rape. The latter pro-
duced over 500 affidavits of victims who identified their 
perpetrators. Interviews were conducted with 223 victims 
and witnesses; gathered information led to the identification 
of close to 1,500 cases; and other information revealed the 
possibility of an additional 4,500 or so victims. 
Over a period of two years, over 140 lawyers and law stu-
dents worked at the database that produced close to 80,000 
documents and 300 hours of videotapes. It was on that basis 
that the Commission was able to produce some of its Annex-
es. The report exceeded 3,300 pages and was the longest 
report made by the Security Council. 

At the UN’s direction,63 the Commission transferred this database – 
which had been prepared under Professor Bassiouni’s supervision – to the 

                                                   
61  S/1994/674/Add.2 (Vol. I to V), Transmittal letter dated 28 December 1994 from the Sec-

retary-General to the President of the Security Council, S/1994/674/Add.1, 31 May 1995:  
The annexes to the final report contain studies of the historical, politi-
cal and military aspects of the conflict, analytical studies of the appli-
cable laws of armed conflict and detailed reports on violations of in-
ternational humanitarian law committed in the territory of the former 
Yugoslavia between 1991 and 1993. 

62  M. Cherif Bassiouni, “Appraising UN Justice-Related Fact-Finding Missions”, in Journal 
of Law and Policy, 2001, vol. 5, p. 46. 
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ICTY Prosecutor’s Office, thereby providing the reports, annexes and the 
materials referenced in the annexes. But most of it was analytical rather 
than investigatory and, as Professor Bassiouni himself said, the 140 law-
yers and law students had worked on compiling the database, and not on 
gathering the incriminating material. The Final Report and its annexes in 
fact extensively sourced the reports of other UN bodies such as UNPRO-
FOR and the UNHCR, the UNCHR’s Special Rapporteur, Governments, 
the International Committee of the Red Cross (‘ICRC’) and NGOs such as 
Amnesty International for its own conclusions.  

But could the report and its annexes be used as evidence in a court – 
as opposed to the obvious uses as historical analysis or as evidentiary 
leads? The answer by and large is no. The introduction to the annex on 
prison camps actually carried this disclaimer:64  

This report on detention facilities, attempts to identify and 
provide relevant information concerning all alleged detention 
facilities (camps) within the territory of the former Yugosla-
via. This study is not designed to classify detention sites 
based on their prosecutorial potential, but is intended to pro-
vide a description and analysis of the detention facilities re-
ported to have existed. 

The reality is that the ICTY Prosecutor primarily used Professor 
Bassiouni’s database and the materials referenced in the annexes to the 
Commission of Experts’ Final Report in deciding whether to investigate, 
rather than to indict. Indictments could not have been based on the sum-
mary information in the reports. In some cases, the Prosecution tendered 
or tried to tender some fact-finding reports or portions of them into evi-
dence, but then mainly as background or corroborative evidence. Some 
internal ICTY criticism was even directed at the utility of the material 
provided by the Commission of Experts, for example, “Whatever its other 
virtues it was described […] by an investigator as ‘basically useless’ for 
evidential purposes, since it simply rehashed secondary sources”.65 While 
the language may seem harsh, the sentiment is probably accurate, as is 
evidenced by how the ICTY actually used the report in its judgements, 
regardless of the intentions of the report’s authors.  
                                                                                                                         
63  Commission of Experts Final Report, para. 33. 
64  S/1994/674/Add.2 (Vol. IV), 27 May 1994, Annex VIII, part 1/10, Prison camps. 
65  David Chuter, War Crimes: Confronting Atrocity in the Modern World, Lynne Rienner, 

2003, p. 151. 
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A senior Prosecution official confirms that the database was ini-
tially useful to the office in providing investigation leads. Within a very 
short period, however, the office had obtained its own primary evidence 
of witness statements and documents, particularly regarding crimes com-
mitted in Prijedor, Dubrovnik and Sarajevo. Furthermore, the prosecutors 
interviewed and took statements from any witnesses whose evidence they 
wished to use in court, including those who had already given a statement 
or affidavit in the Commission of Expert’s project. The prosecutors never 
considered using these documents as primary evidence in court. Every 
witness had to be re-interviewed. And, where appropriate, the Commis-
sion’s statements and affidavits were provided to the defence.66 

The real and obvious difference between what fact-finding missions 
and courts can do with this type of information lies in its admissibility 
under a court’s rules of procedure and evidence. Generally, all relevant 
and probative evidence is admissible, but the ICTY’s Rules of Procedure 
and Evidence, like those of the other international courts and tribunals, 
restrict when witness statements may be accepted into evidence without 
the witness testifying. At the very least, absent exceptional circumstances 
such as death or unavailability, the witness must verify the veracity of the 
information, either in court or in a declaration attached to the statement.67 
Moreover, any witness statement accepted into evidence must relate to the 
crimes charged in the indictment, whether or not it connects an accused 
person to the crimes charged. Additionally, the witness statements and 
affidavits used by the Commission of Experts were not gathered for case-
specific (in the sense of evidence to be used in an indictment against a 
named person) as opposed to crime incident specific purposes. Logically, 
they could never have been used as primary evidence in court in interna-
tional criminal proceedings.  

Filtering irrelevant and inadmissible material from the relevant and 
admissible can be a complicated task and investigators normally re-
interview relevant witnesses to take statements relevant to the specific 
case under investigation or indictment. Only in exceptional circumstances 
will a statement provided to a fact-finding mission make it onto the court 
record, for example, to impeach a witness by demonstrating inconsistent 
accounts. ICTY investigators also took statements from many more wit-

                                                   
66  Information given to the author by the official in September 2013. 
67  See Rules 92 bis, ter, quater, quinquies, ICTY Rules of Procedure and Evidence. 
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nesses than those who testified or whose statements were used in court. 
Professor Bassiouni’s statistics are impressive but ascertaining whether 
those witness statements, affidavits or other documents ever made it to 
court, and if so, how they were used, would be an extremely time-
consuming and potentially fruitless task.68 The ICTY website reveals that 
“as of early 2011, more than 4,000 witnesses had told their stories in 
court”,69  but does not make known how many of these had provided 
statements or affidavits to the Commission.  

Other documents used or collected by the Commission fall into a 
different category. To establish their admissibility as evidence, courts as-
sess other documents individually; the concern is the document’s prove-
nance, authenticity and reliability (in addition to its probative value and 
relevance). Some documents used or sourced in the reports or collected by 
the Commission may meet these criteria, but each has to be assessed. 
Automatic admission into evidence cannot be assumed. 

In submitting the annexes to the Secretary-General in December 
1994, the Chairman of the Commission wrote:70 

No other body has been established to pursue the tasks man-
dated to the Commission by the Security Council in its Reso-
lution 780 (1992). Thus, the Final Report and these Annexes 
may well be the only relatively comprehensive, historic re-
cord likely to be compiled of the policies and practices as 
well as specific cases, evidencing grave breaches of the Ge-
neva Conventions and other violations of international hu-
manitarian law. The work of the ICTFY will, however, com-
plement this historic record. 

                                                   
68  No records as such are kept of whether the parties before the ICTY, and most particularly 

the Prosecutor, attempted to tender these documents into evidence (by category) and the 
judgements do not usually specify the provenance of a witness statement accepted into 
evidence and referenced in the judgement. Moreover, the parties could have obtained from 
different sources the same public documents used by the Commission. The Tribunal’s pub-
licly available statistical information does not reveal how many of these witnesses had 
given statements or affidavits to the Commission of Experts, nor whether any of these 
were ever used in court. 

69  As of September 2013, the figure was 4,500 and growing, and presumably referring to the 
statements of witnesses tendered in court instead of orally testifying. 

70  Letter dated 24 May 1994 from the Secretary-General to the President of the Security 
Council. Addendum, Annexes to the Final Report of the Commission of Experts Estab-
lished Pursuant to Security Council Resolution 780 (1992) Volume I – Annexes I to V, 31 
May 1995, S/1994/674 Add. 2 (Vol. I), para. 10. 
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History has of course overtaken this somewhat pessimistic or, de-
pending on one’s viewpoint, perhaps grandiose, contemporary self-
assessment as is shown by the 1.6 million (and counting) pages of court 
transcripts at the ICTY, the 161 indictments, and 100 final verdicts. The 
ICTY’s Office of the Prosecutor also has 17,297 witness statements and 
around 9.4 million pages of documents in its own database.71 The over-
whelming majority of these documents, which include military and gov-
ernment archives of the parties to the conflicts, were not available to the 
Commission of Experts in 1994. Moreover, the Commission’s view is 
unsustainable and indeed contradictory when considering the sources used 
in compiling the reports; for in the same document the Commission de-
scribed its own methodology:72 

With some exceptions, the information and allegations con-
tained therein have not been verified. However, the cumula-
tive nature of the information, as well as its corroboration 
from multiple sources evidences a degree of reliability, in the 
aggregate and in many individual cases. The recurrence of 
certain factual information from multiple or unrelated 
sources provides a basis for an inference of reliability and 
credibility. Viewed in its entirety, the combination of this in-
formation warrants the Commission’s findings as to the gen-
eral patterns and policies described in the Final Report and in 
the Annexes. 

This is actually the antithesis of how an international criminal court 
or tribunal receives its evidence. So it is hardly surprising that a criminal 
court such as the ICTY would carefully scrutinise the conclusions of such 
a report before accepting into evidence as proof of the matters, the con-
clusions or assertions of fact contained in it. Reliability is a basic re-
quirement for accepting something into evidence, as is illustrated by the 
Gotovina Trial Chamber’s methodology in reviewing fact-finding re-
ports:73 

                                                   
71  These figures are as of September 2013. The figure for witness statements is for statements 

not witnesses as many witnesses have provided more than one statement. In relation to the 
number of accused, 36 indictments were withdrawn in circumstances that included the 
death of an accused. 

72  S/1994/674 Add. 2 (Vol. I), 31 May 1995, para. 5. 
73  Prosecutor v. Ante Gotovina, Ivan Čermak, and Mladen Markač, IT-06-90-T, 15 April 

2011, para. 39. 
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The Trial Chamber received much evidence on the practice 
of compiling and processing various reports from interna-
tional organisations and agencies present on the ground dur-
ing the Indictment period. It considered all of this evidence 
in assessing whether and to what extent to rely on such 
documentary evidence. In general, the Trial Chamber relied 
on reports from international organizations and agencies, and 
considered specifically on a case-by-case basis whether the 
information contained therein was sufficiently sourced and 
whether it reflected direct observations or (single or multi-
ple) hearsay.  

This partly explains why the ICTY Chambers frequently used the 
findings of these reports only for background material and to corroborate 
other testimony before the court. In accepting into evidence a 1992 Spe-
cial Rapporteur’s report describing the situation of Kosovar Albanians but 
in a case relating to events in 1998 and 1999, the Đorđević Trial Chamber 
explained its reasoning and flexibility in the particular circumstances:74 

The Chamber accepts that this report contains information 
that is of some relevance to the background and context of 
the allegations in the Indictment. The report was prepared by 
the UN Special Rapporteur of the Commission on Human 
Rights and transmitted by the UN Secretary General to the 
UN General Assembly and UN Security Council. In addi-
tion, the report details the sources from which information 
was drawn, including governmental sources, NGOs, wit-
nesses, victims, intergovernmental sources, and human rights 
organisations such as Amnesty International, Helsinki 
Watch, and others. It is desirable that documents be tendered 
for admission through witnesses who would be in a position 
to comment on them, however, this cannot be viewed as 
some inflexible rule, and having carefully reviewed the 
document, the Chamber is of the view that the document it-
self speaks of its relevance and probative value. The relevant 
subject matter of the report has also been the subject of other 
evidence. The Chamber is also convinced that the absence of 
explanatory evidence of the period between 1992 and 1998 
in no way vitiates that relevance and probative value. 

                                                   
74  Re the report of 17 November 1992, Prosecutor v. Vlastimir Đorđević, IT-05-87/1-T, De-

cision on Prosecution’s Motion to Re-Open the Case and Exceed the Word Limit and Sec-
ond Motion to Admit Exhibits From the Bar Table, 7 December 2009, para. 12. 
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A typical finding in these judgements using a report as corroborat-
ing evidence also highlights and illustrates this point. Here (with italics 
added), a Trial Chamber has used a combination of direct eyewitness tes-
timony and fact-finding reports to make a finding about the conditions of 
detention:75  

As regards shelter and sanitation facilities of the camp, the 
Chamber finds, on the basis of the evidence of Osmanović, 
as corroborated by the reports of the CSCE and United Na-
tions Commission on Human Rights, that detainees slept on 
straw bedding and shared insufficient sanitation facilities. 
The shelter and sanitation facilities provided were entirely 
inadequate, given the number of detainees held at the camp. 

On the other hand, fact-finding reports seem to have been used as 
direct evidence of the ‘acts or conduct’ of an accused only in command 
responsibility cases, and to prove notice to a commander of the potential 
criminality of a subordinate. There, it can be used as direct evidence of 
the mens rea or mental state of an accused. This occurred most notably in 
the Kosovo case of Đorđević and the Macedonian case of Boškoski, and in 
the majority judgement of Perišić where each used Human Rights Watch 
reports to prove inquiry notice. Perišić also used the Special Rapporteur’s 
and Commission of Experts’ reports. 

Using reports in this manner is understandable and legally permis-
sible as the dissemination of reports of criminality may provide sufficient 
evidence to invoke the need for a commander to make the necessary in-
quiries. In this context, the authorship of the report is less important than 
the information contained in it and its dissemination. Moreover, the in-
formation about the potential criminality of subordinates need not be 
completely reliable to give a commander the inquiry notice necessary to 
take reasonable measures to prevent or punish potential crimes. 

Several Trial Chambers, however, have explicitly refused to rely on 
the findings of NGO reports without corroboration from other sources, as 
occurred for example in Gotovina and Boškoski. How ICTY judgements 
have used fact-finding reports can be examined thematically by subject 
and by geographical area or crime. 

                                                   
75  Prosecutor v. Mićo Stanišić and Sto an Župl anin, IT-08-91-T, Judgement, 27 March 

2013, vol. 1, para. 904. 
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11.12. Crimes of ‘Ethnic Cleansing’ or Persecution by Bosnian Serb 
Authorities in Bosnia and Herzegovina  

Both the Commission of Experts and the Special Rapporteur reported on 
the existence of and conditions in detention centres, primarily those run 
by the Bosnian Serb authorities in Bosnia and Herzegovina. After his first 
visit to Bosnia and Herzegovina in August 1992, Special Rapporteur Ma-
zowiecki reported that torture was committed on a systematic scale in the 
Bosnian Serb camps.76 In one week between August and September 1992, 
CSCE teams also visited 19 detention camps and prisons in 13 towns and 
villages and suspected locations in Bosnia and Herzegovina and Serbia.77 
Some of the information in the reports was sourced to the ICRC. Addi-
tionally, a section of the Commission of Experts Final Report was de-
voted to concentration camps and deportation, in particular the crimes 
committed in the notorious Keraterm, Omarska, Trnopolje and Manjača 
camps and some other “improvised detention facilities” in Prijedor.78 It 
also contained an annex on prisons79 that appears not to have been used in 
ICTY judgements. Another annex was devoted to the role of “special 
forces”, meaning paramilitary units, in committing violations of humani-
tarian law in Bosnia and Herzegovina, but sourcing some of its findings to 
the Special Rapporteur’s reports.80  

The ICTY Trial Chambers mainly used the reports for corroborative 
evidence of the conditions in the camps. Sometimes a report was the only 
source for a factual finding – such as to establish the washing and sanita-
tion facilities available to the prisoners – but where this occurred, it ap-
peared to be in the context of an overwhelming abundance of direct testi-
                                                   
76  Special Rapporteur to the Commission on Human Rights, Report on the Mission to the 

former Yugoslavia, 3 September 1992, paras. 23, 29, 33–39, 43 and 54, A/47/418; and Re-
port on the Mission to the former Yugoslavia, 6 November 1992, paras. 10–12 and 15, 
A/47/635. The UNCHR’s Special Rapporteur on Torture also joined Special Rapporteur 
Mazowiecki’s visit to Bosnia and Herzegovina in October 1992 and briefly reported on his 
observations, Special Rapporteur to the Commission on Human Rights, Report on the Mis-
sion to former Yugoslavia, 17 November 1992, A/47/666.  

77  Most relevantly, “Report of CSCE Mission on Places of Detention in BiH, 29 August to 4 
September 1992”. 

78  Commission of Experts Final Report, Section IV.5. 
79  Commission of Experts Final Report, Annex VIII – part 1/10 Prison camps, S/1994/ 

674/Add.2 (Vol. IV), 27 May 1994. 
80  Commission of Experts Final Report, Annex III.A Special forces, S/1994/674/Add.2 (Vol. 

I), 28 December 1994. 



 
Fact-Finding in the Former Yugoslavia: What the Courts Did 

 

FICHL Publication Series No. 19 (2013) – page 303 

mony from other sources about the appalling conditions of confinement. 
Some judgements also noted the conclusions of reports about the exis-
tence of systematic persecution, but again, these conclusions were noted 
within an overall context of a profusion of direct evidence leading to the 
same result. 

Kraši nik concerned the persecution of non-Serbs by the Bosnian 
Serb leadership. The Special Rapporteur had reported extensively on 
crimes committed in Prijedor in 1992 and Kraši nik used the reports to 
establish some crimes, such as the destruction of the mosque and the 
Catholic Church.81 It also used the report to corroborate the murder by 
machine gun fire of 150 to 200 prisoners in Keraterm, and that some de-
tainees in Omarska were beaten to death.82 It contrasted the Special Rap-
porteur’s reports with the inaccurate descriptions given by the Bosnian 
Serb Government of the conditions of detention at Omarska and Ker-
aterm.83 It used a CSCE report to establish the number of prisoners in 
Manjača, an UNPROFOR report for the “atrocious” conditions, and a 
CSCE report on the number of prisoners in Bileća and their condition.84 

In  rđanin , concerning crimes against humanity committed by 
Bosnian Serb forces against non-Serbs in the Krajina region of north 
western Bosnia and Herzegovina, the Trial Chamber used a CSCE report 
to determine the establishment date of Manjača, who ran it, its com-
mander, the number of detainees, and that guards forced detainees to per-
form heavy physical work.85  

In Martić, the trial of the President of the self-proclaimed Republic 
of the Serbian Krajina, the Trial Chamber used a Helsinki Watch report of 
the killings of civilians in a village, a UNCIVPOL report of house-

                                                   
81  The only source quoted to support the finding, Prosecutor v. Momčilo Kraši nik, IT-00-39-

T, Judgement, 27 September 2006, para. 473, Special Rapporteur’s Report of 17 Novem-
ber 1992, A/47/666, S/24809. 

82  Kraši nik, paras. 488 and 490, supra note 81. 
83  Kraši nik, para. 1070, supra note 81. 
84  Between several hundreds and over 3,000 prisoners at any one time were in Manjača, 

Kraši nik, paras. 383 and 611, CSCE Report 29 September 1992. 74 detainees were held at 
the Đački Dom in Bileća in poor conditions and severely mistreated.  

85   rđanin , paras. 748, 749, 436, and 914, supra note 40; CSCE note of 3 September 1992; 
CSCE REPORT of CSCE Mission to inspect places of detention in Bosnia-Herzegovina, 
29 August – 4 September 1992. 
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burning, and a report of the Special Rapporteur showing how ‘ethnic 
cleansing’ was being carried out against the non-Serb population.86  

Stanišić and Župl anin concerned crimes against humanity, includ-
ing persecution, committed across 20 municipalities in Bosnia and Herze-
govina in 1992 and 1993 by Bosnian Serb military, police and paramili-
tary and the FRY’s military and paramilitary units. To describe the ration-
ale for the existence of the detention camps, namely that people were de-
tained with the objective of “getting rid” of them for ethnic cleansing and 
extermination, it used a Special Rapporteur’s report and CSCE reports 
and testimony.87 It approved the Special Rappporteur’s finding that “the 
military conflict in BiH was aimed at achieving ethnic cleansing and that 
the Muslims were the principal victims who were ‘virtually threatened 
with extermination’”.88  

Regarding Manjača camp, the Trial Judgement referred to the Spe-
cial Rapporteur’s attempted visit,89 and used his reports to corroborate the 
lack of medical care, its establishment, closure and reopening, its com-
manders, and the number of prisoners.90 The CSCE report established the 
reasons given by the authorities for the detentions. 91  Concerning 
Trnopolje, the Special Rapporteur’s report corroborated the turnover of 
detainees, that they were not free to leave and the bad conditions of con-
finement; a CSCE report corroborated the severe mistreatment of detain-
ees, including beatings by guards and the disappearances of prisoners.92 
With regard to Batković, the reports helped prove the conditions of deten-

                                                   
86  Prosecutor v. Milan Martić, IT-95-11-T, Judgement, 12 June 2007, paras. 324 and 327, 

Special Rapporteur’s Report of 17 November 1992. 
87  Prosecutor v. Mićo Stanišić and Sto an Župl anin, IT-08-91-T, Judgement, 27 March 

2013, vol. 2, paras. 306 and 659 (CSCE Report 29 September 1992), para. 307 (Special 
Rapporteur’s reports of 28 August and 17 October 1992). 

88  The accused were the Republika Srpska’s Minister of the Interior and the Banja Luka Re-
gional chief of police, Stanišić and Župl anin, vol. 2, para. 306, supra note 87, quoting the 
Special Rapporteur’s Report, 17 October 1992, paras. 1, 5–6. 

89  Stanišić and Župl anin, vol. 1, para. 194, supra note 87; Report of 27 October 1992 para. 
628 re CSCE Report of 29 September 1992. 

90  Stanišić and Župl anin, vol. 1, paras. 182, 170, 171 and 176, supra note 87. 
91  Stanišić and Župl anin, vol. 1, paras. 182, 170, 171 and 176, supra note 87; CSCE Rappor-

teur’s Report on his Visit to Banja Luka, 3 September 1992. 
92  Stanišić and Župl anin, vol. 1, paras. 622 and 626, supra note 87; Special Rapporteur’s 

Report of 27 October 1992, para. 628; CSCE report, p. 48. 
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tion, including appalling sleeping conditions and malnourishment.93 The 
CSCE report was used to determine its establishment, its organisation 
along military lines, that it had prisoner representatives, the number of 
detainees, and the conditions of detention.94 Concerning a camp in Sušica, 
the CSCE’s report sourced the conditions and corroborated and estab-
lished that the prisoners were not there voluntarily.95 

The Vasil ević Trial Judgement used the Commission’s annex on 
special forces to make findings regarding the arrival of Serb paramilitaries 
in Višegrad, describing that a “particularly violent and feared group of 
paramilitaries was led by the co-accused Milan Lukić”. It stated that, “[a]s 
early as June 1992, non-Serb civilians were arbitrarily killed”, and de-
scribed the systematic expulsion of non-Serb civilians who had not al-
ready fled.96 Lukić had been indicted but was not arrested and transferred 
to the ICTY until 2006, over three years after the end of the Vasil ević 
trial. The Lukić Trial Chamber did not use these reports – which do not 
appear to have been part of the trial record – but nor could it have as these 
findings went directly to issues in dispute and the criminality attributable 
to Milan Lukić.97  

Slightly tangentially, in deciding to appoint counsel over the will of 
a self-represented accused, Vojislav Šešelj, the Trial Chamber there used 

                                                   
93  Stanišić and Župl anin, vol. 1, para. 906, supra note 87; Special Rapporteur’s Report of 17 

October 1992, para. 907; CSCE Report, 29 September 1992. 
94  Stanišić and Župl anin, vol. 1, paras. 899, 901, 904, 906, 907 and 910, supra note 87 – the 

CSCE report was the sole source quoted for the shower and medical facilities. The Special 
Rapporteur’s report corroborated that prisoners were sleeping on the floor on straw and 
hay, para. 906. The findings regarding the conditions included that there were two make-
shift showers, and a makeshift latrine for day use, that the detainees seen were thin but not 
necessarily malnourished, and medical facilities were lacking. 

95  That they appeared hungry, thin and haggard, and water was available only from a single 
faucet, Stanišić and Župl anin, vol. 1, paras. 1456–1467, supra note 87. Regarding the de-
portation of non-Serbs it quoted the Special Rapporteur’s reporting that 14,000 displaced 
Muslims were in Travnik and that Bosnian Muslims were deported from Sanski Most. 
Stanišić and Župl anin, vol. 1, para. 653, supra note 87; re October 1992 Report, para. 
779, re August 1992 Report. 

96  Prosecutor v. Mitar Vasil ević IT-98-32-T, Judgement, 29 November 2002, paras. 45, 46, 
72, 49 and 55 (referring to “Annex III.3.A Special Forces”, Final Report); Special Rappor-
teur Mazowiecki’s report of 10 February 1993 was a prosecution exhibit but was not refer-
enced in the judgement. 

97  Prosecutor v. Milan Lukić and Sredo e Lukić, IT-98-32/1-T, Judgement, 20 July  
2009. 
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some information contained in the Final Report’s annex regarding the 
special forces operating in Bosnia and Herzegovina to conclude that it 
believed that the accused, who claimed that he only spoke Serbian, actu-
ally understood English.98  

11.13. Siege of Sarajevo: 1992–1995 

Sarajevo was besieged by the FRY’s JNA and then the Bosnian Serb’s 
VRS from April 1992 until the signing of the Dayton Accords at the end 
of 1995. Near daily sniping and shelling of civilians and civilian and cul-
tural property occurred. Generals Stanislav Galić and Dragomir 
Milošević, the successive commanders of the responsible VRS unit were 
separately tried and convicted for inflicting terror on a civilian population 
as a war crime, and murder and inhumane acts as crimes against human-
ity. General Momčilo Perišić, the VJ’s Chief of Staff based in Belgrade, 
was also convicted at trial, but acquitted on appeal, not for command re-
sponsibility, but for aiding and abetting the crimes committed during the 
siege. The Prosecutor tendered into evidence in each case the UN fact-
finding reports, but they were only substantively used in Perišić. 

The Special Rapporteur visited Sarajevo between 1992 and 1995 
and reported on the siege.99 The Commission of Experts also published an 
annex that included a 23-month daily chronology of reports of shelling, 
sniping and military activity,100 with additional annexes on the law of 
armed conflict, and an incident study of a day of shelling in the city.101 In 
1997, the ICTY Prosecutor queried Professor Bassiouni about the source 
of his information. He responded: 

The source of data is UNPROFOR Reports both published 
and unpublished, including classified published reports by 

                                                   
98  Prosecutor v. Vo islav Šešel , IT-03-67-PT, Decision on Prosecution’s Motion for Order 

Appointing Counsel to Assist Vojislav Seselj with his Defence, 9 May 2003, para. 25. The 
report stated that Šešelj had spent a year teaching at a university in the United States of 
America. 

99  Second Periodic Report, 26 August 1993, A/47/635. 
100  Annex VI, Part I, Study of the Battle and Siege of Sarajevo, S/1994/674/Add.2 (Vol. II), 

27 May 1994 – from 5 April 1992 to 28 February 1993. 
101  The battle of Sarajevo and the law of armed conflict Annex VI.B S/1994/674/Add.2 (Vol. 

I), 28 December 1994, and Annex VI.A, Incident Study Report Regarding Mortar Shelling 
Dobrinja, Sarajevo on 1 June 1993: Investigation, S/1994/674/Add.2 (Vol. III), 28 Decem-
ber 1994. 
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the BH government and by the city of Sarajevo: media re-
ports, and NGO reports. We did not contact the sources of 
the reports but compared them internally to assess consis-
tency. No judgement was made as the reliability or veracity 
of the sources of information. Internal comparison was the 
basis of our judgement to include the information. Every fact 
alleged has been footnoted to one or more sources of infor-
mation bearing our document number […].102 

This may explain why neither the Galić nor Dragomir Milošević 
judgements referred to the report. Galić sourced neither the Special Rap-
porteur’s nor the Commission of Experts’ reports or annexes, but did use 
the results of an on-site UN investigation team that had investigated the 
shelling of a market place in Sarajevo.103 That evidence, however, was 
more a mixture of expert testimony and fact-finding than of pure fact-
finding. The Dragomir Milošević judgement’s sole reference to these re-
ports was quoting the Special Rapporteur’s conclusion that Sarajevo “is 
shelled on a regular basis, in what appears to be a deliberate attempt to 
spread terror among the population” and that Serb forces “had attacked 
cultural centres, including mosques, churches and museums”.104  

In Perišić, it was not alleged that the accused, as the Chief of Staff 
of the military (the ‘VJ’) of a neighbouring country (the ‘FRY’), had per-
sonally participated in the attack on Sarajevo. Before determining whether 
he bore command responsibility for the crimes of Generals Galić and 
Milošević, who were simultaneously members of the VJ and VRS, the 
Trial Chamber had to find that the crimes occurred and whether Perišic’s 
providing the VRS with materiel and personnel aided and abetted their 
crimes in Sarajevo. The Trial Chamber thus used the Commission of Ex-
perts’ Final Report, which itself had used UNPROFOR estimates, to es-

                                                   
102  Available at Case Western Reserve University, http://digitalcase.case.edu:9000/fedora/get/ 

ksl:mps17-faxarbour1997041000/mps17-faxarbour1997041000.pdf, last accessed 5 Octo-
ber 2013. 

103  Prosecutor v. Stanislav Galić, IT-98-29-A, Judgement, 30 November 2006, paras. 438, 
440, 442, 443 and 449. On appeal, the defence unsuccessfully argued that parts of the 
judgement discussing “control over shelling cannot be relied upon as they contradict the 
testimony of other witnesses and are challenged in the UN Commission of Experts Re-
port”, Galić, paras. 369–370. 

104  Under the heading “SRK sniping and shelling of areas within the confrontation lines”, 
Prosecutor v. Dragomir Milošević, IT-98-29/1-T, Judgement, 12 December 2007, paras. 
148,153. 
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tablish that the crimes had occurred, by concluding that shelling and snip-
ing by the VRS against the whole city were daily events.105  

The Trial Chamber noted the wide dissemination of the Commis-
sion of Experts and the Special Rapporteur’s report to show that the FRY 
leadership (collectively) was aware of and monitored them.106 However, 
individual criminal liability is a separate matter, and only the majority 
used the reports to prove Perišić’s own knowledge of the crimes being 
committed in Sarajevo by the VRS units, concluding that the only reason-
able inference was that he generally knew of the allegations of criminality 
before his appointment as VJ’s Chief of Staff.107 They decided that FRY 
officials were aware of the Special Rapporteur’s and Commission of Ex-
perts’ reports. From the FRY’s responses to the Special Rapporteur’s re-
ports,108 and their discussion at the Security Council,109 “collectively the 
only conclusion was that the Special Rapporteur’s reports were of such 
interest to Yugoslav authorities and were publicized to such an extent that 
the information in them was known to Perišić and thus of the VRS’ dis-
criminatory intent and criminal conduct in Bosnia and Herzegovina”.110 
Perišić was hence well-informed about the marketplace shelling and other 
attacks on civilians by virtue of these reports, and the publication of sev-
eral in the Belgrade press. The combination of Bosnian documents pro-
vided to the FRY, including these reports and filings and orders in the 
case between Bosnia and Herzegovina and Serbia and Montenegro in the 
International Court of Justice thus informed him of the VRS’s crimes in 
Sarajevo.111 

Judge Moloto dissented – in his view, this established neither that 
Perišić himself was aware of the reports, nor that he had read them. 
Moreover, had he read them, they would not have given him actual 
knowledge of the VRS’ discriminatory intent and criminal conduct. The 

                                                   
105  And that daily shelling ranged from 200-300 to 800-1,000 impacts per day, Prosecutor v. 

Momčilo Perišić, IT-04-81, Judgement, 6 September 2011, para. 1499. These figures were 
also adjudicated facts from the two preceding trials. 

106  Perišić, paras. 1451–1454, supra note 105. 
107  Judges David and Picard, Perišić, paras. 1451–1454, supra note 105. 
108  Perišić, paras. 1465–1473, supra note 105. 
109  Perišić, para. 1480, supra note 105. 
110  Perišić, paras.1487, supra note 105. 
111  Perišić, paras. 1496, 1501, 1499, 1500, 1514, 1518, 1519, 1634–1636, supra note  

105. 
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Commission of Experts report generally attributed the crimes to “Bosnian 
Serb paramilitary forces” but not specifically to the VRS, and there was 
insufficient evidence that Perišić was aware of the reports. Their mere ex-
istence was not enough and the Special Rapporteur’s reports “did not con-
tain sufficient detail from which to conclude which group was responsible 
for the alleged crimes in Sarajevo”, only referring to Serb soldiers and 
Serb mercenaries without identifying their organisational affiliation.112 He 
would have acquitted Perišić.113 

The interesting juxtaposition of judicial views – two judges finding 
that the reports provided both inquiry and actual knowledge of criminality 
and the other finding the reports were too vague to do so – thus implying 
that they would not even provide inquiry notice – ironically illustrates 
both the need for precision in fact-finding reports and the importance of 
their distribution. Judge Moloto correctly noted that the units responsible 
for the shelling and sniping were not identified by name, but whether this 
omission would not provide inquiry notice to a commander is highly de-
batable.  

11.14. Srebrenica Atrocity Crimes of July 1995 

The UN Special Rapporteur reported on Srebrenica in September 1995 
and the UN Secretary-General published a detailed report, The Fall of 
Srebrenica, in 1999. The ICTY Trial Chambers, however, made little sub-
stantive use of these reports. Krstić – the first judgement to find that 
genocide had occurred – used the Secretary-General’s report only to es-
tablish the widespread knowledge of the crimes at the time.114  l ago ević 
extensively referenced the Secretary-General’s report but only for back-
ground and non-contentious issues.115  

                                                   
112  Perišić, Dissenting Opinion of Judge Moloto on Counts 1 to 4 and 9 to 12, paras. 43–44, 

46, 52, 54, 66 and 68, supra note 105. 
113  The Appeals Chamber did, but by majority and without reference to the reasoning relating 

to notice, confining its brief legal analysis to the test for aiding and abetting a crime, find-
ing that it required an accused person to specifically direct his assistance to the crimes 
committed, Prosecutor v. Momčilo Perišić, IT-04-81-A, Judgement, 28 February 2013. 
Judge LIU dissented and Judge Ramaroson separately disagreed with this requirement. 

114  Prosecutor v. Radislav Krstić, IT-98-33-T, Judgement, 2 August 2001, para. 88. 
115  For example, the date when the attack on the Srebrenica enclave commenced and that 

rockets exploded near the UN peace-keepers headquarters, Blago ević, paras. 94, 110, 111, 
112, 115, 125, 141, 165, 183, 380 and 469; supra note 28, Report of the Secretary-General 
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11.15. Crimes Committed by Croat and Croatian Forces 

Prlić concerned persecution, grave breaches of the Geneva Convention 
and war crimes committed by HVO Croat forces against Muslims and 
Serbs in Herzegovina, including Mostar. The Prosecution unsuccessfully 
moved the Trial Chamber (pre-trial) to take judicial notice of, and admit 
into evidence Special Rapporteur Mazowiecki’s reports and the Final Re-
port and evidentiary annexes of the Commission of Experts. The Trial 
Chamber refused, holding that it required “a critical examination of the 
content of the evidence and manner in which it is to be presented at trial” 
that was not possible to perform at that point in the proceedings.116 At 
trial, the reports of the Commission of Experts and Special Rapporteur 
Mazowiecki and numerous ECMM reports became evidence. As an ex-
ample of how these reports were used, the Prlić indictment alleged that 
Bosnian Muslims were sexually abused during their deportation from East 
Mostar, but the Trial Chamber decided that the combination of the evi-
dence of one witness and the general allegations in one Special Rappor-
teur’s report were insufficient to prove the allegation.117 Naletilić, another 
case of persecution by Croats also used some reports.118 

                                                                                                                         
pursuant to General Assembly Resolution 53/35, The Fall of Srebrenica, A/54/549, 15 No-
vember 1999. Popović, by contrast, referenced only the Special Rapporteur’s report of 5 
May 1993 and then only to dismiss as irrelevant to the case some allegations regarding the 
alleged shelling of civilians in 1993 by subordinates of one accused (Pandurević), Prose-
cutor v. Vujadin Popović, L ubiša  eara, Drago Nikolić, L ubomir  or ovčanin, Radivo e 
Miletić, Milan Gvero, and Vinko Pandurević, IT-05-88-T, Judgement, 10 June 2010, para. 
2004. 

116  Prosecutor v. Prlić, IT-04-74-PT, Decision on “Prosecution Motion for Judicial Notice of 
Facts of Common Knowledge and Admission of Documentary Evidence Pursuant to Rules 
94(A) and 89(C)”, 3 February 2006.  

117  Prlić Trial Judgement, paras. 825–828, supra note 116, referring to, Seventh Periodic Re-
port on the human rights situation in the territory of the former Yugoslavia, submitted by 
Tadeusz Mazowiecki on 17 November 1993, E/CN.4/1994/47. In another example, it was 
satisfied that two young Muslim women had been raped by HVO military police (referred 
to in a Special Rapporteur’s Report of 17 November 1993, at para. 23), but was not satis-
fied that this had occurred in the course of the military operation, Prlić, paras. 924–938, 
supra note 116. 

118  To establish data such as population, for example, to prove the ethnic composition of an 
area before an incident of criminality, for example, between 1,500 and 2,500 Muslim civil-
ians were rounded up and detained at the Heliodrom detention centre on one day in Mostar 
in 1994, Prosecutor v. Mladen Naletilić ‘Tuta’ and Vinko Martinović ‘Stela’, IT-98-34-T, 
Judgement, 31 March 2003, para. 45, re Second Periodic Report, 13 May 1993. 
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11.15.1. Croatia: Operation Storm August 1995 

Operation Storm was a Croatian military operation in August 1995 to re-
claim Croatian territory occupied by ethnic Serb and FRY military and 
paramilitary forces, during which hundreds of ethnic Serb civilians died 
and several hundred thousand fled. Two Croatian military commanders 
and one civilian leader were tried for war crimes and crimes against hu-
manity.119  

The reports of fact-finding missions of the UNCHR Special Rap-
porteur, HRW, the International Helsinki Federation (‘IHF’) and the 
OSCE were used in the Gotovina trial. The Trial Chamber, however, re-
fused to use three reports unless they were corroborated by other evi-
dence. These were a Croatian Helsinki Committee report containing “un-
sourced statements, double entries” and other errors, a HRW report in 
which the majority of its evidence came from indirect sources, and an IHF 
report of its fact-finding mission to Knin in August 1995, which was 
found to be inaccurate and requiring further information.120 

Four reports of the UNCHR’s Special Rapporteur, Elisabeth Rehn, 
who herself testified, became trial exhibits.121 These helped establish the 
number of civilian deaths, the population of the Krajina area, and its eth-
nic make-up.122 They were also used to establish the rationale for the 
Croatian laws on the rights of return and property recovery and their ap-
plication and effect on those who had fled.123 The Trial Chamber likewise 
used a HRW report describing Croatian laws of the rules and mechanisms 
relating to return of property for Serbs who had left in August 1995.124 

                                                   
119  Prosecutor v. Ante Gotovina, Ivan Čermak, and Mladen Markač, IT-06-90-T, 15 April 

2011. 
120  Gotovina, para. 50, supra note 119; Helsinki Watch Report “Military Operation Storm and 

its Aftermath”, para. 55; HRW Report Impunity for abuses committed during ‘Operation 
Storm’ and the denial of the right of refugees to return to the Krajina, para. 57; Interna-
tional Helsinki Federation for Human Rights Report of 25 August 1995. 

121  Special Rapporteur Elisabeth Rehn’s reports of 7 November 1995, A/50/727 S/1995/933, 
“Situation of human rights in the former Yugoslavia”, 14 March 1996, E/CN.4/1996/63, 
12 November 1996 and 31 October 1997 E/CN.4/1998/14. 

122  Gotovina, paras. 1711–1712, supra note 119. 
123  Gotovina, paras. 2012, 2080, 2188 and 2197, supra note 119. 
124  Gotovina, paras. 2085, 2087, supra note 119; and the “Law on the Lease of Flats in the 

Liberated Territory”. The Rehn report was also used to establish the lack of interest by the 
Croatian Government and its military leadership in investigating any crimes committed 
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11.16. Central Bosnia and Herzegovina Cases 

The Special Rapporteur reported on numerous breaches of international 
humanitarian law in the 1992 to 1994 conflict between the ABiH and the 
HVO in Central Bosnia and Herzegovina. Trial Chambers used the fact-
finding reports in seven relevant cases, but differently in relation to the 
same crimes. 

11.16.1. Ahmići Massacre 

In April 1993, HVO units launched a co-ordinated attack in Central Bos-
nia and Herzegovina, including on the small Muslim village of Ahmići. 
There, about 120 Bosnian Muslim civilians were murdered, and mosques 
and around 180 homes were destroyed. The Special Rapporteur’s field 
staff visited the village two weeks afterwards and their observations and 
conclusions were recorded in his second periodic report.125 The crimes in 
Ahmići were the subject of four ICTY trials,  l askić, Kupreškić, Kordić 
and Furundžija, one sentence, Bralo, and one case that was transferred to 
the Court of Bosnia and Herzegovina. ICTY Trial Chambers used this 
report in four of these cases, but differently. 

Tihomir Blaškić, the HVO commander in Central Bosnia was not 
present in the village during the attack.  l aškić used the Special Rappor-
teur’s report to establish Ahmići’s population and the number of deaths 
(101),126 and to provide background information relevant to establishing 
the hatred towards the Muslim community being propagated by the Croat 
media before the attack.127 The report also helped establish that 150 Bos-
nian Muslims were rounded up and detained in a school, and that 20 civil-

                                                                                                                         
during the operation, and on progress in criminal proceedings, including investigating 
crimes, Gotovina, paras. 2102, 2188 and 2197, supra note 119. And, factually, it estab-
lished that the police were located on main roads far away from where most of the murders 
in the Knin area occurred, Gotovina, para. 2129, supra note 119. 

125  Second Periodic Report on the situation of human rights in the territory of the former 
Yugoslavia submitted by Mr. Tadeusz Mazowiecki, Special Rapporteur of the Commis-
sion on Human Rights, pursuant to Paragraph 32 of Commission Resolution 1993/7 of 23 
February 1993, 19 May 1993, E/CN.4/1994/419, paras. 13–25. 

126   l aškić, paras. 384, 507, supra note 34; Second Periodic Report. The Trial Chamber in 
 l aškić, at para. 482 noted that the Special Rapporteur’s team had come under sniper fire 
when visiting Ahmići to obtain testimony from survivors. 

127   l aškić, para. 496, quoting the Special Rapporteur reporting that, for example, “relatively 
minor incidents involving Croats are exaggerated and sensationalised”. 
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ians were killed by very precise shots,128 and to corroborate that Croat 
soldiers had shot fleeing civilians.129 An ECMM report also sourced the 
number of deaths (103), the destruction of a mosque, that all Muslims had 
fled, and a concession by Blaskić to the ECMM that crimes had been 
committed (one he also made in testimony at the ICTY).130 In reaching its 
own legal conclusion that “no military objective justified these attacks”, 
the Trial Chamber quoted the Special Rapporteur’s conclusion that “by all 
accounts, including those of the local Croat HVO commander and interna-
tional observers, this village contained no legitimate military targets and 
there was no organized resistance to the attack”.131  

Kordić, while describing it as a “contemporary report”, confined its 
use of the same report to corroborate eyewitness accounts of the massacre 
and of property destruction.132 In sentencing Miroslav Bralo, an HVO 
military police officer, after he pleaded guilty to committing crimes 
against humanity in Ahmići, the Trial Chamber used the report to find that 
all 180 Muslim homes were destroyed and that the surviving Bosnian 
Muslim residents fled or were forced to leave, noting that “[a] clearer ex-
ample of ‘ethnic cleansing’ would be difficult to find”.133 
                                                   
128   l aškić, paras. 413 and 415. The rounding up was corroborated by witness testimony, 

while the conclusion regarding the “precise shots” was also sourced to testimony from a 
Special Rapporteur’s team investigator who had visited the village.  

129   l aškić, para. 390, sourcing two international witnesses and the Second Periodic Report of 
19 May 1993, para. 15:  

It appears that a large number of residents chose the latter option and 
ran southwards to an open field where Croat HVO forces were wait-
ing. At least 20 fleeing civilians were ambushed at the field and shot at 
close range, mainly in the head and neck. 

130   l aškić, paras. 417, 423, 425 and 427; Report on inter-ethnic violence in Vitez, Busovača 
and Zenica in April 1993, appendix N to ECMM H/S 720, 15 May 1993. 

131   l aškić, paras. 409 and 410; Second Periodic Report, para. 14. 
132  Prosecutor v. Dario Kordić and Mario Čerkez, IT-95-14/2-T, Judgement, 26 February 

2001, para. 637; Second Periodic Report, paras. 14–19. 
133  Prosecutor v. Miroslav Bralo, IT-95-17-S, Sentencing Judgement, 7 December 2005, para. 

30, quoting Second Periodic Report. Kupreškić, conversely, used the Special Rapporteur’s 
report only as general background information to the conflict to corroborate reports of har-
assment and the arbitrary execution of Croats in Zenica and of the torture and deaths of 
Croat civilians who were also victims of attacks by the ABiH, Prosecutor v. Zoran Ku-
preškić, Mir an Kupreškić, Vlatko Kupreškić, Drago Josipović, Dragan Papić, and Vladi-
mir Santić, also known as ‘VLAD ’, IT-95-16-T, Judgement, 14 January 2000, paras. 66 
and 120 – Special Rapporteur’s Second Periodic Report, specifically regarding the team’s 
visit to Miletići and report on the torture and death of five Croats there. 
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11.16.2. ABiH Crimes  

Delalić, involving crimes committed by the ABiH against non-Muslim 
prisoners in a detention centre in  el ebići in Central Bosnia and Hezego-
vina, used information from the Commission of Experts Final Report only 
for historical background, and for information regarding the campaign by 
Serbs to drive non-Serbs out of desired territory or ‘ethnic cleansing’.134 It 
did not use any information from the report to prove the crimes indicted. 

Rasim Delić, the Commander of the ABiH Main Staff, was tried for 
command responsibility for failing to prevent and punish crimes commit-
ted by subordinates. Enver Hadžihasanović, a Corps Commander, and 
Amir Kubura, a brigade commander, were also tried for command re-
sponsibility, in respect of these and other crimes committed in the same 
area. Letters from the Special Rapporteur to the Bosnian Government 
were used in both cases to prove notice of crimes – in Delić, requesting 
information on the killing of at least 25 Bosnian Croat civilians, allegedly 
by soldiers subordinated to the ABiH.135 In Hadžihasanović, for the same 
crimes, the Trial Chamber used the letter and the Special Rapporteur’s 
reaction to the response to his letter.136  

The Special Rapporteur’s reports were also used for evidence of de-
tention conditions and of the killing of civilians.137 A report of the UN 
Centre for Human Rights Field Operations in Zagreb proved housing de-
struction in villages, but the Trial Chamber decided that it could make no 

                                                   
134  Such as the size of the JNA, its withdrawal from Bosnia and Herzegovina, the names and 

roles of Serb paramilitary units operating in Bosnia, Delalić, paras. 94, 116, 119 and 213, 
supra note 27. 

135  In the village of Maljine in June 1993, Prosecutor v. Rasim Delić, IT-04-83-T, Judgement, 
15 September 2008, para. 233; and Delić’s eventual response, para. 236. Delić was acquit-
ted in relation to this incident because the Trial Chamber was not satisfied that he was the 
commander when the killings occurred, para. 335. 

136  Prosecutor v. Enver Hadžihasanović and Amir Kubara, IT-01-47, Judgement, 15 March 
2006, paras. 1137, 1138 and 1143; Sixth Periodic Report, of 21 February 1994, 
E/CN.4/1994/110 (misquoted as 1993 in footnote 2512). 

137  Killings in the village of Miletići, the number of prisoners detained by the ABiH in the 
Zenica Music School, the conditions of their detention and the limited access allowed to 
the school, Hadžihasanović, paras. 1099, 1176, 1191 and 1229, supra note 136; Special 
Rapporteur’s Fifth Periodic Report. 
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findings about whether it was of a large scale not justified by military ne-
cessity.138  

11.17. Kosovo 

The ICTY heard four cases related to the 1998–1999 conflict in Kosovo 
and some findings of the Special Rapporteur were used to provide context 
to the origins of the conflict. The reports of intergovernmental (‘OSCE’) 
and non-governmental organisations (in particular, Human Rights Watch) 
provided background, some facts, and served to prove notice to com-
manders of crimes being committed by their subordinates. The NGOs 
took a particularly sophisticated approach to distributing their reports dur-
ing the conflict – HRW published a number of reports documenting war 
crimes and the responses to their reporting, and issued many media re-
leases.139 

Haradinaj and Limaj concerned crimes committed by the Kosovo 
Liberation Army, while Milutinović and Đorđević related to crimes com-
mitted by FRY forces against Kosovar Albanians. Limaj involved two 
KLA commanders and a camp guard charged with crimes against prison-
ers at a KLA detention camp. The Trial Chamber used a HRW report for 
its estimation that 300,000 people were displaced in Kosovo and to esti-
mate the number of Albanians, Serbs and Roma abducted by the KLA. On 
the issue of jurisdiction – the existence of an armed conflict – the report 
was used to describe the KLA as an organised military force, and for its 
conclusion that it was an organised armed group and engaged in an inter-
nal armed conflict.140 Haradinaj used NGO reports very sparingly, refer-

                                                   
138  The villages had been visited by its team, Hadžihasanović, paras. 1817–1818, 1828 and 

1830, supra note 136. 
139  For example, “Humanitarian Law Violations in Kosovo”, 1 October 1998; “A Week of 

Terror in Drenica”, 1 February 1999; “A Village Destroyed: War Crimes in Kosovo”, 27 
October 1999; “Under Orders: War Crimes in Kosovo”, 26 October 2001. Media releases 
included headings such as “Yugoslav Military and Serbian Police Commit War Crimes in 
Kosovo. Some Abuses by KLA also documented”. 1 July 1998, stating, for example, 
“Powerful evidence that Serbian police forces summarily executed ethnic Albanians in the 
villages of Likosane and Cirez (28 February–1 March), Prekaz (5–6 March), Poklek (31 
May), and Ljubenic (30 May). Eyewitnesses report the rape of three women in Ljubenic”.  

140  Prosecutor v. Fatmir Limaj, Haradin Bala, and Isak Musliu, IT-03-66-T, Trial Judgement, 
30 November 2005, paras. 62, 133, 134, 202, 203, 208 and 209; HRW Report of October 
1998 and with testimony from one of the authors. The KLA was found to have been an or-
ganised military force between February and May 1998 and engaged in an internal armed 
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ring only to witness accounts given to the Humanitarian Law Center in 
Belgrade.141 

In Milutinović, six FRY political, military and police leaders were 
tried for crimes against humanity and other crimes committed against the 
Kosovar Albanian population. The Trial Chamber made very little use of 
fact-finding reports. To provide historical context to the conflict, it used a 
report of Special Rapporteur Mazowiecki describing discrimination 
against the Albanian population in 1992.142 It did not use the NGO reports 
in any material sense. 

In Đorđević, in contrast to Milutinović, the Trial Chamber relied ex-
tensively on fact-finding reports. 143  The OSCE’s Kosovo Verification 
Mission (‘KVM’), staffed by military, political and legal experts seconded 
by member countries, was charged with monitoring and reporting on the 
situation, and consequently visited crime scenes and issued reports; its 
reports were used for proof of tank positions, military clashes and shelling 
by the VJ.144  Human Rights Watch also actively monitored events in 
Kosovo, and between March and July 1999 issued 51 brief statements and 
reports called ‘Flash reports’ detailing allegations of criminality, all of 
which were sent to the Serbian Ministry of the Interior. 145  To prove 
crimes committed in one town, HRW reports were used as background 
information for population and ethnic composition and that the border 

                                                                                                                         
conflict from May 1998 – relevant to the indictment period. It also used an OSCE Missing 
Persons Report, Limaj, para. 480. 

141  And also to the HLC’s Incident Reports, Prosecutor v. Ramush Haradinaj, Idriz Balaj and 
Lahi Brahimaj, IT-04-84-T, Judgement, 3 April 2008, paras. 175 and 183. 

142  Including allegations of torture and mistreatment, the dismissal of thousands of Kosovar 
Albanians, Serbian authorities encouraging Serbian immigration or return, and Albanians 
leaving in large numbers, Prosecutor v. Milan Milutinović, Nikola Šainović, Dragol ub 
  danić , Nebo ša Pavković, Vladimir Lazarević, and Sreten Lukić, IT-05-87- T, Judge-
ment, 26 February 2009, paras. 224, 227 and 230; Report of 17 November 1992. 

143  Đorđević, who was responsible for all police units in Kosovo in 1999, had been indicted in 
Milutinović but was tried separately due to his arrest a year after that trial’s commence-
ment, Prosecutor v. Vlastimir Đorđević, IT-05-87/1-T, Public Judgement with Confiden-
tial Annex, 25 February 2011. 

144  Đorđević, paras. 256, 390, 438 and 1224, supra note 143. The KVM’s mandate included, 
“to report and make recommendations to the OSCE Permanent Council, the UN Security 
Council and other organizations on areas covered by UN Security Council Resolution 
1199 (1998)”, Decision No. 263 of 25 October 1998, the Permanent Council, OSCE. 

145  Đorđević, para. 1997, supra note 143. 
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region was used to smuggle arms and supplies.146 HRW was also sourced 
to establish that prominent Albanians were targeted and killed or impris-
oned, and for information relating to specific deaths.147 An OSCE report 
sourced facts such as the police telling citizens to leave Kosovo, that one 
refugee buried 10 men – executed by Serbian police as suspected KLA 
sympathisers – and for the absence of any KLA military presence in an 
attacked village.148 

Most substantially, the Trial Chamber used the publication and dis-
semination of HRW reports to prove that Đorđević, as the effective chief 
of police, had notice of the crimes allegedly committed by subordinates. 
For example, in March 1998, in an early incident in the conflict, a police 
attack on a compound killed at least 54 people, mostly family members. A 
HRW report described the police action as excessive and causing many 
deaths, including those of women and children.149  The Trial Chamber 
used this and the fact that Đorđević was personally present during the op-
eration, to prove his personal involvement in anti-terrorist activities in 
Kosovo in which civilians were killed.150 

Another HRW report was used to prove that he knew of a specific 
incident that had caused an international outcry. The Trial Chamber found 
“it is inconceivable on the evidence that Đorđević would not have been 
aware of the allegations of crimes committed […] yet he took no meas-
ures to follow-up on calls for an investigation”.151 
                                                   
146  In Đakovica/Gjakove, HRW reports included “Under Orders: War Crimes in Kosovo” 

documenting war crimes allegedly committed by Serbian and Yugoslav government forces 
in Kosovo between 24 March and 12 June 1999, Đorđević, paras. 852 and 854, supra note 
143. 

147  For example, that members of a family in Ćerim/Qerim were killed, burned bodies were in 
a house, fighting was intense in Đakovica/Gjakove and that 300 bodies were found next to 
a roadside, Đorđević, paras. 861, 891, 898, 1418, 916 and 979, supra note 143. 

148  And that another refugee had seen 30 to 40 bodies on the street of Đakovica/Gjakove, 
including men, women and children, Đorđević, paras. 912 and 744, supra note 143, refer-
ring to OSCE publication “Human Rights Bi-Weekly”. 

149  Đorđević, para. 1900, supra note 143, referring to a Human Rights Watch report, “Hu-
manitarian Law Violations in Kosovo”, published in October of 1998 regarding the attack 
on the Jashari family compound in Drenica. 

150  Đorđević, para. 1900, supra note 143. 
151  In September 1998 in Gornje Obrinje/Abri-e-Epërme where 21 family members died, 

Đorđević, paras. 339 (1998), referring to the HRW report, “A week of terror in Drenica, 
Humanitarian law violations in Kosovo”, February 1999; Đorđević, paras. 1998 and 2083, 
supra note 143. 
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A Human Rights Watch report “A Village Destroyed” was sent to 
the FRY Ministry of the Interior, which was responsible for police units in 
Kosovo that Đorđević headed.152 The Trial Chamber used this to prove 
his knowledge, finding:153 

Despite his awareness of crimes committed in Kosovo, the 
Accused at no point in time set up a commission or body 
specifically charged with the responsibility to investigate al-
legations of crimes committed by the police in Kosovo and 
he took no action to ensure that other appropriate investiga-
tive authorities gave due attention to these allegations. 

The Trial Chamber also specifically rejected as untrue Đorđević’s 
assertions that he knew nothing of HRW’s allegations against the Minis-
try of the Interior forces when he headed the police. The international me-
dia’s reporting on the alleged crimes and the local media’s response to 
these and to HRW reports – and his admission that he read newspapers – 
informed Đorđević of crimes committed or allegedly committed by po-
lice, thus making him legally aware that his subordinates had committed 
or were about to commit crimes. 154 

11.18. Macedonia  

One ICTY case concerned the 2001 armed conflict in Macedonia between 
the Albanian National Liberation Army and Macedonian Government 
forces.  ošk oski and Tarčulovski related to a Macedonian police attack on 
an ethnic Albanian village.155 The Trial Chamber received testimony and 
reports from intergovernmental organisations – the OSCE and the Interna-
tional Management Group (‘IMG’) – and NGOs, the International Crisis 
Group (‘ICG’) and HRW. It used this evidence as background informa-
tion, to find jurisdiction and for proof of notice to the accused. 

An ICG report provided background information on the NLA’s 
formation.156  On the jurisdictional existence of an armed conflict, the 
                                                   
152  Relating to a massacre in the village of Cuška/Qyshk in May 1999, Đorđević, paras. 1997, 

1998, supra note 143. 
153  Đorđević, para. 1999, supra note 143. 
154  Đorđević, paras. 1996, 1997, 2083, supra note 143. 
155  The village of Ljuboten, near Skopje. Seven civilians were killed, houses were burned and 

numerous men were detained and maltreated during the attack. 
156  Prosecutor v. L ube  oškos ki and Johan Tarčulovski, IT-04-82-PT, Judgement, 10 July 

2008, para. 28, ICG Balkans Report 109 of 5 April 2001. 
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Trial Chamber considered the ICG, NATO and OSCE reports as generally 
reliable.157 OSCE reports were used for some military matters, including 
the presence of KLA, where a mortar fell, and its observations on ammu-
nition and materiel.158 OSCE estimates helped establish that some villages 
were under NLA control; IMG and OSCE reports provided evidence of 
housing and other property damage.159 

A report of Human Rights Watch, which actively monitored the es-
calating tension and conflict, was used to find that Boškoski, as Minister 
of the Interior, had inquiry notice of the allegations against his subordi-
nates,160 with the Chamber finding,161  

that by virtue of the HRW report, if he had not been fully 
aware earlier, Ljube Boškoski knew of the serious allega-
tions about the conduct of police in Ljuboten on 12 August 
and following. While the report in some aspects contradicts 
the detailed evidence presented in this trial, which is dis-
cussed in this Judgement, the nature and seriousness of the 
allegations, and the existence of an apparent factual basis for 
them, were sufficient on their own to put Ljube Boškoski on 
notice of the likelihood of illegal acts by his subordinates. 

Boškoski was acquitted, but only after the Trial Chamber had estab-
lished that the crimes had been committed, that he was in a superior sub-
ordinate relationship, and had had notice of the crimes. The Trial Cham-
ber found that he had not failed to take all reasonable steps to punish his 
subordinates. 

Two extracts from the judgement demonstrate the need for care and 
precision in the conclusions to fact-finding reports and how important 
proper information sourcing is – and, most particularly, whether it is hear-
say or direct evidence. Here, the Trial Chamber was using seven-year-old 

                                                   
157   oškosk i, para. 210, supra note 156.  
158   oškosk i, paras. 138, 148, 165, supra note 156; OSCE Special Report on events in Ljubo-

ten 14 August 2001; OSCE Spot Report 15 August 2001. 
159   oškosk i, para. 242 (OSCE report re NLA control), paras. 241, 360, 365–368, 371, 372 

(IMG reports), paras. 242, 362, 372, 376, 379 (OSCE reports), supra note 156. 
160   oškosk i, paras. 241, 360, 365–368, 371, 372 (OSCE reports), paras. 448–451 (OSCE 

reports), supra note 156. 
161   oškosk i, para. 451, supra note 156. 
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contemporary fact-finding reports and testimony from their authors. In 
relation to one HRW witness and the relevant report it held:162  

His observations were made 11 days after the events. Fur-
ther, the HRW report on the relevant events in Ljuboten, to 
which he was the main contributor, and which is a corner-
stone of his evidence, is sourced primarily by unchallenged 
accounts of ethnic Albanian residents from Ljuboten which 
have not been tested against the other differing accounts 
which the Chamber has heard.  

Additionally, it was footnoted “[t]he Chamber notes that aspects of his 
observations may have been influenced by media reports”. And concern-
ing an OSCE report, it held,163 

The Chamber notes that there is no specific evidence as to 
the circumstances in which Muharem Ramadani was killed. 
There is no support, however, in the evidence for the sugges-
tion in the OSCE report that the death of Muharem Rama-
dani could have occurred during the operation by the Mace-
donian forces to ‘clear’ the area of hostile forces on their 
way to the houses in the ‘north edge of town’. The same 
suggestion is made in the report with respect to the body of 
Sulejman Bajrami. The source of that suggestion is not dis-
closed. 

11.19. Some Brief Observations about the International Criminal 
Court 

The ICC has largely adopted an approach similar to the ICTY’s in assess-
ing fact-finding reports. Just like the ICTY, it has used fact-finding re-
ports for investigative purposes.164 It also used fact-finding reports includ-
                                                   
162   oškosk i, para. 134, supra note 156. 
163   oškosk i, para. 324, supra note 156. 
164  For example, the ICC Prosecutor issued a press release in relation opening an investigation 

into the Situation in Darfur, Sudan, stating that:  
[f]ollowing the referral from the United Nations Security Council on 
31 March 2005, the Prosecutor received the document archive of the 
International Commission of Inquiry on Darfur. In addition, the Office 
of the Prosecutor requested information from a variety of sources, 
leading to the collection of thousands of documents. The Office also 
interviewed over 50 independent experts. After thorough analysis the 
Prosecutor concluded that the statutory requirements for initiating an 
investigation were satisfied. […] [And multiple] sources of informa-
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ing the Report of the International Commission of Inquiry on Darfur,165 in 
deciding to issue an arrest warrant in the Situation in Dafur, Sudan.166 

In confirmation proceedings, in a manner similar to some judge-
ments at the ICTY, the court has termed the heavy reliance on anonymous 
hearsay evidence typically found in NGO reports as ‘problematic’ for the 
defence. Moreover it is,167  

[…] highly problematic when the Chamber itself does not 
know the source of the information and is deprived of vital 
information about the source of the evidence. In such cases, 
the Chamber is unable to assess the trustworthiness of the 
source, making it all but impossible to determine what pro-
bative value to attribute to the information. 

The Lubanga judgement extensively referred to MONUC reports, 
although it noted in describing the investigation phase that the Prosecu-
tion’s lead investigator “was surprised by the differences between the re-
ports from the NGOs and the situation that confronted the investigation 
team during its work”.168  

                                                                                                                         
tion have been used for the OTP analysis, including reports from the 
Government of Sudan, the African Union, the United Nations, and 
other organizations, local and international media, academic experts 
and others.  

ICC, The Prosecutor of the ICC opens investigation in Dafur, Press Release, ICC-OTP-
0606-104, 6 June 2005.  

165  Report of the International Commission for Inquiry on Darfur to the United Nations Secre-
tary-General, Pursuant to Security Council Resolution 1564 of 18 September 2004, 
S/2005/60, 25 January 2005. 

166  The reports included those of HRW, ICG, the UN High Commissioner for Human Rights, 
Amnesty International, Situation in Darfur, Sudan in the Case of The Prosecutor v. Omar 
Hassan Ahmad Al  ashir (‘ m ar Al  ashir’) , Decision on the Prosecution’s Application 
for a Warrant of Arrest against Omar Hassan Ahmad Al Bashir, 4 March 2009, ICC-02/05-
01/09. 

167  Situation in the Republic of Cote d’Ivoire in the case of The Prosecutor v. Laurent 
Gbagbo, Decision adjourning the hearing on the confirmation of charges pursuant to Arti-
cle 61(7)(c)(i) of the Rome Statute, 3 June 2013, ICC-02/11-01/11-432, para. 29. See also, 
Situation in the Central African Republic in the case of The Prosecutor v. Jean-Pierre 
Bemba Gombo, Pre-Trial Chamber II, Decision Pursuant to Article 61(7)(a) and (b) of the 
Rome Statute on the Charges of the Prosecutor Against Jean-Pierre Bemba Gombo, 15 
June 2009, ICC-02/05-02/09-243-Red, paras. 49–51. 

168  Situation in the Democratic Republic of the Congo in the Case of The Prosecutor v. Tho-
mas Lubanga Dyilo, Judgment pursuant to Article 74 of the Statute, 14 March 2012, ICC-
01/04-01/06-2842, para. 129. It used several reports of the Mission des Nations Unies en 
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The Trial Chamber in Ngudjolo very cautiously approached NGO 
and UN reports, principally using two MONUC reports for background 
information. It held that in the absence of direct eyewitness evidence, “it 
was necessary to rely primarily on witness statements and reports by 
MONUC investigators or representatives of various NGOs”, but specified 
that as a general principle “excerpts from the report on human rights vio-
lations” were only “included on the proviso that the information relating 
directly to the events […] has been corroborated beforehand”.169  The 
Chamber also elaborated on the essential differences between criminal 
investigations and those of most fact-finding missions that:  

[…] conducting an investigation into human rights violations 
is not subject to the same rules as those for a criminal inves-
tigation. Reports are prepared in a non-adversarial manner; 
they are essentially based on oral testimony, sometimes deri-
ved from hearsay, and the identity of sources is always re-
dacted.170 

11.20. Conclusion 

The ICC’s experience neatly bookends that of the ICTY from 1994 on-
wards. The Chambers of both institutions have treated with great caution 
the information in fact-finding reports and have carefully assessed its reli-
ability before its admission into evidence.  

The aims and objectives of fact-finding missions differ from those 
of prosecutors, defence counsel, victims’ advocates and courts. But they 
also overlap in that both seek some sort of justice. For their conclusions, 
both fact-finders and courts need reliable and credible information – for 
the fact-finder, it is the report or recommendation; for the court, the 
judgement or decision. 

Some of the overlap lies in gathering material – or ‘evidence’ if it 
gets to court. For the credibility of both types of institutions, it must be 
accurate and reliable. Even recognising the obvious differences in institu-
tional mandates, accuracy is paramount for both.  
                                                                                                                         

République démocratique du Congo (United Nations Organization Mission in the Democ-
ratic Republic of the Congo). 

169  Situation in the Democratic Republic of the Congo in the Case of The Prosecutor v. 
Mathieu Ngudjolo, Judgment pursuant to Article 74 of the Statute, 18 December 2012, 
ICC-01/04-02/12-3, paras. 117 and 296. 

170  Ngudjolo, para. 294, supra note 169. 
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Fact-finding organisations, although not applying criminal rules of 
admissibility, much less the standard of beyond reasonable doubt for as-
serting a fact or conclusion, can and should learn from how criminal 
courts scrutinise the conclusions and information in their reports. This is 
especially critical where a mandate requires a fact-finder to investigate, 
gather evidence and make findings of something as comprehensive as “all 
violations of international humanitarian law” or “human rights abuses”, et 
cetera. Why? Because what they find could one day end up in a court 
somewhere. 
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12 
______ 

International Criminal Law Outside  
the Courtroom: The Impact of Focusing  

on International Crimes for  
the Quality of Fact-Finding 

Dov Jacobs* and Catherine Harwood** 

12.1. Introduction: Taking International Criminal Law Out  
of the Courtroom 

The 1990s marked the coming of age of international criminal law 
(‘ICL’), which had not developed in any significant way since the end of 
World War II, with an attendant proliferation of international criminal 
tribunals. This revitalisation was connected to a shift in international 
discourse towards the ‘fight against impunity’ and ‘accountability’. 
Echoing Robert H. Jackson’s words at the opening of the Nuremberg 
Trial,1  prosecutions were seen as the ‘civilized’ way through which the 
international community expressed its disapproval of conduct “shocking 
to the conscience of mankind”.2 This narrative shift has led to ICL pro-

                                                   
*  Dov Jacobs is Assistant Professor in International Law, Grotius Centre for International 

Legal Studies, Leiden University, the Netherlands. 
**  Catherine Harwood is a Ph.D. Researcher, Grotius Centre for International Legal Stud-

ies, Leiden University, the Netherlands.  
1  Trial Of The Major War Criminals Before The International Military Tribunal, vol. 2, p. 

99:  
That four great nations, flushed with victory and stung with injury 
stay the hand of vengeance and voluntarily submit their captive 
enemies to the judgment of the law is one of the most significant 
tributes that Power has ever paid to Reason.  

2  Rome Statute of the International Criminal Court 1998, Preamble. See also Prosecutor v. 
Tadić, Case No. IT-94-1, Trial Chamber, Decision on the Defense Motion on Jurisdic-
tion, 10 August 1995, para. 42, cited with approval in Prosecutor v. Tadić, Case No. IT-
94-1, Appeals Chamber, Decision on the Defence Motion for Interlocutory Appeal on 
Jurisdiction, para. 59: 

Before leaving this question relating to the violation of the sover-
eignty of States, it should be noted that the crimes which the Interna-
tional Tribunal has been called upon to try are not crimes of a purely 
domestic nature. They are really crimes which are universal in na-
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viding key tools of semantic legitimacy in international discourse, with 
allegations of international crimes at the heart of most discussions on 
particular conflicts3  and calls for international prosecutions being (at 
least publicly) a preferred way to place pressure on governments to 
abide by international legal obligations.4  

As a result, normative and institutional developments in the field 
of ICL resonated in contexts beyond the courtroom, including in the 
fact-finding work of international commissions of inquiry (‘commis-
sions’), which are the focus of this chapter. Many commissions estab-
lished under the auspices of the UN Security Council, Secretary-General 
and the Human Rights Council5 have engaged with ICL concepts sub-

                                                                                                                      
ture, well recognised in international law as serious breaches of in-
ternational humanitarian law, and transcending the interest of any 
one State. The Trial Chamber agrees that in such circumstances, the 
sovereign rights of States cannot and should not take precedence 
over the right of the international community to act appropriately as 
they affect the whole of mankind and shock the conscience of all na-
tions of the world. There can therefore be no objection to an interna-
tional tribunal properly constituted trying these crimes on behalf of 
the international community.  

3  See, for example, the Darfur ‘genocide’ debate, where the Commission of Inquiry for 
Darfur (hereinafter ‘Darfur Commission’) found serious violations of IHL and interna-
tional human rights law that could amount to international crimes, but that the Govern-
ment of the Sudan had not pursued a policy of genocide. Schabas observes that critics of 
the Commission “are preoccupied with its determination that genocide is an inappropri-
ate term to describe the atrocities”: William Schabas, “Genocide, Crimes Against Hu-
manity, and Darfur: the Commission of Inquiry’s Findings on Genocide”, in Cardozo 
Law Review, 2006, vol. 27, no. 4, p. 1719; and Michael Kelly, “The Debate over Geno-
cide in Darfur, Sudan”, in University of California Davis Journal of International Law 
and Policy, 2011, vol. 18, no. 1, pp. 205224.  

4  For instance, on 14 January 2013, Switzerland on behalf of 56 states wrote to the Secu-
rity Council, requesting it to send “an unequivocal message urging [Syria] and all other 
parties to fully respect international human rights and humanitarian law in the ongoing 
conflict and announcing that it intends to refer the situation to the ICC unless a credible, 
fair and independent accountability process is being established in a timely manner”: 
Letter dated 14 January 2013 from the Chargé d’affaires a.i. of the Permanent Mission 
of Switzerland to the United Nations addressed to the Secretary-General, UN Doc. 
A/67/694–S/2013/19, 16 January 2013, Annex; see also Alvarez, who observes that “in-
ternational trials are seen as superior methods of meeting the symbolic and practical 
needs of the international community”, José Alvarez, “Crimes of States/Crimes of Hate: 
Lessons from Rwanda”, in Yale Journal of International Law, 1999, vol. 24, no. 365, p. 
375.  

5  Charter of the United Nations 1945, Article 34 empowers the Security Council to inves-
tigate “any situation which might lead to international friction or give rise to a dispute 
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stantively and through fact-finding methodologies. While the mandates 
and activities of commissions have moved normatively and procedurally 
closer to the field of ICL, there is a growing realisation that prosecutions 
are no panacea to global conflict, and disenchantment with the ICL pro-
ject is on the rise.6 It is therefore timely to reflect on the impact that an 
ICL-focus may have on the quality of fact-finding by international 
commissions of inquiry, which are claimed to cater to a variety of transi-
tional justice goals. 

This evaluation depends on the way the notion of ‘quality’ is ap-
proached. If approached from a technical angle, an ICL-focus may con-
tribute to a more rigorous fact-finding methodology, which may increase 
the certainty of findings, enhance the credibility of reports and possibly 
make information gathered by commissions more usable in international 
prosecutions. However, if ‘quality’ is considered more as a holistic no-
tion linked to normative and narrative agendas, an ICL-focus might in 
fact reduce quality by unnecessarily narrowing the focus and outcomes 
of fact-finding, both in terms of the scope of facts considered and the 
persons or entities investigated. 

In light of this ambition, this chapter first traces the evolution of 
the functions of international commissions of inquiry and tracks the mi-
gration of ICL concepts from the courtroom and into commissions’ in-
vestigations (section 12.2.). It then identifies the impact of this migration 
in terms of the quality of procedural aspects of commissions’ work, in-
cluding through the adoption of evidentiary standards (section 12.3.) and 
substantive aspects of fact-finding (section 12.4.). Finally, in a conclud-
ing section, this chapter interrogates the use of ICL as a point of refer-
ence, both because the international justice system that is taken as a 
standard does not in fact exist and because, more technically, ICL out-
side the courtroom might not actually be ICL.  

                                                                                                                      
[…] to determine whether the situation might endanger international peace and security”. 
The Declaration on Fact-finding by the United Nations in the Field of the Maintenance 
of International Peace and Security 1991 provides, “[f]act-finding missions may be un-
dertaken by the Security Council, the General Assembly and the Secretary-General, in 
the context of their respective responsibilities for the maintenance of international peace 
and security in accordance with the Charter”, GA Res. 46/59, UN Doc. A/RES/46/59, 9 
December 1991, Article 7.  

6  See, e.g., William Schabas, “The Banality of International Justice”, in Journal of Inter-
national Criminal Justice, 2013, vol. 11, no. 3, p. 545.  
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12.2. Migration of ICL Concepts into International Commissions 
of Inquiry  

Though it is now common for international commissions of inquiry to 
make findings of violations of international law, this has not always 
been the case. The function of commissions significantly evolved during 
the twentieth century. In the early 1900s, commissions made factual de-
terminations and acted as conciliators to encourage the peaceful resolu-
tion of international disputes. The 1907 Hague Convention for the Pa-
cific Settlement of International Disputes provided that in respect of an 
international dispute “arising from a difference of opinion on points of 
fact”, states could establish an international commission of inquiry to 
“facilitate a solution of these differences by elucidating the facts by 
means of an impartial and conscientious investigation”. 7  A commis-
sion’s report was limited to a “statement of facts”,8 while legal questions 
could be determined by arbitration.9 While in practice a few commis-
sions were instructed to make legal evaluations,10 the traditional role of 
commissions endured through to 1991, evidenced by a General Assem-
bly declaration on fact-finding in matters of international peace and se-
curity which provided that a commission’s report “should be limited to a 
presentation of findings of a factual nature”.11 

The establishment of a Commission of Experts for the former 
Yugoslavia (hereinafter ‘Yugoslavia Commission’) by the Security 
Council in 199212 heralded a new era of international commissions of 
inquiry and triggered the renaissance of ICL.13 The Yugoslavia Com-

                                                   
7  Hague Convention for the Pacific Settlement of International Disputes 1907, Article 9.  
8  Ibid., Article 14.  
9  Ibid., Article 16.  
10  For instance, the former Commission on Human Rights established an Ad Hoc Working 

Group of Experts, which was asked to investigate various situations. The Special Work-
ing Group of Experts for Israel was instructed to investigate allegations of IHL violations 
in territories occupied by Israel: Commission Res. 6 (XXV), UN Doc. E/CN.4/RES/6 
(XXV), 4 March 1969, para. 4.  

11  Declaration on Fact-finding by the United Nations in the Field of the Maintenance of 
International Peace and Security 1991, GA Res. 46/59, UN Doc. A/RES/46/59, 9 De-
cember 1991, Article 17.  

12  SC Res. 780 (1992), 6 October 1992.  
13  Bassiouni considers that the Commission of Experts concerning the former Yugoslavia 

“tore down [the] psychological iron curtain” which allowed ICL to develop: M. Cherif 
Bassiouni, “Appraising UN Justice-Related Fact-Finding Missions”, in Washington Uni-
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mission was instructed to inquire into violations of international humani-
tarian law (‘IHL’), which departed from the traditional model for com-
missions of inquiry. In an early report to the Security Council, the 
Commission determined that ICL was part of its legal framework of 
analysis14 and intimated that “the establishment of an ad hoc interna-
tional criminal tribunal […] would be consistent with the direction of its 
work”.15 The Security Council subsequently resolved to establish the 
International Criminal Tribunal for the Former Yugoslavia (‘ICTY’),16 
which marked the revitalisation of ICL that had laid largely dormant 
post-Nuremburg. A multiplicity of international and internationalised 
criminal tribunals arose in the following years, most notably the first 
permanent international criminal tribunal in 1998, the International 
Criminal Court (‘ICC’). Since the Yugoslavia Commission, UN organs 
have established over 30 international commissions of inquiry (see the 
table in section 1.6. above).17 Although a few commissions held factual 
mandates,18 many others followed in the footsteps of the Yugoslavia 
Commission by investigating violations of international law and rec-
ommending measures to ensure accountability for those violations.  

An examination of the mandates and reports of these commissions 
reveals that ICL has been included in their investigations in several 
ways. Commissions have sometimes been instructed through their man-
dates to investigate international or general crimes. Other commissions 
lacking express mandatory permission have also determined that ICL is 
part of the legal framework relevant to their investigations (for ease of 
                                                                                                                      

versity Journal of Law and Policy, 2001, vol. 5, p. 47. See also Bassiouni, “The Com-
mission of Experts Established Pursuant to Security Council Resolution 780: Investigat-
ing Violations of International Humanitarian Law in the Former Yugoslavia”, in Crimi-
nal Law Forum, 1994, vol. 5, no. 2, p. 279. 

14  Interim Report of the Commission of Experts Established Pursuant to Security Council 
Resolutions 780 (1992), UN Doc. S/25274, 10 February 1993.  

15  Ibid., para. 74. 
16  SC Res. 827 (1993), 25 May 1993.  
17  A list of UN commissions of inquiry established since 1992 is on file with the authors.  
18  E.g., Commission of Inquiry established pursuant to Resolution 885 (1993) concerning 

Somalia, SC Res. 885, 16 November 1993; Fact-finding Mission to Lebanon inquiring 
into the causes, circumstances and consequences of the assassination of former Prime 
Minister Rafik Hariri, UN Doc. S/PRST/2005/4, 15 February 2005; UN Commission of 
Inquiry into the Benazir Bhutto assassination, UN Doc. S/2009/68, 3 February 2009; 
Panel of Inquiry on the 31 May 2010 Flotilla Incident, UN Doc. S/2010/414, 2 August 
2010.  
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reference termed the ‘applicable law’). These determinations have been 
made by reference to the interrelationship of different fields of interna-
tional law and on the basis of teleological reasoning. Each basis for the 
inclusion of ICL is discussed below.  

12.2.1. Inclusion through the Commission’s Mandate 

International criminal law concepts have been incorporated into the 
work of some international commissions of inquiry directly through 
their mandates. The Human Rights Council has established two com-
missions whose mandates refer to the investigation of “crimes against 
humanity”.19 These commissions are among the most recent established 
by the Council, which perhaps signals the future direction of commis-
sions created by this body. Several other commissions’ mandates refer to 
the investigation of “crimes”.20 This broad wording may be interpreted 
                                                   
19  HRC Res. 22/13, UN Doc. A/HRC/RES/22/13, 21 March 2013, para. 5 (North Korea 

Commission), available at http://ap.ohchr.org/documents/alldocs.aspx?doc_id=21540, 
last accessed on 29 September 2013:  

The International Commission of Inquiry on North Korea was in-
structed to investigate violations of human rights “with a view to en-
suring full accountability, in particular where these violations may 
amount to crimes against humanity”.  

HRC Res. S-17/1, UN Doc. A/HRC/RES/S-17/1, 23 August 2011, para. 13 (Syria Com-
mission), available at http://www.ohchr.org/EN/HRBodies/HRC/IICISyria/Pages/Docu 
mentation.aspx, last accessed on 29 September 2013: 

The Independent International Commission of Inquiry on the Syrian 
Arab Republic was mandated to “establish the facts and circum-
stances that may amount to such violations and of the crimes perpe-
trated and, where possible, to identify those responsible with a view 
to ensuring that perpetrators of violations, including those that may 
constitute crimes against humanity, are held accountable”.  

20  International Commission of Inquiry for Libya, HRC Res. S-15/1, UN Doc. 
A/HRC/RES/S-15/1, 25 February 2011, para. 11 (hereinafter ‘Libya Commission’), avai-
lable at http://www.un.org/Docs/journal/asp/ws.asp?m=A/HRC/RES/S-15/1, last ac-
cessed on 29 September 2013; Mission to the Syrian Arab Republic to Investigate Al-
leged Violations of International Human Rights Law, HRC Res. S-16/1, para. 7 (herein-
after ‘OHCHR Mission to Syria’), available at http://www2.ohchr.org/english/ bod-
ies/hrcouncil/specialsession/16/index.htm, last accessed on 29 September 2013; Special 
Inquiry on Events in Al-Houla, HRC Res. S-19/1, UN Doc. A/HRC/RES/A-19/1, 1 June 
2012, para. 8 (hereinafter ‘Al-Houla Inquiry’), available at http://www.ohchr.org/Docu 
ments/HRBodies/HRCouncil/SpecialSession/Session19/A-HRC-RES-S-19-1_en.pdf, 
last accessed on 29 September 2013; International Commission of Inquiry Mandated to 
Establish the Facts and Circumstances of the Events of 28 September 2009 in Guinea, 
Letter dated 28 October 2009 from the Secretary-General addressed to the President of 
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to include both international and domestic criminal law. In almost every 
case where a commission was mandated to establish the reality of 
‘crimes’ perpetrated, findings of international crimes were made.21  

Some commissions have been instructed to identify perpetrators 
and bring them to justice. Commissions have interpreted this instruction 
as invoking ICL. The Darfur Commission, for instance, explained that 
“[i]n order to name particular persons as suspected perpetrators, it is 
necessary to define the international crimes for which they might be held 
responsible”.22 Another example is the International Commission of In-
quiry for Côte d’Ivoire, which was instructed to investigate allegations 
of serious violations of human rights committed following the 2010 
presidential election “in order to identify those responsible for such acts 
and to bring them to justice”.23 The Commission reported that violations 
of human rights and IHL might amount to crimes against humanity and 
war crimes, and noted that although a final determination of individual 
criminal responsibility must be made by a court, it was required to iden-
tify those responsible.24 

                                                                                                                      
the Security Council, UN Doc. S/2009/556, Annex, para. 2 (hereinafter ‘Guinea Com-
mission’), available at http://www.un.org/Docs/journal/asp/ws.asp?m=S/2009/556, last 
accessed on 29 September 2013; Group of Experts for Cambodia established pursuant to 
GA Res 52/135, UN Doc. A/RES/52/135, 12 December 1997, p. 1 (hereinafter ‘Cambo-
dia Commission’), available at http://www.un.org/Docs/journal/asp/ws.asp?m=A/RES/ 
52/135, last accessed on 29 September 2013.  

21  The Libya Commission made findings of war crimes and crimes against humanity: Re-
port of the Libya Commission, UN Doc. A/HRC/17/44, 12 January 2012, para. 246 
(hereinafter ‘First Report of the Libya Commission’). The OHCHR Mission to Syria 
made findings of crimes against humanity: Report of the OHCHR Mission to Syria, UN 
Doc. A/HRC/18/53, 15 September 2011, para. 69. The Guinea Commission made find-
ings of crimes against humanity: Report of the Guinea Commission, UN Doc. 
S/2009/693, 18 December 2009, p. 3. The Cambodia Commission recommended that 
prosecutions for genocide, crimes against humanity and war crimes be pursued: Report 
of the Cambodia Commission, UN Doc. A/83/850, 16 March 1999, para. 91. An excep-
tion is the UN Independent Special Commission of Inquiry for Timor-Leste, which fo-
cused on domestic criminal law: Report of the UN Independent Special Commission of 
Inquiry for Timor-Leste, 2 October 2006, para. 109 (hereinafter ‘Report of the Timor-
Leste Commission’). 

22  Report of the International Commission of Inquiry on Darfur to the UN Secretary-
General, 25 January 2005, para. 4 (hereinafter ‘Report of the Darfur Commission’).  

23  HRC Res. 16/25, UN Doc. A/HRC/RES/16/25, 25 March 2011.  
24  Report of the independent, international commission of inquiry on Côte d’Ivoire, 

A/HRC/17/48, 1 July 2011, para. 116:  
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12.2.2. Inclusion by Reason of the Interrelationship of Fields  
of International Law 

Some commissions have included ICL as part of the applicable law by 
citing the links between ICL and other fields of international law. Com-
missions have characterised ICL as the ‘enforcement arm’ of human 
rights law and IHL. For instance, the International Commission of In-
quiry for Libya stated that ICL is the “means of enforcement at the in-
ternational level of penalties for grave violations of customary law, 
[human rights] and serious violations of IHL which are recognized as 
attracting individual liability”.25 The UN Fact-Finding Mission on the 
Gaza Conflict, also known as the Goldstone Commission (discussed in 
Chapter 2 above), was instructed to investigate violations of IHL and 
human rights. It reported that ICL was “a necessary instrument for the 
enforcement”26 of IHL and international human rights law, and that:27 

The international community increasingly looks to criminal 
justice as an effective mechanism of accountability and jus-
tice in the face of abuse and impunity. The Mission regards 
the rules and definitions of international criminal law as 
crucial to the fulfilment of its mandate to look at all viola-
tions of IHL and IHRL by all parties to the conflict. 

A similar statement was made by the Darfur Commission, which 
reported that individual criminal responsibility was a “critical aspect of 
the enforceability of rights and of protection against their violation”.28  

                                                                                                                      
La Commission est bien consciente du fait que la détermination fi-
nale de la responsabilité pénale d’un individu doit être effectuée par 
un tribunal pour assurer la garantie des droits des personnes concer-
nées; néanmoins, le mandat du Conseil des droits de l’homme lui 
prescrit d’identifier les responsables. 

25  Report of the Libya Commission, UN Doc. A/HRC/19/68, 2 March 2012, para. 23 (here-
inafter ‘Second Report of the Libya Commission’). 

26  Report of the UN Fact-Finding Mission on the Gaza Conflict, UN Doc. A/HRC/12/48, 
25 September 2009, para. 286 (hereinafter ‘Report of the Goldstone Commission’).  

27  Ibid.  
28  Report of the Darfur Commission, para. 407.  
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12.2.3. Inclusion on the Basis of the Goal of Ensuring  
Accountability 

The migration of ICL concepts into the work of commissions has also 
occurred as a result of normative discourse relating to accountability and 
the right of victims to justice.29 In respect of violations constituting in-
ternational crimes, there is a strong emphasis on judicial accountability30 
as a result of the norm that states have a duty to prosecute international 
crimes.31 The perception that international crimes threaten international 
peace and security32 depicts ICL as a vital enforcement mechanism of 
international law and a tool to achieve lasting peace. Bassiouni writes 
that “accountability must be recognized as an indispensable component 
of peace”33 and that “[f]act-finding and investigation are a means to an 
end. With respect to the values of truth and justice, the end is account-
ability of the perpetrators”.34  

                                                   
29  See, e.g., General Assembly, “Basic Principles and Guidelines on the Right to a Remedy 

and Reparation for Victims of Gross Violations of International Human Rights Law and 
Serious Violations of International Humanitarian Law”, GA Res. 60/147, UN Doc. 
A/RES/60/147, 21 March 2006; UN Commission on Human Rights, “Updated Set of 
Principles for the Protection and Promotion of Human Rights Through Action to Combat 
Impunity”, UN Doc. E/CN.4/2005/102/Add.1, 8 February 2005; Office of the United 
Nations High Commissioner for Human Rights, “Study on the Right to the Truth”, UN 
Doc. E/CN.4/2006/91, 8 February 2006; HRC Res. 21/7 (hereinafter ‘Right to Truth’), 
UN Doc. A/HRC/RES/21/7, 10 October 2012. 

30  But note the view of Ambos, who considers that although a duty to prosecute specific 
violations is found in treaty law, it is not yet settled that the duty exists in customary in-
ternational law; and that the duty cannot arise purely from victims’ right to a remedy, as 
this does not necessarily equate to an obligation of criminal prosecution: Kai Ambos, 
“The Legal Framework of Transitional Justice: A Systematic Study with a Special Focus 
on the Role of the ICC”, in Kai Ambos et al. (eds.), Building a Future on Peace and Jus-
tice: Studies on Transitional Justice, Peace and Development, Springer-Verlag Berlin, 
2009, p. 30. 

31  See, e.g., Rome Statute, Preamble; SC Res. 1674 (2006), 28 April 2006, where the Secu-
rity Council resolved that states have a responsibility to “comply with their relevant ob-
ligations to end impunity and to prosecute those responsible for war crimes, genocide, 
crimes against humanity and serious violations of international humanitarian law”.  

32  See, e.g., Rome Statute of the International Criminal Court 1998, Preamble, where States 
Parties recognised that “such grave crimes threaten the peace, security and well-being of 
the world”.  

33  M. Cherif Bassiouni, “Searching for Peace and Achieving Justice: the Need for Ac-
countability”, in Law and Contemporary Problems, 1996, vol. 59, no. 4, p. 19. 

34  Ibid.  
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Many commissions claim to share the same broad goals as inter-
national criminal tribunals of ending impunity and ensuring accountabil-
ity for perpetrators. References to accountability are found in many 
commissions’ mandates. For instance, the International Commission of 
Inquiry concerning Burundi (‘Burundi Commission’) was asked to rec-
ommend measures “with regard to the bringing to justice of persons re-
sponsible for those acts” and to “eradicate impunity”.35 The Commission 
of Inquiry for Darfur undertook investigations “with a view to ensuring 
that those responsible are held accountable”,36 and the Libya Commis-
sion was asked to recommend measures “with a view to ensuring that 
those individuals responsible are held accountable”. 37  A commission 
established in 2013 to examine human rights abuses in the Democratic 
People’s Republic of Korea (‘North Korea Commission’)  was asked to 
investigate “with a view to ensuring full accountability”.38 

International criminal law thus finds its way into commissions’ 
work through mandates; as a result of commissions’ views regarding the 
interrelationship of ICL, international human rights law and IHL; and by 
reference to the goal of ensuring accountability for violations of interna-
tional law. The next sections explore the consequences of the inclusion 
of ICL concepts vis-à-vis the quality of fact-finding work undertaken by 
commissions.  

12.3. Impact of ICL-focus on the Technical Quality  
of Fact-Finding 

As a result of the emigration of ICL beyond the courtroom, commissions 
have shown a desire to adopt procedures that mirror those found in judi-
cial contexts in the claimed interests of improving the quality of investi-
gations, strengthening findings and assisting future prosecutions. The 
impact of ICL can be witnessed on a number of levels: in the desire to 
produce credible reports and collect information which may assist sub-
sequent prosecutions (section 12.3.1.), in a preference for a judicialized 
assessment of the veracity of evidence (section 12.3.2.), in the adoption 
                                                   
35  SC Res. 1012 (1995), 28 August 1995, para. 1(b), available at http://www.un.org/ga/ 

search/view_doc.asp?symbol=S/RES/1012(1995), last accessed on 29 September 2013.  
36  SC Res. 1564 (2004), 18 September 2004, para. 12, available at http://www.un.org/Docs/ 

journal/asp/ws.asp?m=S/RES/1564(2004), last accessed on 29 September 2013.  
37  Libya Commission, para. 11, supra note 20. 
38  HRC Res. 22/13, para. 5.  
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of evidential thresholds (section 12.3.3.) and in the attachment to princi-
ples of due process (section 12.3.4.). 

12.3.1. Facilitation of International Criminal Investigations 

While commissions might adopt procedures to facilitate the use of evi-
dence gathered by international tribunals (section 12.3.1.1.), this practice 
is not without its limits (section 12.3.1.2.). 

12.3.1.1. Paving the Way for Future Prosecutions 

Some commissions have determined that information gathered during 
their investigations may be useful in subsequent prosecutions, and have 
shaped their methodologies so as to facilitate criminal investigations. 
Indeed, the mandate of the Special Inquiry into Al-Houla, undertaken by 
the International Commission of Inquiry on Syria (‘Syria Commission’), 
instructed it to “preserve the evidence of crimes for possible future 
criminal prosecutions or a future justice process”.39 The Burundi Com-
mission, established over a decade earlier, decided to conform as much 
as possible to “judicial standards”  in order to “amass evidence that 
could be of use for any later judicial action”.40 These ‘judicial standards’ 
included taking witness testimony under oath41 and seeking to hear wit-
nesses from different parties to the conflict.42 When explaining its work-
ing methods, the International Commission of Inquiry on Darfur (Darfur 
Commission) reported that “in classifying the facts according to interna-
tional criminal law, [it] adopted an approach proper to a judicial body. It 
therefore collected all material necessary for such a legal analysis”,43 
and reported that it would “make an assessment of possible suspects that 
would pave the way for future investigations, and possible indictments, 
by a prosecutor”.44  

One can also note that a number of commissions have collected 
and stored information in such a way as to enable it to be transferred to 
                                                   
39  HRC Res S-19/1, UN Doc. A/HRC/RES/S-19/1, 1 June 2012.  
40  Report of the Burundi Commission, para. 6. 
41  Ibid., para. 8. Note however that not all interviews had been transcribed by the time the 

report was published: para. 58.  
42  Ibid., para. 11.  
43  Report of the Darfur Commission, para. 14.  
44  Report of the Darfur Commission, para. 15 (footnotes omitted).  



 
Quality Control in Fact-Finding 
 

FICHL Publication Series No. 19 (2013) – page 336 

criminal investigators. The last chairman of the Yugoslavia Commis-
sion, Professor Bassiouni, created an extensive database of evidence and 
transferred this to the ICTY Prosecutor,45 which helped to “establish the 
location, character and scale of violations”.46 Likewise, the former ICC 
Prosecutor has written that information collected by the Darfur Commis-
sion47 helped his Office to plan its investigation into the situation in the 
Sudan.48 In addition to generating information about the nature of viola-
tions, several commissions have identified suspected perpetrators and 
either given a confidential list of names to the High Commissioner for 
Human Rights, or more rarely, published those names in their reports.  

These efforts to facilitate prosecutions have therefore been par-
tially fruitful. The report of the Darfur Commission49 prompted the Se-
curity Council to refer the situation in the Sudan to the ICC. A similar 
relationship existed between the Yugoslavia Commission and the ICTY. 
However, there is not always a causal relationship between a commis-
sion of inquiry and an international judicial investigation. For instance, 
the Security Council referred the situation in Libya to the ICC Prosecu-
tor one day after the Human Rights Council established the Libya 
Commission.50 Conventional wisdom regarding the causal relationship 
between the Commission of Experts on Rwanda and the ICTR has been 
challenged by Bassiouni, who considers that the Commission was, in 
essence, window-dressing for the Security Council’s intention to create 
another ad hoc international criminal tribunal.51 

                                                   
45  Bassiouni, 1994, supra note 13. See also Final Report of the Commission of Experts 

Established Pursuant to Security Council Resolution 780 (1992), UN Doc. S/1994/674, 
27 May 1994, para. 22 (hereinafter ‘Final Report of the Commission of Experts for the 
Former Yugoslavia’), available at http://www.un.org/Docs/journal/asp/ws.asp?m=S/ 
1994/674, last accessed on 29 September 2013. 

46  Lyal Sunga, “How Can UN Human Rights Special Procedures Sharpen ICC Fact-
Finding?”, in The International Journal of Human Rights, 2011, vol. 15, no. 2, p. 193.  

47  Report of the Darfur Commission, paras. 25 and 645. 
48  Luis Moreno Ocampo, “The International Criminal Court in Motion”, in Carsten Stahn 

and Göran Sluiter (eds.), The Emerging Practice of the International Criminal Court, 
Brill/Martinus Nijhoff, 2009, p. 15.  

49  Report of the International Commission of Inquiry on Darfur to the United Nations Sec-
retary-General, 25 January 2005, para. 584 (Report of the Darfur Commission).  

50  Libya Commission, supra note 20; SC Res. 1970 (2011), 26 February 2011. 
51  Bassiouni, 2001, p. 43, supra note 13.  
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12.3.1.2. The Limits of the Practice 

First of all, it should be pointed out that commissions are also aware that 
their findings are not identical to, nor a substitute for, prosecutions. For 
instance, an OHCHR fact-finding mission in the Democratic Republic of 
the Congo (‘DRC Mapping Exercise’) stated that the question of 
whether serious acts of violence committed against the Hutus constituted 
genocide remained unresolved and that “this question can only be de-
cided by a court decision on the basis of evidence beyond all reasonable 
doubt”.52 Likewise, the Darfur Commission noted that its role was to 
“collect a reliable body of material that indicate which individuals may 
be responsible for violations committed in Darfur and who should there-
fore be brought to trial with a view to determining their liability”.53 
Moreover, prosecutions are not a necessary corollary of all commissions 
which make findings of international crimes. Despite commissions’ 
findings that genocide occurred in Burundi in 197254 and 1993,55 no 
prosecutions of genocide have occurred. While institutional links be-
tween commissions and judicial mechanisms should not be overstated, 
the possibility of prosecution represents an important motivation on the 
part of commissions to have regard to ICL when conducting non-judicial 
fact-finding. 

Finally, the adoption of methodologies mimicking law-enforce-
ment procedures for the search and collection of evidence could be, in 
some cases, legally irrelevant from the perspective of a judicial body, at 
least from the point of view of admissibility of evidence. Rules that have 
been adopted in relation to the ‘public’ exercise of the investigative 
function (id est, by an authority formally granted this function), cannot 
just be transposed to ‘private’ exercises of this investigative function. To 
illustrate, should a private citizen cordon off a crime scene, gather evi-
dence with gloves and put it in a labeled plastic bag, this would not be 
considered as an acceptable investigative method from a court’s per-
                                                   
52  Report of the Mapping Exercise documenting the most serious violations of human 

rights and international humanitarian law committed within the territory of the Democ-
ratic Republic of the Congo between March 1993 and June 2003, August 2010, paras. 28 
and 510 (hereinafter ‘Report of the DRC Mapping Exercise’).  

53  Report of the Darfur Commission, para. 6.  
54  Report of the Preparatory Fact-Finding Mission to Burundi, UN Doc. S/1995/157, 24 

February 1995, para. 36.  
55  Report of the Burundi Commission, para. 483.  
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spective, but rather as a contamination of a crime scene, albeit with good 
intentions. In the case of commissions, this means that, for example, a 
statement taken under oath does not have additional value before a court 
of law as compared with a statement taken in the absence of an oath. 
Only an oath taken before the institution itself has such legal relevance. 
Perhaps asking witnesses to give statements under oath may dissuade 
some individuals from giving false information, but it does not improve 
the legal quality of the information. Moreover, adopting such procedures 
does not remove the fact that the involvement of a commission in a 
given case might actually taint evidence, either by removing it from the 
scene, thus not allowing for prosecutorial investigators (or for that mat-
ter the defense) to make their own findings, or, in the case of witnesses, 
by inadvertently influencing them, creating the risk that they might 
adapt their stories from one interview to another. 

12.3.2. Judicialised Assessment of Veracity of Evidence  

Like courts, commissions prefer to reach findings on the basis of eye-
witness accounts and first-hand information.56 The International Fact-
Finding Mission to Investigate Violations of International Law Result-
ing from the Israeli Attacks on the Flotilla of Ships Carrying Humanitar-
ian Assistance (‘Gaza Flotilla Commission’)  treated with “extreme cau-
tion”  information from Israeli authorities which did not coincide with 
evidence of eyewitnesses. 57  The Gaza Flotilla Commission accepted 
hearsay evidence, noting that it gave such information “such weight as 
the circumstances merited”.58 Some commissions also required evidence 
to be corroborated in order to make findings.59  

Many commissions evaluated the veracity of witness testimony in 
manner similar to judicial appraisal. The Gaza Flotilla Commission ex-
amined the “content of the evidence and demeanour of the persons ap-

                                                   
56  See, for example, Commission of Inquiry on the Events Connected with the March 

Planned for 25 March 2004 in Abidjan, UN Doc. S/2004/384, para. 8. 
57  Report of the International Fact-Finding Mission to Investigate Violations of Interna-

tional Law Resulting from the Israeli Attacks on the Flotilla of Ships Carrying Humani-
tarian Assistance, UN Doc. A/HRC/15/21, para. 20 (hereinafter ‘Gaza Flotilla Commis-
sion’).  

58  Ibid.  
59  See, e.g., Report of the Guinea Commission, para. 22; Second Report of the Libya 

Commission, para. 806; Report of the DRC Mapping Exercise, para. 10.  
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pearing before it in deciding whether, and if so, what part of the infor-
mation provided should be accepted”.60  The DRC Mapping Exercise 
reported that it assessed the veracity of information by evaluating the 
reliability and credibility of the source as well as the veracity of the in-
formation itself.61 Commissions also show a similar reluctance as judi-
cial bodies in reaching findings on the basis of hearsay evidence in 
documentary materials.62 Some commissions stated that reports of other 
commissions or non-governmental organisations were consulted but not 
used directly as evidence.63 The Goldstone Commission verified sources 
and methodology in reports and cross-referenced material to analyse 
whether there was sufficient credible and reliable information to make a 
finding in fact.64  

12.3.3.  Use of Evidentiary Thresholds 

While the adoption of particular evidentiary thresholds by commissions 
mirrors the practice of judicial institutions (section 12.3.3.1.), it requires 
a difficult balancing exercise (section 12.3.3.2.) and may ultimately not 
be particularly suited for the non-judicial fact-finding context (section 
12.3.3.3.). 

12.3.3.1. From Courts to Commissions: the Emigration  
of ‘Standards of Proof’ 

Satisfaction of a particular standard of proof is a key feature of judicial 
decision-making, and is combined with the notion of the burden of proof 

                                                   
60  Report of the Gaza Flotilla Commission, para. 24.  
61  Report of the DRC Mapping Exercise, para. 10.  
62  See, for instance, Prosecutor v. Laurent Gbagbo, Decision adjourning the hearing on the 

confirmation of charges pursuant to Article 61(7)(c)(i) of the Rome Statute, ICC No. 
ICC-02/11-01/11-432, Pre-Trial Chamber I, 3 June 2013, para. 28:  

Although there is no general rule against hearsay evidence before 
this Court, it goes without saying that hearsay statements in the 
Prosecutor’s documentary evidence will usually have less probative 
value. Reliance upon such evidence should thus be avoided wherever 
possible. 

63  See Report of the Burundi Commission, paras. 107108; Report of the International 
Commission of Inquiry established under Resolution 1013 (1995) concerning Rwanda, 
UN Doc. S/1996/195, para. 53; Report of the DRC Mapping Exercise, para. 10. 

64  Report of the Goldstone Commission, para. 24.  
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– responsibility for satisfying the standard of proof generally rests on 
one party to proceedings. In international and domestic criminal law, the 
standard of proof that the prosecution must meet in order for an accused 
to be convicted is very high, typically exemplified by the common law 
standard of ‘proof beyond a reasonable doubt’.65  

Other evidential thresholds are relevant at different stages of the 
criminal process. At the ICC, a warrant of arrest may be issued if the 
Pre-Trial Chamber is satisfied that there are “reasonable grounds to be-
lieve”  that the person committed a crime within the Court’s jurisdic-
tion66 and may confirm charges against an accused if it determines that 
there is “sufficient evidence to establish substantial grounds to believe”  
that the person committed the crimes charged.67 At the ad hoc tribunals, 
indictments are confirmed by a Judge of the Trial Chamber if satisfied 
that a “prima facie case”68 is established. Other evidential thresholds, 
such as the ‘balance of probabilities’, are found in civil proceedings.69  

As commissions increasingly make findings not only on the exis-
tence of facts, but also in relation to the legal characterisation of those 
facts, the evidential strength of findings has come under scrutiny. Schol-
ars argue that formulating clear evidentiary standards is important to in-
dicate the level of confidence in findings, ensure that findings are accu-
rate70 and demonstrate procedural integrity.71 As commissions are non-

                                                   
65  Rome Statute, Article 66. For an analysis of the adoption of this standard in international 

criminal tribunals, see Dov Jacobs, “The Burden and Standard of Proof”, in Goran 
Sluiter et al. (eds.), International Criminal Procedure, Principles and Rules, Oxford 
University Press, Oxford, 2013, pp. 11281150.  

66  Rome Statute, Article 58(1)(a).  
67  Ibid., Article 61(7).  
68  Statute of the International Criminal Tribunal for the former Yugoslavia, Article 19(1); 

Statute of the International Criminal Tribunal for Rwanda, Article 18(1).  
69  See, e.g., the House of Lords judgment R. (McCann) v. Crown Court at Manchester 

(2003) 1 AC 787, para. 37, where Lord Steyn wrote that the standard of proof applicable 
in civil proceedings is the balance of probabilities. See also Peter Murphy, Murphy on 
Evidence, Oxford University Press, Oxford, 2008.  

70  Stephen Wilkinson, “Standards of Proof in International Humanitarian and Human 
Rights Fact-Finding and Inquiry Missions”, 2012, available at http://www.geneva-
academy.ch/docs/Standards%20of%20proo%20report.pdf, last accessed on 16 July 
2012, p. 12.  

71  Thomas Franck and H. Scott Fairley, “Procedural Due Process in Human Rights Fact-
Finding by International Agencies”, in American Journal of International Law, 1980, 
vol. 74, p. 310.  



International Criminal Law Outside the Courtroom:  
The Impact of Focusing on International Crimes for the Quality of Fact-Finding 

 

FICHL Publication Series No. 19 (2013) – page 341 

judicial and non-adversarial in nature, there is no ‘party’ on which the 
burden of proof rests. Moreover, the application of a standard of proof is 
not an essential aspect of a non-judicial fact-finding process. Neverthe-
less, many commissions have applied minimum ‘evidentiary thresholds’ 
when making findings. 

While some commissions’ reports do not expressly adopt a par-
ticular evidentiary threshold, a close reading of their reports shows that 
most do in fact apply thresholds when making findings. Many different 
evidentiary indicators have been used, some of which recall judicial 
concepts. Several commissions have adopted the threshold of ‘reason-
able suspicion’, defined by the Syria Commission as “a reliable body of 
evidence, consistent with other information, indicating the occurrence of 
a particular incident or event”.72 The ‘reasonable suspicion’ threshold 
closely corresponds to the standard of proof applied at the arrest warrant 
stage of ICC proceedings. The Yugoslavia Commission made some 
findings by reference to a prima facie standard.73 The Libya Commis-
sion made assessments “based on a ‘balance of probabilities’ as to 
whether the information gathered supported a finding that a violation 
had in fact occurred”.74  Other commissions indicated the strength of 
findings by using a wide variety of terms, some of which do not clearly 
correspond to judicial standards of proof. High evidential certainty has 
been communicated by terms such as ‘no doubt’75, ‘unquestionable’76, 
‘undeniable’77, or ‘overwhelmingly established’78. Lower evidential cer-
tainty has been communicated by phrases such as “reasonable to pre-
sume”79, a “reasonable degree of certainty”80,  “ample grounds to con-

                                                   
72  Report of the Syria Commission, UN Doc. A/HRC/S-17/2/Add.1, 23 November 2011, 

para. 5. Commissions which have adopted a reasonable suspicion threshold include the 
Darfur Commission, UN Independent Special Commission of Inquiry for Timor-Leste 
and the DRC Mapping Exercise.  

73  Final Report of the Commission of Experts for the Former Yugoslavia, paras. 201 and 
209.  

74  Second Report of the Libya Commission, para. 7.  
75  Ibid., para. 290; Report of the Commission of Experts established pursuant to Resolution 

935 (1994) concerning Rwanda, UN Doc. S/1994/1405, 9 December 1994, para. 106 
(hereinafter ‘Report of the Rwanda Commission’). 

76  Final Report of the Commission of Experts for the Former Yugoslavia, para. 182.  
77  Report of the Darfur Commission, paras. 293 and 633.  
78  Report of the Burundi Commission, para. 473.  
79  Final Report of the Commission of Experts for the Former Yugoslavia, para. 205.  
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clude”81,  or simply “credible evidence”82.  While commissions’ prac-
tices in respect of evidentiary thresholds are widely divergent, there is 
some congruence with judicial standards of proof.  

12.3.3.2. Balancing Interests in the Choice of Evidentiary  
Standards 

The adoption of a particular evidentiary standard will depend on a bal-
ance that needs to be struck between two particular interests: efficiency 
and credibility. Indeed, while high evidentiary thresholds communicate 
a strong level of confidence in findings, commissions have generally 
declined to adopt such thresholds, both because it is inappropriate for 
the type of investigation being undertaken and because they lack the co-
ercive powers required to amass all information required to make such 
determinations. For instance, the UN Independent Special Commission 
of Inquiry for Timor-Leste observed that because it did not have powers 
of subpoena, it was not appropriate to apply the criminal standard of 
proof beyond reasonable doubt.83 The Goldstone Commission reported 
that although it found that acts had been committed which triggered in-
dividual criminal responsibility, its findings did not “pretend to reach the 
standard of proof applicable in criminal trials”.84 The Darfur Commis-
sion likewise noted that in respect of identifying individual suspects, in 
light of limitations in its powers, it could not adopt the threshold of be-
yond a reasonable doubt or the prima facie standard used to confirm in-
dictments. Rather, it considered the most appropriate standard to be that 
of a reasonable suspicion.85 Indeed, adoption of the ‘beyond reasonable 
doubt’ threshold by a fact-finding mission outside of the UN context 
prevented it from reaching findings in respect of key aspects of its inves-
tigation.86 

                                                                                                                      
80  Ibid., para. 209.  
81  Report of the Rwanda Commission, para. 146.  
82  Report of the Darfur Commission, para. 639. 
83  Report of the Timor-Leste Commission, paras. 12 and 110.  
84  Report of the Goldstone Commission, para. 25. 
85  Report of the Darfur Commission, para. 15. 
86  Geneva Call, “Report of the 2009 Verification Mission to the Philippines to Investigate 

Allegations of Anti-Personnel Landmine Use by Moro Islamic Liberation Front”, June 
2010, paras. 9 and 39, available at http://www.genevacall.org/resources/other-documen 
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However, an evidential threshold which is too low may invite 
criticism that findings cannot be relied upon. For instance, the DRC 
Mapping Exercise reasoned that a ‘reasonable suspicion’ threshold was 
appropriate that since its objective was to gather basic information on 
incidents.87 Its report included allegations of genocide against Hutus. In 
response, the Rwandan Government issued a press release dismissing 
the report on several grounds, including on the basis of the “application 
of the lowest imaginable evidentiary standard”.88 While the threshold of 
‘reasonable suspicion’ is in fact commonly adopted by commissions, the 
Rwandan response demonstrates how a lower evidentiary threshold may 
be vulnerable to criticism. 

12.3.3.3. The Limits of the Use of Evidentiary Thresholds 

In reaction to the diversity of the practice of commissions, some com-
mentators argue that there should be some standardisation of evidentiary 
thresholds, ranging from a lower balance of probabilities,89 to a higher 
‘clear and convincing’ threshold if commissions publicly name individ-
ual suspects.90 However, in light of the fact that evidence cannot be 
tested before commissions to the same degree as in the judicial context, 
it is questionable whether it makes sense to apply evidential thresholds. 
Where a key actor refuses to co-operate with a commission, the commis-
sion may not have access to vital information. One now infamous exam-
ple of the effect that non-co-operation may have on the strength of find-
ings is found in the report of the Goldstone Commission, where Israel 
was found responsible for serious IHL violations. Israel had refused to 
co-operate with the investigation, and only after the report was issued 
did it provide further information to one of the Commissioners. That 
information led the Commissioner to unilaterally and publicly retract 

                                                                                                                      
ts-studies/f-other-documents-studies/2001-2010/2010-GC-Report-Philippines-Web.pdf, 
last accessed on 16 July 2013.  

87  Report of the DRC Mapping Exercise, para. 7.  
88  Republic of Rwanda (Ministry of Foreign Affairs and Cooperation), “Flawed and 

Dagerous Report Threatens Regional Stability”, Press Statement, 30 September 2010, 
para. 4, available at http://www.gov.rw/IMG/pdf/20100930_Press_Statement_-_Flawed_ 
and_Dangerous_Mapping_Report_Threatens_Regional_Stability.pdf, last accessed on 
16 July 2013.  

89  Wilkinson, 2012, p. 51, supra note 70.  
90  Ibid., p. 54.  
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some of the findings of the report, as described in Chapter 2 above.91 
The lack of co-operation meant that key information was not conveyed 
to the Commission, which might have influenced its findings.  

12.3.4. Concerns Regarding Due Process 

International commissions of inquiry have also been keen to comply 
with principles of due process. Requirements flowing from this principle 
include the independence and impartiality of decision-makers and the 
right to reply in respect of actors implicated or suspected of committing 
violations. The Updated Principles on Impunity 2005, a set of principles 
produced under the auspices of the former Commission on Human 
Rights, provides:92  

Before a commission identifies perpetrators in its report, 
the individuals concerned shall be entitled to the following 
guarantees: (a) The commission must try to corroborate in-
formation implicating individuals before they are named 
publicly; (b) The individuals implicated shall be afforded 
an opportunity to provide a statement setting forth their 
version of the facts either at a hearing convened by the 
commission while conducting its investigation or through 
submission of a document equivalent to a right of reply for 
inclusion in the commission’s file. 

The Chair of the North Korea Commission, Michael Kirby, was 
quoted in an interview as stating:  

I have no preconceptions about the government of North 
Korea and I’ll proceed as one should: with impartiality and 
just giving them the opportunity to have their say and to re-
spond to testimony. That’s due process.93  

                                                   
91  Richard Goldstone, “Reconsidering the Goldstone Report on Israel and War Crimes”, 

Washington Post, 1 April 2011, available at http://articles.washington post.com/2011-04-
01/opinions/35207016_1_drone-image-goldstone-report-israeli-evidence, last accessed 
on 16 July 2013.  

92  Report of Diane Orentlicher, Independent Expert to update the Set of Principles to Com-
bat Impunity  Updated Set of Principles for the Protection and Promotion of Human 
Rights through Action to Combat Impunity, E/CN.4/2005/102/Add.1, 8 February 2005, 
Principle 9.  

93  Tony Eastley, “Former High Court judge to lead North Korea human rights commis-
sion”, ABC News, 8 May 2013, available at http://www.abc.net.au/am/content/2013/ 
s3754251. htm, last accessed on 16 July 2013.  
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In respect of identifying individual suspects, commissions have 
been concerned of the risk of prejudicing trial fairness, should a prosecu-
tion be initiated following its report. Juan Méndez, writing as Special 
Rapporteur, stated that:94 

Certain steps must be taken to ensure that the activities of a 
commission of inquiry do not jeopardize criminal due 
process standards, including, importantly, the rights of po-
tential criminal defendants. Commissions of inquiry should 
not identify individuals as being criminally responsible for 
acts described in the final report if doing so violates the 
rights of the identified individuals, who should be pre-
sumed to be innocent, and may inject additional bias into 
any subsequent official criminal investigation or prosecu-
tion.  

While two commissions have publicly identified individual sus-
pects,95 others have kept lists of suspects confidential.96 For example, 
the Libya Commission identified individuals suspected of committing 
international crimes97 but decided not to include those names in its re-
port except for senior figures who were already publicly known, to re-
duce the risk of harm to those in custody and avoid jeopardizing fair trial 
rights of those who may be brought to trial. 98  Likewise, the Darfur 
Commission chose to keep its list of suspects confidential in recognition 
of “the importance of the principles of due process and respect for the 
rights of the suspects”.99 

Commissions have therefore adopted various procedures and stan-
dards to enhance the precision of findings and strengthen the credibility 
of reports, in the hope that their work will motivate the political will to 
initiate enforcement mechanisms and provide assistance to criminal in-
vestigations. In fact, whether findings are considered to be credible may 
not depend so much on the standards adopted by a commission as the 
                                                   
94  Juan Méndez, “Report of the Special Rapporteur on torture and other cruel, inhuman or 

degrading treatment or punishment”, UN Doc. A/HRC/19/61, 18 January 2012, para. 72 
(footnote omitted).  

95  Guinea Commission and Timor-Leste Commission.  
96  Commissions on Cote d’Ivoire, Syria and Libya, as well as the OHCHR Mission to 

Syria.  
97  Second Report of the Libya Commission, paras. 758759. 
98  Ibid., para. 760. 
99  Report of the Darfur Commission, para. 645.  
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competence of the individuals undertaking the investigation and ac-
knowledgement in the report of the strength of evidence, including limi-
tations to the investigation. If procedures and reporting are not sound, 
the adoption of a particular methodological device is unlikely to im-
prove the credibility or reliability of findings. 

12.4. Impact of ICL-Focus on the Substantive Quality  
of Fact-Finding 

As “the relevance of a fact is linked to the choice of the applicable 
law”,100 the particular legal lenses adopted by a fact-finder shape the in-
vestigative focuses of an inquiry. The investigative focus necessarily 
shapes the range of findings, the actors considered responsible, and the 
character of recommendations generated by a commission. Inclusion of 
ICL in a commission’s applicable law and an emphasis on ensuring in-
dividual accountability have the potential to influence a commission’s 
investigative focus and, as a corollary, the nature of its findings and rec-
ommendations.  

12.4.1. Focus on International Crimes 

When a commission analyses whether international crimes have been 
committed, the substantive fact-finding exercise will narrow its enquiry 
to concentrate on those incidents which could be legally characterised as 
international crimes. This tendency is particularly marked when com-
missions perceive ICL as the ‘enforcement arm’ of IHL and interna-
tional human rights law, and when these bodies of law are also referred 
to as applicable law of the commissions. As a result, the investigative 
focus is narrowed, as only some incidents that may be characterised as 
violations of human rights law and IHL form the constitutive elements 
of crimes against humanity and war crimes.  

Violations of international law that do not appear on ICL’s ‘radar’ 
may nonetheless significantly impact the wellbeing of populations, but 
may not receive as much attention. Much of IHL is outside the scope of 

                                                   
100  Théo Boutruche, “Credible Fact-Finding and Allegations of International Humanitarian 

Law Violations: Challenges in Theory and Practice”, in Journal of Conflict and Security 
Law, 2011, vol. 16, no. 1, p. 111, citing J. Salmon, “Le fait dans l’application du droit in-
ternational”, in The Collected Courses of the Hague Academy of International Law, 
1982, vol. 75, p. 296.  
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ICL. For example, Additional Protocol I to the Geneva Conventions lists 
as a grave breach the unjustifiable delay in repatriation of prisoners of 
war or civilians,101 but this has no equivalent in the Rome Statute. IHL 
also regulates the mundane everyday of armed conflict, such as the rule 
that in prisoner of war camps, canteens must be installed where prison-
ers of war may procure food, tobacco and everyday items, for which 
prices must not exceed those of the local market.102 Those rules do not 
attract criminal sanction, but still affect the quality of life of individuals 
in armed conflicts. In a similar vein, a commission which has embraced 
ICL within its applicable law may focus on human rights violations 
which could form the basis of crimes against humanity. This could di-
minish the degree of scrutiny into violations of other human rights out-
side the ICL framework, particularly social and economic rights such as 
the right to education and the right to work.  

More generally, an ICL-focus may limit broader inquiries and the 
construction of narratives beyond the realm of ICL. In fact, commis-
sions’ inquiries are broader than criminal trials, and often include in 
their reports historical and political narratives, and findings of patterns 
of violations. The DRC Mapping Exercise, for instance, stated that as its 
goal was to identify broad patterns of violations, it did not focus on 
ICL:103 

Unlike some commissions of inquiry with a specific man-
date to identify the perpetrators of violations and make 
them accountable for their actions, the objective of the 
Mapping Exercise was not to establish or to try to establish 
individual criminal responsibility of given actors, but rather 
to expose in a transparent way the seriousness of the viola-
tions committed, with the aim of encouraging an approach 
aimed at breaking the cycle of impunity and contributing to 
this.  

This being said, it should be noted that the definitions of interna-
tional crimes most certainly take into account the collective nature of 
their commission, through the contextual elements that need to be 

                                                   
101  Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the 

Protection of Victims of International Armed Conflicts, 8 June 1977, Article 85(4)(b).  
102  Convention (III) Relative to the Treatment of Prisoners of War, 12 August 1949, Article 

28.  
103  Report of the DRC Mapping Exercise, para. 8.  
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proven for the crime to be established. For example, crimes against hu-
manity require the existence of a widespread or systematic attack against 
a civilian population in furtherance of a state or organisational policy.104 
Equally, war crimes require the existence of an armed conflict105 and the 
crime of aggression, the existence of an act of aggression by a state.106 
In relation to genocide, while there is some debate as to the requirement 
of a plan or policy107 to commit such a crime, the Rome Statute gener-
ally requires “a pattern of similar conduct”108 and Lemkin, when first 
describing the crime, truly had the collective dimension in mind of one 
group attempting to destroy another.109 However, a strong ICL-focus 
still has the potential to move wider narratives into the background. 
Rather than in the interests of creating a broad historical narrative, the 
detection of patterns of violations is undertaken in order to satisfy the 
contextual elements of international crimes.  

12.4.2. Focus on Individual Accountability 

An ICL-focus may also narrow investigations in terms of the actors un-
der examination. Indeed, while there is much discussion today on the 
possible criminal responsibility of non-state actors such as corpora-
tions,110 the fact remains that only individuals may be found guilty of 
committing international crimes before international criminal tribu-
nals.111 As such, an inquiry into the commission of international crimes 
focusses on the actions of individuals, rather than the responsibility of 
                                                   
104  Rome Statute, Articles 7(1) and 7(2)(a).  
105  Ibid., Article 8.  
106  Ibid., art 8bis(2).  
107  See, e.g., Schabas, 2006, p. 1711, supra note 3; and Paola Gaeta, “On What Conditions 

Can a State Be Held Responsible for Genocide?”, in European Journal of International 
Law, 2007, vol. 18, no. 4, p. 631. 

108  International Criminal Court, Elements of Crimes, 2011, Article 6.  
109  Lemkin wrote that “by its very nature [genocide] is committed by the state or by power-

ful groups which have the backing of the state”: Raphael Lemkin, “Genocide”, in Ameri-
can Scholar, 1946, vol. 15, no. 2, p. 228. 

110  See, e.g., Norman Farrell, “Attributing Criminal Liability to Corporate Actors: Some 
Lessons from the International Tribunals”, in Journal of International Criminal Justice, 
2010, vol. 8, no. 3, p. 725; Volker Nerlich, “Core Crimes and Transnational Business 
Corporations”, in Journal of International Criminal Justice, 2010, vol. 8, no. 3, p. 895; 
and Michael Kelly, “Prosecuting Corporations for Genocide under International Law”, in 
Harvard Law and Policy Review, 2012, vol. 6, no. 2, p. 339.  

111  Rome Statute, Article 25(1); ICTY Statute, Article 6; ICTR Statute, Article 5.  
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collective entities. Findings that states or non-state armed groups have 
violated human rights law or IHL appear to be made in order to substan-
tiate criminal liability through command responsibility, rather than to 
stimulate international sanction for state responsibility.  

An emphasis on violations committed by individual actors could 
diminish the degree of scrutiny into the wrongful behaviour of other 
subjects of international law, and on the existing systemic forces and 
conditions which permit mass atrocities to occur. Nollkaemper writes:112 

Criminal law is not capable of capturing the complex 
mechanisms and relations of organizations which engage in 
mass crimes. It provides a distorted and fragmentized pic-
ture of reality in which the blame rests on a few individuals 
who, understandably, resent their being sacrificed as 
scapegoats. State responsibility epitomizes a more holistic 
approach which recognizes the responsibility of the wider 
periphery of bystanders who, though not directly involved, 
create the breeding ground for mass atrocity. 

Nielsen similarly writes that ICL:113 
[…] fails to account for the structural causes of violence or 
to look at the role of international institutions or powerful 
states in creating the conditions under which mass atrocity 
takes place. For example, there is no scope within the sys-
tem of international criminal law for the ICTR to examine 
the colonial roots of the violence and conflict, nor for it to 
address the failure of the United Nations and Western 
states to intervene and prevent the genocide from occur-
ring. Further, its limited scope does not allow international 
criminal law to address the complicity of Western powers, 
such as France, in aiding those committing the atrocities. 
[…] The system privileges crimes that are able to be linked 
back to direct individual action or inaction, conveniently 
obscuring and avoiding discussion of the global inequality 
in which powerful states are profoundly implicated. 

An illustration may be drawn from Kent’s evaluation of the Seri-
ous Crimes Process in Timor-Leste as a post-conflict justice mechanism. 
                                                   
112  André Nollkaemper, “Systemic Effects of International Responsibility for International 

Crimes”, in Santa Clara Journal of International Law, 2010, vol. 8, no. 1, p. 352. 
113  Claire Nielsen, “From Nuremburg to The Hague: The Civilizing Mission of International 

Criminal Law”, in Auckland University Law Review, 2008, vol. 14, p. 99.  
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She writes that war crimes trials were “restricted in their capacity to 
delve into the complex politics and histories that underlie conflicts, in-
cluding the role of international actors, institutions, and bystanders” and 
that “by locating the origins of atrocity in the acts of the individual ac-
cused, trials were unable to consider broader questions of responsibil-
ity”114 which implicated Indonesia and several Western states. Summa-
rising these arguments, Tallgren remarks:115 

By focusing on individual responsibility, criminal law re-
duces the perspective of the phenomenon to make it easier 
for the eye. Thereby it reduces the complexity and scale of 
multiple responsibilities to a mere background. We are not 
discussing state responsibility, we are discussing criminal 
law. We are not really discussing a crime of aggression, we 
are busy discussing rape or murder. We are not really dis-
cussing nuclear weapons, we are discussing machete 
knives used in Rwanda. We are not much discussing the 
immense environmental catastrophes caused by wars and 
the responsibility for them, we are discussing the compen-
sation to be paid by individual criminal to an individual 
victims. Thereby the exercise which international criminal 
law induces is that of monopolizing violence as a legiti-
mate tool of politics, and privatizing the responsibility and 
duty to compensate for the damages caused. 

While these assessments of the limits of ICL are accurate on prin-
ciple, it should be pointed out that ICL has developed conceptual tools 
to cater, to some extent, to the collective nature of international crimes. 
For example, the Nuremberg Charter provided for the possibility of the 
Military Tribunal to recognise the criminality of organisations.116 As a 
result, the International Military Tribunal (‘IMT’) declared that a num-
ber of state organisations were criminal, such as the SS and the Ge-
stapo.117 While this possibility was not carried over into future experi-
ences of international criminal justice, it remains an option to be ex-

                                                   
114  Lia Kent, “Interrogating the ‘Gap’ Between Law and Justice: East Timor's Serious 

Crimes Process”, in Human Rights Quarterly, 2012, vol. 34, no. 4, pp. 10331034.  
115  Immi Tallgren, “The Sense and Sensibility of International Criminal Law”, in European 

Journal of International Law, 2002, vol. 13, p. 594.  
116  Article 9, London Charter. 
117  Trial Of The Major War Criminals Before The International Military Tribunal, vol. 

XXII, p. 493. 
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plored in the future, in order to align ICL more closely with the collec-
tive nature of international crimes.118  

Moreover, this collective nature is reflected in the modes of liabil-
ity of ICL. The ICTY famously championed the concept of ‘joint crimi-
nal enterprise’119 and the ICC has adopted a somewhat similar concept 
of indirect co-perpetration.120 These forms of liability require that par-
ticular collective elements, in terms of organisation or decision-making 
processes, be established. To a certain extent, the doctrine of superior 
responsibility121 has the same effect, by escalating responsibility along 
the organisational chain, thus going beyond strict individual responsibil-
ity, at least in spirit.122 However, recognition of the collective nature of 
international crimes is bounded by the fundamental principle of individ-
ual culpability, where individual criminal responsibility is only estab-
lished – in other words, a crime is committed – where an individual 
commits a relevant act (actus reus)  while holding the requisite intention 
(mens rea) .123 

                                                   
118  For such a proposal in relation to aggression, see Dov Jacobs, “The Sheep in the Box: 

The Definition of the Crime of Aggression at the International Criminal Court”, in Chris-
toph Burchard, Otto Triffterer, and Joachim Vogel (eds.), The Review Conference & The 
Future Of The ICC: Proceedings Of The First AIDP Symposium For Young Penalists, 
Kluwer Law International, 2010, pp. 131151. 

119  Prosecutor v. Tadić, Case No. IT-94-1, Judgment, Appeals Chamber, 15 July 1999, 
paras. 185229; Kai Ambos, Treatise on International Criminal Law, Volume I, Oxford 
University Press, Oxford, 2013, pp. 123127; and Jens Ohlin, “Three Conceptual Prob-
lems with the Doctrine of Joint Criminal Enterprise”, in Journal of International Crimi-
nal Justice, 2007, vol. 5 pp. 6990.  

120  Rome Statute, Article 25(3)(a); Prosecutor v. Katanga and Chui, Case No. ICC-01/04-
01/07, Decision on the Confirmation of Charges, Pre-Trial Chamber I, 30 September 
2008, para. 489 et seq.; Thomas Weigend, “Perpetration through an Organization: The 
Unexpected Career of a German Legal Concept”, in Journal of International Criminal 
Justice, 2011, vol. 9, pp. 91111.  

121  Rome Statute, Article 28; ICTY Statute, Article 7(3). 
122  For an extensive discussion of the collective dimensions of ICL, see Darryl Robinson, 

“A Cosmopolitan Liberal Account of International Criminal Law”, in Journal of Interna-
tional Criminal Justice, 2013, vol. 26, p. 127. 

123  Limitations in the work of commissions in respect of modes of liability are explored 
below in section 12.5. 
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12.4.3. Focus on Prosecutorial Responses  

As international judicial institutions have evolved, so too have the rec-
ommendations generated by commissions. Commissions have recom-
mended an array of measures to prevent future violations, including in-
stitutional reform, reparations schemes and capacity building initiatives. 
Notably, developments in international criminal institutions are mirrored 
in the recommendations put forward by commissions. Following the es-
tablishment of the ad hoc tribunals and prior to the entry into force of 
the Rome Statute, commissions recommended that the UN create further 
ad hoc tribunals to respond to violations.124 By contrast, commissions 
established after the entry into force of the Rome Statute, in the knowl-
edge that the establishment of further ad hoc tribunals was unlikely, 
have recommended that the Security Council refer situations to the ICC 
Prosecutor.125  

It might be argued that recommendations with an ICL-focus en-
courage limited resources to be channelled towards ensuring the ac-
countability of those who committed the most egregious violations.126 
However, international crimes and violations of human rights and IHL 
do not represent a hierarchy of violations. While the term ‘crimes 
against humanity’ requires that human rights violations occur in a wide-
spread or systematic way, this does not mean that human rights viola-

                                                   
124  For instance, the Cambodia Commission concluded in 1998 that Khmer Rouge leaders 

should be prosecuted for international crimes and considered different options for trials. 
It strongly recommended the establishment of an ad hoc international tribunal: Report of 
the Cambodia Commission, para. 139. In 2000, the Commission of Inquiry for Timor-
Leste recommended that the UN establish an international prosecution body to investi-
gate violations, prosecute those responsible and order reparations: Report of the Interna-
tional Commission of Inquiry on East Timor to the Secretary-General, UN Doc. 
S/2000/59, January 2000, para. 152, available at http://www.un.org/Docs/journal/asp/ 
ws.asp?m=S/2000/59, last accessed on 29 September 2013. 

125  Report of the Darfur Commission, para. 647; Report of the Goldstone Commission, para. 
1969(c); Report of the Guinea Commission, para. 266. The Syria Commission has re-
frained from formally recommending referral to the ICC but stated that “the ICC is the 
appropriate institution for the fight against impunity in Syria”: Report of the Syria 
Commission, UN Doc. A/HRC/22/59, 5 February 2013, p. 127. 

126  See, e.g., Tomuschat who writes that in respect of the Darfur conflict, in addition to vic-
tims’ rights to the truth and to compensation, “those bearing the greatest responsibility 
for the tragic course of events must be made accountable” through prosecutions: Chris-
tian Tomuschat, “Darfur – Compensation for the Victims”, in Journal of International 
Criminal Justice, 2005, vol. 3, p. 581.  
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tions per se are less serious than crimes against humanity. Individuals 
cannot be held legally responsible for breaching international human 
rights law, and the same is true in respect of states vis-à-vis ICL. These 
fields therefore give rise to responsibility regimes for different types of 
actors, and findings of one species of violation or another do not neces-
sarily indicate the seriousness of violations. Insisting on qualifying hu-
man rights violations as crimes against humanity may in fact perpetuate 
the false notion of a hierarchy of violations, as it may be perceived that 
human rights violations in the absence of findings of crimes against hu-
manity are less serious, when in fact that omission may be due to a 
methodological decision to focus on state responsibility, rather than that 
of individuals. To ensure fuller accountability, recommendations should 
recognise responsibility arising from regimes beyond ICL and propose 
measures to hold all involved actors to account. This also requires the 
international community to demand that accountability recommenda-
tions directed at other responsible actors are fulfilled, such as through 
the establishment of reparations schemes.127 

12.5. Conclusion: Sending ICL Back to the Courtroom? 

In light of the above, it is difficult to draw an overly optimistic picture of 
the effects of the import of ICL standards and norms within the work of 
commissions. While there might be some benefits on the margins in 
terms of the quality or credibility of commission reports, it appears that 
adoption of ICL concepts does not necessarily solve problems related to 
the technical quality of reports, and possibly creates new problems re-
lated to the substantial scope of investigations. Ultimately, one can 
wonder if these findings are not in fact predictable, when one questions 
two implicit assumptions that underlie the import of ICL in the work of 
commissions: that ICL actually has an answer to the questions asked, 

                                                   
127  For instance, the Commission of Inquiry established pursuant to resolution 885 (1993) 

concerning Somalia concluded that compensation should be considered for civilians who 
suffered harm from the actions of UN peacekeepers and suggested that the UN establish 
a compensation mechanism: UN Doc. S/1994/653, 24 February 1994, paras. 264265. 
However, this recommendation was not implemented. A key recommendation of the 
Darfur Commission was that that a compensation commission should be set up to pro-
vide reparations to victims: Report of the Darfur Commission, paras. 590-603. While the 
Darfur Compensation Commission was established in 2011, little practical progress ap-
pears to have been made in processing claims. 
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and, more fundamentally, that ICL can be taken out of the courtroom at 
all. 

In relation to the first assumption, it quickly becomes apparent 
that ICL is seen as a solution because it is draped with virtues that it in 
fact does not possess, more particularly in relation to technical quality. 
Indeed, while the procedures adopted in international criminal institu-
tions are arguably more rigorous than those adopted by many human 
rights fact-finding bodies, they generally do not reach basic domestic 
criminal law standards. For example, international criminal tribunals 
have adopted very flexible principles in relation to the admissibility128 
and evaluation of evidence.129  Moreover, international criminal judg-
ments have not set the bar very high in terms of length and accessibility, 
nor in terms of quality of argumentation. It is therefore doubtful whether 
ICL, as it is practiced today, should really be a model for commissions. 

In relation to the second assumption, there is a surprising dearth of 
theoretical discussion on whether ICL can in fact be so easily imported 
into the context of commissions. However, a certain number of the diffi-
culties raised in this chapter might be linked to the fact that ICL outside 
the courtroom does not actually make sense. For example, as recalled 
above, standards of proof in the judicial context have a specific function 
in the achievement of a particular procedural goal, most notably the de-
termination of the innocence or guilt of a particular individual, with the 
very concrete effect of incarceration. In other words, in criminal law, 
standards of proof are intrinsically linked to the protection of the rights 
of the accused, more particularly in respect of the presumption of inno-
cence. The two cannot be separated and, given the nature of commis-
sions, which do not have a judicial function, nor specific legal powers 
over individuals, the adoption of evidentiary thresholds might not be 
conceptually sound.  

                                                   
128  Gideon Boas, “Creating Laws of Evidence for International Criminal Law: The ICTY 

and the Principle of Flexibility”, in Criminal Law Forum, 2001, vol. 12, pp. 41–90; 
Guido Acquaviva, “Written and oral evidence”, in Linda Carter and Fausto Pocar (eds.), 
International Criminal Procedure: The Interface of Civil Law and Common Law Legal 
Systems, E. Elgar, 2013, pp. 99123. Generally, on international rules of evidence, see 
Sluiter et al., 2013, Chapter 7, supra note 65. 

129  Nancy Combs, Fact-Finding without Facts: The Uncertain Evidentiary Foundations of 
International Criminal Convictions, Cambridge University Press, Cambridge, 2010.  
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The same holds true of discussions on due process rights. These 
rights are linked to a judicial process leading to the incarceration of a 
specific individual and are integrated into a comprehensive procedural 
framework. This is not the case for commissions, which in essence ex-
press more or less persuasive opinions, not binding legal decisions. In-
dividuals cannot therefore be said to have due process rights before 
commissions. Complaints at being named as a perpetrator of an interna-
tional crime would not technically be based on a violation of due proc-
ess rights, but would rather fall within the realm of libel or defamation, 
just as it would if a newspaper made accusations against someone. Per-
haps a more pertinent issue is that due to the privileges and immunities 
routinely granted to commissioners,130 named individuals are in practice 
unable to seek legal recourse.  

In relation to the substance of the reports, there are a number of 
problems with commissions attempting to legally characterise facts as 
international crimes that arise from taking ICL outside its natural envi-
ronment. The most obvious one is that technically, only a court can de-
termine that a fact pattern constitutes a crime. It is not because commis-
sions use the language of ICL in terms of standards of evidence that they 
are imbued with legal authority. Another problem is the more or less 
systematic ignorance of the mens rea dimension of crimes in commis-
sions’ reports, especially those which do not focus on particular indi-
viduals. This is a misunderstanding of the nature of criminal law, which 
requires both actus reus and mens rea for a crime to be constituted. In 
light of this, it is inaccurate to determine the existence of a crime with-
out entering into an evaluation of the intention of particular individuals. 
The same fact pattern can constitute, for example, both a crime against 
humanity and genocide, depending on the intention of the perpetrators. 
Commissions’ reports which ignore that dimension131 are misrepresent-
ing ICL, while pretending to apply it. 

                                                   
130  Convention on the Privileges and Immunities of the United Nations 1946, Article  

VI, s. 22.  
131  See, for example, the definition of crimes against humanity in the Goldstone Report, 

which refers to the actus reus only (Report of the Goldstone Commission, para. 293) and 
its finding that crimes against humanity may have been committed without any reference 
to the mens rea of particular individuals (Report of the Goldstone Commission, para. 
1335). 
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Ultimately, however, all these considerations might not in fact be 
relevant at all. As already mentioned in the introduction, ICL is not so 
much imported as a body of law to be applied, but rather as a legitimisa-
tion tool, to increase credibility of reports, and as a meta-narrative of 
conflict situations. In this sense, one can wonder if legal critiques of the 
practice of commissions are not ancillary to the questions of whether 
ICL in fact enhances the credibility of commissions’ reports and 
whether ICL works adequately as a narrative framework. While it is be-
yond the scope of this contribution to address these questions in detail, 
two final thoughts can be submitted. 

In relation to credibility, while the use of ICL vocabulary might 
have a superficial impact on whether commissions are taken seriously, it 
will not have any lasting impact on the quality of reports if more care is 
not taken in addressing the core problem, common to many international 
institutions: the competence of those conducting the investigations and 
drafting reports. The credibility of reports does not depend on the adop-
tion of such and such standard of evidence, or characterising a fact pat-
tern as a crime against humanity rather than a mass atrocity. It depends 
on the credentials and competence of the staff of those commissions.132 

In relation to the narrative quality of ICL, we have shown previ-
ously that the narratives proposed in that context are possibly too narrow 
as an explanatory tool of complex situations. While the narrow focus of 
ICL makes sense inside the courtroom, where the key inquiry is into the 
criminal responsibility of a particular individual, commissions do not 
have the same end goal. Importing an ICL narrative into commissions’ 
reports leads to the result that rather than being a useful complementary 
tool to prosecutions by providing other narratives of conflicts, commis-
sions are duplicating, less rigorously, the work of international tribunals, 
thus raising the question of their usefulness. Ironically, while commis-
sions may seek to gain credibility by using an ICL framework, interna-
tional criminal tribunals attempt to gain more legitimacy by trying to 
expand their functions above and beyond the core application of crimi-
nal law norms. Indeed, over the years, ICL has been assigned many lofty 
goals such as recognition of harms committed against victims, promo-
tion of human rights and respect for the rule of law, and fostering recon-

                                                   
132  On this, see also Chapter 8 above. 
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ciliation.133 Ultimately, however, its key task is to determine whether an 
accused is individually criminally responsible,134 and some commenta-
tors consider that it is unrealistic to expect ICL to fulfill multiple con-
flicting goals.135 A commission which seeks to ensure accountability by 
relying on an ICL framework may be faced with similar limitations.  

This therefore seems to be a case of the grass always being 
greener on the other side of the fence: commissions searching for greater 
recognition through the adoption of an ICL narrative and international 
criminal tribunals seeking to position themselves within a human rights 
narrative. Ultimately, one can wonder if, rather than being Trojan horses 
of difficulties for each other, commissions should not refocus on their 
core function of determining facts, while ICL should be put back where 
it belongs, in the courtroom. 

                                                   
133  Kent, 2012, p. 1022, supra note 114. The Rome Statute Preamble provides that States 

Parties are “determined to put an end to impunity for the perpetrators of these crimes and 
thus to contribute to the prevention of such crimes”. The Human Rights Council Resolu-
tion ‘Human rights and transitional justice’ recognised the role of the ICC in a “multilat-
eral system that aims to end impunity, establish the rule of law, promote and encourage 
respect for human rights and [IHL] and achieve sustainable peace”: HRC Res 21/15, UN 
Doc. A/HRC/RES/21/15, 11 October 2012. 

134  International criminal law is “a body of international rules designed both to proscribe 
certain categories of conduct […] and to make those persons who engage in such con-
duct criminally liable”: Antonio Cassese, International Criminal Law, Oxford University 
Press, 2013, p. 3.  

135  See, e.g., Damaška who writes that international criminal law has set itself too many 
goals which are in tension with one another and could damage perceptions of its legiti-
macy: “no single goal can be found around which other objectives can be rigorously or-
ganized. There is no trellis, so to speak, to support the ivy of the courts’ aspirations” and 
that “when pruned of presently unrealistic aspirations, these institutions are likely to 
grow more vigorously in the future”: Mirjan Damaska, “What is the Point of Interna-
tional Criminal Justice?”, in Chicago-Kent Law Review, 2008, vol. 83, no. 1, pp. 330 and 
365. 
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Can International Criminal Investigators  
and Prosecutors Afford to Ignore Information 
from United Nations Human Rights Sources? 

Lyal S. Sunga* 

13.1. Introduction 

If and when criminal investigators show up in the aftermath of violent 
conflict to investigate genocide, war crimes or crimes against humanity, 
they can suffer sensory overload and emotional shock from the horrific 
scenes that confront them, an experience for which they might be quite 
unprepared. At the same time, from chaotic scenes of blood, broken bod-
ies, busted buildings and shredded lives, they have to figure out the big 
picture quickly. Unless they acquire balanced and broad perspective on 
what transpired, international criminal investigators will be unable to 
identify planners, organisers and direct perpetrators of crimes that far ex-
ceed the ordinary in terms of intensity, scale and gravity. Nor will they be 
able to situate individual suspects in the relevant command structure and 
to connect that relationship to the crime. As the clock starts ticking and 
the international community, including victims, clamour for justice, 
prosecutors have to piece together the historical, political, social and 
military context in which the alleged crimes were perpetrated: by whom, 

                                                   
*  Lyal S. Sunga, Visiting Professor, Raoul Wallenberg Institute of Human Rights and Hu-

manitarian Law, Lund, Sweden. He was Human Rights Officer at the UN High Commis-
sioner for Human Rights (‘OHCHR’) from 1994 to 2001. In 1994, he was responsible for 
assisting the UN Security Council’s Commission of Experts on Rwanda to investigate 
facts and responsibilities relating to the genocide and associated violations perpetrated 
during Rwanda’s Civil War and for drafting the Preliminary and Final Reports for the 
Commission recommending the establishment of the ICTR. He then became backstopping 
officer in Geneva to establish and maintain the UN Human Rights Field Operation in 
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against whom, when, where, why and how. Since facts in themselves 
mean little without context, prosecutors have to make their case as coher-
ently and compellingly as possible, particularly since international crimi-
nal court and tribunal judges are not interested in vague charges, poorly 
substantiated allegations or weak evidence. 

Yet even the Prosecutor of the International Criminal Court (‘ICC’) 
– the world’s pre-eminent symbol of international criminal justice – has 
nowhere near enough resources to become expert in situations from Co-
lombia to Côte d’Ivoire, Syria to Sudan, Mali to Kenya to Uganda to 
whichever other Rome Statute crime scenario crops up. International 
crimes are highly complex, often involving nuanced or normatively con-
voluted violations of human rights or humanitarian law in terms of the 
way they are defined and the circumstances surrounding their perpetra-
tion. Practically speaking, criminal investigators and prosecutors, 
whether from the ICC, international criminal tribunals, and even at do-
mestic levels, have little choice but to draw upon the great wealth of in-
formation on human rights violations routinely collected by international, 
regional and sub-regional organisations, the strictly neutral ICRC, Gov-
ernments, and human rights NGOs. Not only do these bodies carry out 
competent, regular and balanced human rights monitoring the world over 
and have been doing so for decades, but they often have extensive 
knowledge of the local situation, and have the capacity to identify and 
locate witnesses, victims and survivors, and in some instances, suspected 
perpetrators, even before the ICC could start planning its initial field mis-
sion to the crime scene. 

At the same time, information on human rights situations may be as 
biased, politically slanted, vague, partial and prejudicial as its source. 
Controls on the collection, authentication, storage and analysis of infor-
mation designed to ensure criminal prosecutions are accurate, fair and 
effective, do not apply in the realm of human rights investigation, moni-
toring and reporting. Investigative procedures for human rights violations 
differ from those for international criminal prosecutions and the dissimi-
larities between their respective purposes, formats and probative value, 
seem wide and even unbridgeable in particular instances. Further compli-
cating the challenge for international criminal investigators and prosecu-
tors is that many different kinds of actors collect, analyse and report on 
human rights matters including intergovernmental organisations, Gov-
ernments, the ICRC, NGOs, journalists, academics, and research insti-



Can International Criminal Investigators and Prosecutors Afford  
to Ignore Information from United Nations Human Rights Sources? 

 

FICHL Publication Series No. 19 (2013) – page 361 

tutes. This bewildering array of sources feeds information into UN hu-
man rights reports. 

For the international criminal investigator and prosecutor, many of 
whom may have had little or no international experience and have been 
drawn from domestic criminal practice to serve the ICTY, ICTR, ICC, 
Special Court for Sierra Leone, Special Court for Lebanon, Extraordinary 
Chamber in the Courts of Cambodia or other international, hybrid or 
mixed venue, UN human rights information might be somewhat mystify-
ing because of the following paradoxes. On the one hand, UN human 
rights reports do not resemble evidence gathered in the course of ordinary 
criminal investigations, but on the other hand, such reports could contain 
information on mass violations or the events leading up to such violations 
that might assist the Prosecutor to prepare his or her case, not least be-
cause the crimes themselves are defined also as violations of international 
human rights law or grave breaches of humanitarian law. On the one 
hand, the UN is a political organisation that was set up by Governments, 
each of which has its own political agenda, yet on the other hand, UN 
reports are often cited as relatively independent and objective. On the one 
hand, UN human rights fact-finding bodies do not have a mandate to in-
dict individuals or produce evidence for an eventual criminal trial, yet on 
the other hand, several UN human rights fact-finding bodies have been 
requested to identify violations including crimes under international law 
and to compile lists of the names of possible perpetrators for submission 
to the UN Secretary-General and the High Commissioner for Human 
Rights, as discussed below. On the one hand, UN human rights fact-
finding exercises have frequently led the way for the establishment of 
international criminal tribunals themselves, such as the ICTY and ICTR, 
but those same tribunals then have often treated information from UN 
human rights sources with great skepticism, or dismissed it altogether as 
discussed in Chapter 11 above, perhaps because its value and potential 
role is not fully appreciated. 

It is therefore worth considering first the information needs relating 
to international criminal prosecutions; second, whether UN human rights 
information in general can be trusted; third, the relationship between the 
UN and intelligence gathering; fourth, the pre-eminence of Government 
information gathering capacity; fifth, the value of information from UN 
human rights sources including the treaty bodies, special procedures and 
the Universal Periodic Review (‘UPR’); sixth, whether information from 
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UN human rights sources could be admitted as direct evidence in interna-
tional criminal proceedings and whether rules against hearsay exclude 
UN human rights reports; and finally, whether international criminal in-
vestigators and prosecutors can afford to ignore information from UN 
human rights sources. 

13.2. What Kinds of Information Do International Criminal  
Prosecutions Need? 

Very few, if any, situations that deteriorate to the point of genocide, war 
crimes or crimes against humanity, blow up overnight. Serious human 
rights and humanitarian law violations amounting to crimes under inter-
national law are almost always preceded by an accelerando of violations 
of lesser intensity, gravity and scale. It follows that understanding pat-
terns and developments of precursor violations can shed light on the con-
text in which genocide, war crimes or crimes against humanity have been 
perpetrated, or are about to be perpetrated. Consider Hitler’s Final Solu-
tion to the Jewish Question – the Nazis’ euphemism for the attempted 
annihilation of all Jews in Europe. Before it was fully implemented in 
1942,3 hundreds of thousands of Jews, Roma, Sinti and others, had al-
ready been massacred, and these massacres were themselves preceded by 
years of persecution and violations of lesser gravity that were launched 
by the Nazi regime once Hitler was appointed Chancellor of Germany on 
30 January 1933 and they had been ramped up over many years.4 Mass 
violations, such as those committed from 1966 to 1996 in Guatemala, 
during the 1971 Bangladesh War of Liberation, Burundi in 1972 and 
1993, Equatorial Guinea (1968–1979), Argentina’s Dirty War (1976–
1983) , the Cambodian Civil War (1976–1979) , the 1994 Rwandan Civil 
War, the Yugoslav Wars (1991–1999), the Darfur Conflict (2003–
present), the various armed conflicts in the Democratic Republic of the 
Congo (including the first and second Congo wars, the Ituri and Kivu 
conflicts and the still ongoing M23 Rebellion), and the Sri Lanka Civil 

                                                   
3  See the Minutes of the Wannsee Conference, held in Berlin, am Grossen Wannsee, No. 

56/58 on 20 January 1942 concerning the Final Solution of the Jewish Question, transla-
tion in English in John Mendelsohn, 11 The Holocaust: selected documents in eighteen 
volumes (1982) at 18–32, available at http://www.writing.upenn.edu/~afilreis/Holocaust/ 
wansee-transcript.html, last accessed on 10 October 2013. 

4  See for example, Robert A. Michael, The Holocaust: a Chronology and Documentary, 
1998. 
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War (1983–1999), to mention only a few, seem all to have been perpe-
trated in the context of protracted armed conflict and severe political in-
stability that sometimes took many years to get to the point of open, 
large-scale violence. Many of them were exacerbated by deep ethnic or 
religious hatred that lasted for many generations. By the time violations 
reach the gravity of genocide, war crimes or crimes against humanity, 
patterns of human rights violations, at least viewed in retrospect, indicate 
the pathways that led to such intense violence. Situating individual crimi-
nal suspects in these pathways and relating them to the actus reus and 
mens rea in crimes of genocide, war crimes and crimes against humanity 
could therefore be essential for international criminal investigators and 
prosecutors to develop their case. 

13.3. Understanding the Constitutional, Legal and Political  
System 

International criminal prosecutors also have to understand thoroughly the 
structure, function and operation of the legal system of countries where 
genocide, war crimes or crimes against humanity are alleged. In the situa-
tions of Nazi Germany, the period leading up to the 1994 Rwandan Civil 
War, and in Darfur, Sudan, the legal system itself, in one way or another, 
functioned as an instrument of discrimination, oppression and persecu-
tion. Examination of the constitutional framework could itself provide 
clear evidence of the differences in power among national, ethnic, racial 
or religious groups. Charting how constitutional arrangements came into 
being and the configuration of the role of the courts, legislative system, 
Executive, and the presence or absence of checks and balances, offers a 
blueprint of the distribution of legal and political power in a given coun-
try. Lack of civilian control over the military, non-functioning alterna-
tives to Executive power, and frequent changes in constitutional ar-
rangements could flag political under-representation, disenfranchisement 
of certain groups, and root causes of deep dissatisfaction, persistent un-
rest, and politically motivated violence. Equally, a lack of accessible le-
gal avenues to redress human rights grievances, such as through national 
human rights commissions, ombudsmen, anti-corruption commissions, 
commissions on the human rights of women, and weak minority rights 
protection, could help show the details of a governmental structure that 
operated on a more authoritarian than democratic basis, which in turn 
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could help explain catalytic factors leading to genocide, war crimes or 
crimes against humanity. 

Laws stigmatising certain groups or enforcing systematic discrimi-
nation against them could lend weight to a prosecutor’s assertion that one 
or other group had long been targeted by the country’s government or 
singled out for marginalisation or relegation to inferior status within soci-
ety. Genocide, war crimes or crimes against humanity can be perpetrated 
as an extension of long practiced discriminatory government policy, as 
exemplified in Nazi Germany, Rwanda and Darfur, and arguably in Sri 
Lanka and East Timor. 

Examining the administration of criminal justice in a country im-
plicated in genocide, war crimes or crimes against humanity is important 
also because according to the Rome Statute, the ICC should only assert 
jurisdiction over a situation where the concerned country authorities 
themselves will not or cannot prosecute Rome Statute crimes. Document-
ing established patterns of governmental discrimination of certain groups 
and the politicisation of the justice system therefore becomes a crucial 
point because of the complementary nature of ICC jurisdiction. A related 
area for fruitful investigation could be electoral laws which might ex-
clude members of certain national, ethnic, racial or religious groups from 
voting in or standing for election. Laws relating to elections and political 
representation might diminish or exclude certain constituencies alto-
gether, which could form part of the historical, political and legal puzzle 
leading up to serious crimes. Laws, policies and practices relating to the 
treatment of women, children and sexual minorities could also shed light 
on existing patterns of persecution and discrimination, which might help 
explain why and how certain crimes were actually committed. 

13.4. Meeting Evidentiary Requirements 

In terms of evidentiary requirements, the Prosecutor must prove the guilt 
of the accused beyond a reasonable doubt. At the same time, the basic 
fair trial principle of the presumption of innocence prevents the Prosecu-
tor’s burden of proof from ever being shifted to the accused instead to 
prove his or her innocence. This principle, perhaps clear enough in the 
abstract, can be fraught with difficulty in its application. In the Zigirany-
irazo Case for example, the ICTR Appeal Chamber strongly criticised the 
Trial Chamber for the way it treated alibi evidence which had been ad-
duced to show that the accused could not possibly have committed the 
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crime because he was not physically present at the crime scene at the ma-
terial time5; as well as the Prosecutor for adding charges as the trial pro-
ceeded, including one that had no foundation in the applicable law. 

The evidentiary requirements for establishing criminal guilt depend 
on several factors, first and foremost on the definition and elements of the 
particular alleged crime. To prove the crime of genocide for example, as 
set out in Article 6 of the Rome Statute6 (found also in Articles 4 and 2 of 
the Statutes for the International Criminal Tribunals for the Former 
Yugoslavia and Rwanda, respectively), the prosecution has to prove that 
the actus reus was perpetrated with the specific intent “to destroy, in 
whole or in part, a national, ethnical, racial, or religious group” – a quite 
high evidentiary burden. To take another example, establishing that a 
crime against humanity was committed7 requires the prosecution to prove 
that it was “committed as part of a widespread or systematic attack di-
rected against any civilian population, with knowledge of the attack”. 
Article 7(2)(a) of the Rome Statute provides that: “Attack against any 
civilian population” means a course of conduct involving the multiple 
commission of acts referred to or against any civilian population, pursu-
ant to or in furtherance of a State or organizational policy to commit such 
                                                   
5  The ICTR Appeal Chamber in the Zigiranyirazo Case faulted the Trial Chamber for re-

quiring the defense to prove its alibi to a high level of certainty rather than merely to have 
to raise a reasonable doubt, which in effect shifted the burden of proof to the accused to 
prove his innocence. The ICTR Appeal Chamber ruled that: “An accused does not bear 
the burden of proving his alibi beyond reasonable doubt”. Rather, “[h]e must simply pro-
duce the evidence tending to show that he was not present at the time of the alleged 
crime” or, otherwise stated, he must present evidence “likely to raise a reasonable doubt 
in the Prosecution case”. If the alibi is reasonably possibly true, it must be accepted”. See 
Judgement, Zigiranyirazo v. Prosecutor, Case No. ICTR-01-73-A, Appeal Chamber, 16 
November 2009, para. 17. See further Lyal S. Sunga, “Commentary on Judgement of the 
ICTR Case of Prosecutor v. Zigiranyirazo”, in Annotated Leading Cases of International 
Criminal Tribunals, 2011, vol. 32, pp. 240–258. 

6  Statute of the International Criminal Court, adopted on 17 July 1998, entered into force 
on 1 July 2002, as of 17 October 2010 ratified by 122 States by 1 July 2013; (A/CONF. 
183/9). 

7  Article 7(1) of the Rome Statute defines a ‘crime against humanity’ to encompass one or 
more of the following: “murder, extermination, enslavement, deportation or forcible trans-
fer of population, imprisonment or other severe deprivation of physical liberty in violation 
of fundamental rules of international law, torture, rape, sexual slavery, enforced prostitu-
tion, forced pregnancy, enforced sterilization, or any other form of sexual violence of 
comparable gravity, persecution, enforced disappearances, apartheid, and other inhumane 
acts of a similar character intentionally causing great suffering, or serious injury to body 
or to mental or physical health”. 
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attack”, which the Prosecutor has to prove. For war crimes, the Prosecu-
tor first has to prove that there was a situation of armed conflict within 
the sense of the four Geneva Conventions of 12 August 1949.8 Moreover, 
Article 8(1) of the Rome Statute establishes threshold criteria limiting the 
ICC’s exercise of jurisdiction to war crimes only where they were “com-
mitted as part of a plan or policy or as part of a large-scale commission of 
such crimes”. 

Not only does the evidence have to satisfy the definition and 
threshold requirements of the crimes alleged, but those of basic admissi-
bility rules as well, including that it must tend to prove or disprove a fact 
material to the allegation, be authentic rather than false, and brought from 
a reliable and credible source to court along an unbroken chain of cus-
tody to avoid contamination, tampering or fabrication. Moreover, even 
testimony that originates from a reliable and credible source, and is true, 
relevant and probative, could still be excluded on grounds that its intro-
duction into evidence would be so overwhelmingly prejudicial to the ac-
cused’s right to be presumed innocent, that its admission would preclude 
a fair trial. 

The Rome Statute expresses these conditions in a broad way. Arti-
cle 69 on evidence requires each witness to give an undertaking as to the 
truthfulness of the evidence, provide testimony in person except where 
special measures are necessary to protect victims and witnesses pursuant 
to Article 68 or in relation to the Rules of Procedure and Evidence, or by 
recorded oral, video or audio means, and through documents or written 
transcripts as long as such evidence conforms to the Statute and its Rules 
of Procedure and Evidence and do not prejudice or infringe the rights of 
the accused. Significantly, Article 69(3) confers upon the ICC “the au-
thority to request the submission of all evidence that it considers neces-
sary for the determination of the truth”, favoring a more inclusive ap-
proach to the admissibility of evidence. Article 69(4) empowers the Court 
to exclude evidence on grounds that it would prevent a fair trial or fair 
evaluation of witness testimony. Articles 69(5) and (6) oblige the Court 
to respect confidentiality privileges and not to require proof of facts of 
common knowledge and that the Court should take judicial notice of 
                                                   
8  In Tadić, the ICTY Appeal Chamber held that: “an armed conflict exists whenever there is a 

resort to armed force between States”. See The Prosecutor v. Duško Tadić, Decision on the 
Defence Motion for Interlocutory Appeal on Jurisdiction, IT-94-1-A, 2 October 1995, para. 
70. 
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them instead. Crucially, Article 69(7) states that evidence shall not be 
admissible wherever it has been obtained in violation of the Rome Statute 
or “internationally recognized human rights”, in particular, where “the 
violation casts substantial doubt on the reliability of the evidence”, or for 
whatever reason the “admission of the evidence would be antithetical to 
and would seriously damage the integrity of the proceedings”. Finally, 
the ICC provides that: “When deciding on the relevance or admissibility 
of evidence collected by a State, the Court shall not rule on the applica-
tion of the State’s national law”, thereby preventing the ICC from mixing 
up and confusing international with domestic application of law. 

In addition to the commonly accepted restrictions on admissibility 
of evidence found in Article 69 of the Rome Statute and its Rules of Pro-
cedure and Evidence, several practical aspects of information collection 
make the Prosecutor’s responsibility to prove genocide, war crimes or 
crimes against humanity a particularly difficult one. First, Governments 
often are sources of information on human rights, but in many instances, 
they refuse or limit their own co-operation with international criminal 
investigators, especially where individuals at higher echelons of power 
seem implicated in the crimes, for example, in the ICC’s indictment of 
the President of the Sudan, Omar al Bashir.9 In other cases, a rebel 
movement succeeds in taking over the Government and has every interest 
to prosecute individuals from the previous regime. This has been the case 
in Libya following the ouster of Colonel Muammar Qadhafi who, after 
ruling Libya for almost 42 years, was captured and killed on 20 October 
2011 by rebel forces in Sirte.10 At the time of writing, it seemed doubtful 
that Qadhafi’s son, Saif Al-Islam who acted as Libyan de facto Prime 
Minister and whom the ICC indicted on two counts of crimes against 
humanity, would be fairly tried by the Libyan courts, but the Libyan 
Government had still refused to transfer the suspect from Libyan to ICC 

                                                   
9  See Second Warrant of Arrest for Omar Hassan Ahmad Al Bashir, Situation in Darfur, 

Sudan, in the case of the Prosecutor v.  m ar Hassan Ahmad Al  ashir (‘ m ar Al 
 ashir’) , issued by Pre-Trial Chamber I; ICC-02/05-01/09 of 12 July 2010. 

10  See “Muammar Gaddafi killed as Sirte falls: Former Libyan leader dies as last bastion 
falls, but questions remain about the circumstances of his death”, Al Jazeera, 20 October 
2011, available at http://english.aljazeera.net/news/africa/2011/10/2011102011152086 
9621.html, last accessed on 20 October 2011. 
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jurisdiction,11 and at one point, even detained ICC counsel for the defense 
in Libya.12 Second, criminal investigators seconded by Governments to 
work with international courts and tribunals may be quite adept at collect-
ing evidence at home, but they might be quite inexperienced working in 
conditions such as those present in affected regions of Uganda, the De-
mocratic Republic of the Congo, Darfur (Sudan), Central African Repub-
lic, Kenya, Libya, Côte d’Ivoire or Mali, where the ICC was trying to 
conduct investigations at the time of writing. Disrupted infrastructure, 
weak information and transportation links and lack of physical security in 
some of these countries pose special obstacles in the way of efficient 
criminal investigation of mass scale crimes. Third, in many instances, the 
ICC might not be in a position to protect victims and witnesses, which 
could leave them exposed to retaliation, reprisal and bribery from alleged 
perpetrators. ICC Prosecutor Fatou Bensouda stated that this kind of sce-
nario was behind her dropping of the indictment against Mr. Francis 
Muthaura, who was supposed to stand trial in July 2013 alongside Mr. 
Uhuru Kenyatta:13 

I explained to the Judges the reasons for my decision, spe-
cifically, the severe challenges my Office has faced in our 
investigation of Mr. Muthaura;  
 the fact that several people who may have provided 

important evidence regarding Mr Muthaura’s actions, 
have died, while others are too afraid to testify for the 
Prosecution. 

 the disappointing fact that the Government of Kenya 
failed to provide my Office with important evidence, 
and failed to facilitate our access to critical witnesses 
who may have shed light on the Muthaura case. 

                                                   
11  See ICC Appeals Chamber rejects the Libyan authorities’ request to suspend the surrender 

of Saif Al-Islam Gaddafi to the Court: ICC Press Release; ICC-CPI-20130718-PR934 of 
18 July 2013. 

12  See Julian Borger, “ICC lawyer: Saif al-Islam Gaddafi will not get a fair trial in Libya: 
Melinda Taylor says her detention in Libya was unjustified and showed her client would 
not be tried impartially in the country”, The Guardian, 6 July 2012, available at 
http://www.theguardian.com/law/2012/jul/06/icc-lawyer-gaddafi-trial-libya, last access-ed 
on 10 October 2013. 

13  See Situation in the Republic of Kenya in the Case of the Prosecutor v. Francis Kirimi 
Muthaura, Uhuru Muigai Kenyatta and Mohammed Hussein Ali; ICC-01/09-02/11-382-
Red of 23 January 2012. 
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 the fact that we have decided to drop the key witness 
against Mr. Muthaura after this witness recanted a 
crucial part of his evidence, and admitted to us that 
he had accepted bribes.14 

Efforts to gather information and evidence in situ to prosecute 
genocide, war crimes or crimes against humanity have to be carried out 
often in the aftermath of armed conflict or serious social upheaval. These 
already difficult conditions, worsened by the non-co-operation of the ter-
ritorial Government or authority, or even outright aggressive efforts to 
hinder investigations, combined with weak investigative capacity on the 
part of international criminal courts and tribunals, forces the Prosecutor 
to rely upon other sources, the merits and demerits of which are discussed 
next. 

To be more precise, in many situations, the challenge is not a lack 
of information or evidence per se. Mass scale violations typically involve 
a large number of perpetrators, victims and witnesses, and are therefore 
‘fact-rich’.15 The challenge is getting hold of the right information and 
evidence that will prove the connections between a specific criminal sus-
pect, a particular victim or victims, and the position of that individual 
suspect in a command structure, or a de facto hierarchy, as well as his or 
her criminal intent and its direct relation to the actus reus. International 
criminal courts and tribunals must obtain as much first-hand information 
and eyewitness testimony as possible. Particularly where criminal inves-
tigators cannot get sufficient access to the territory in order to conduct 
interviews, collect physical and documentary evidence, and examine 
massacre sites or other loci delicti,  official UN human rights reports 
could prove valuable, perhaps indispensable information to allow the 
Prosecutor to figure out the main players, historical, cultural and ethnic 
context, the proximate events that led to the commission of the crimes, 
and the relationship between perpetrator and victim. 

                                                   
14  See “Statement by ICC Prosecutor on the Notice to withdraw charges against Mr. Mut-

haura Statement”, 11 March 2013, available at http://icc-cpi.int/en_menus/icc/press and 
media/press releases/Pages/OTP-statement-11-03-2013.aspx, last accessed on 10 October 
2013. 

15  See further Christian Ranheim, “Introducing modern technology in the search for war 
criminals”, in Web Journal of Current Legal Issues, vol. 1, 2009, available at http://web 
jcli.ncl.ac.uk/2009/issue1/ranheim1.html, last accessed on 10 October 2013. 
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The central issue has always been about what information can be 
trusted. Sorting out reliable from less reliable information requires back-
ground checking, getting as wide a picture as possible, corroboration 
from differing and hopefully opposing sources (in terms of political af-
filiation, ethnic, cultural, religious, ideological, social or other aspect), as 
well as multiple accounts so that what is known is clear and even more 
important, what is not known, ambiguous or unclear, is identified and 
marked as such. 

13.5. Can UN Human Rights Information be Trusted? 

Before discussing the specifics of UN human rights information, and 
their possible uses, it is important not to bypass a more general but criti-
cal issue: can UN human rights reports really be trusted for the purposes 
of international criminal prosecutions of genocide, war crimes and crimes 
against humanity? After all, as the world’s pre-eminent intergovernmen-
tal organisation, the UN was set up, and is funded and supported by Gov-
ernments, each one of which has its own set of political agendas. Key UN 
organs dealing with human rights issues, including the Security Council, 
General Assembly, and Human Rights Council, whose memberships are 
made up of States, are explicitly political in terms of agenda, focus and 
operation. Is the information these organs gather, receive and analyse ir-
remediably tainted so that it becomes too political, too biased, too subjec-
tive and too unreliable to meet the demands of fair and effective interna-
tional criminal justice? 

The UN, and indeed the League of Nations that preceded it, have 
long track records in producing high quality analytical reports on the full 
range of human rights issues around the globe. The UN Office of the 
High Commissioner for Human Rights (‘OHCHR’),16 by December 
2012, had 573 professional staff responsible for servicing the UN human 
rights system.17 A cursory look at the OHCHR website turns up thou-

                                                   
16 OHCHR claimed 2.8% (amounting to USD 142,743,800) of the UN regular biennial 

budget in 2010–2011, and that amount constituted one-third of OHCHR’s funding, which 
was further supplemented by voluntary and project funding. See the OHCHR website 
page on funding at http://www.ohchr.org/EN/AboutUs/Pages/FundingBudget. aspx, last 
accessed on 10 October 2013. 

17 See Composition of the staff of the Office of the United Nations High Commissioner for 
Human Rights, Report of the United Nations High Commissioner for Human Rights, 
A/HRC/22/69 of 25 January 2013. 
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sands of detailed UN, intergovernmental, Government and NGO reports 
on any country according to any one of dozens of themes and topics. De-
spite its faults, and its explicitly intergovernmental and political charac-
ter, the UN is widely viewed as more independent and objective in hu-
man rights and humanitarian assistance fields because its priorities and 
actions represent the concerns of the international community as a whole, 
rather than only of one or few governments, even if some governments 
exercise considerably more influence than others. Significantly, public 
opinion in many countries holds that the UN should be strengthened, in-
cluding its peacekeeping powers and capacity to prevent genocide.18 

The UN’s explicitly intergovernmental and political character 
counts as both strength and weakness in terms of the reliability of the in-
formation it collects and analyses, including on genocide, war crimes and 
crimes against humanity. To understand why and how, it is important to 
recall the UN’s relationship to intelligence gathering and then to explore 
the relevance of information coming from UN human rights mechanisms 
for investigation, monitoring and reporting. 

13.6. The UN and Intelligence 

In criminal investigations, secrecy in information gathering for eviden-
tiary purposes is standard operating procedure. Sources, information 
gathering techniques and investigation targets have to be kept confiden-
tial to avoid compromising the effectiveness and integrity, as well as the 
safety and security, of the Prosecution effort. This contrasts starkly with 
UN human rights fact-finding, mainly because of the peculiar status of 
intelligence gathering vis-à-vis the UN. 

The UN itself does not have intelligence gathering capacity in the 
sense of covert information gathering, nor has it ever been nor will it ever 
likely function as an intelligence gathering body in future, unless member 
States so wish. The simple reason is that, until the present, no Govern-
ment has shown any particular enthusiasm for conferring upon a suprana-
tional organisation beyond its own control the authority to collect infor-
                                                   
18 See “World Publics Favor New Powers for the UN, Most Support Standing UN Peace-

keeping Force, UN Regulation of International Arms Trade, Majorities Say UN Should 
Have Right to Authorize Military Force to Stop Terrorism, Nuclear Proliferation, Geno-
cide”, Report of the Chicago Council on Global Affairs, 2007, available at http://www. 
worldpublicopinion.org/pipa/pdf/may07/CCGA+_UN_article.pdf, last accessed on 10 Oc-
tober 2013. 
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mation that could eventually challenge the State’s exercise of its sover-
eign power in unpredictable ways. A very narrow exception operates to 
the extent that the UN has been requested by its member States to assist 
them to improve multilateral co-operation with regard to specific transna-
tional crimes, but even here, the emphasis is squarely on intelligence co-
operation between and among States, rather than with the UN itself. With 
regard to human trafficking for example the UN Office of Drugs and 
Crime (‘UNODC’) acknowledges that:  

Intelligence gathering and exchange between relevant au-
thorities of States parties is crucial to the success of 
measures to attack transnational criminal networks.  

The UNODC Toolkit on Intelligence Gathering and Exchange ex-
plains the difference between strategic and tactical intelligence and 
delves into the relationship between the two, but it carefully restricts its 
focus to open sources of information and mutual State co-operation in 
criminal matters and police enforcement.19 

Contrary to the paranoiac gibberish spouted by some conspiracy 
theorists,20 the UN has always been easy prey, rather than predator, right 
from the time of its establishment, in terms of intelligence collection, as 
Simon Chesterman has pointed out: 

During the 1945 conference in San Francisco that drafted 
the UN Charter, the US Army’s Signal Security Agency, the 

                                                   
19 The UNODC Toolkit observes that tactical intelligence forms the basis for concrete 

criminal investigations that could lead enforcement agencies to intercept smuggling op-
erations and it is therefore essential in the preparation and planning of such operation. It 
helps to identify specific opportunities to detect, disrupt and prevent further criminal ac-
tivity. Strategic intelligence, on the other hand, produces accurate assessments of the na-
ture and scale of smuggling at all levels, facilitates legislative amendment, international 
co-operation linkages, and strategies for education, awareness-raising and prevention, aids 
policymakers, and shares information with the media and the general public. Thus, the 
“overall picture of smuggling of migrants is formed by strategic intelligence, which is fed 
by tactical intelligence”. UNODC, Toolkit to Combat: Smuggling of Migrants – Tool 1: 
Understanding the smuggling of migrants, United Nations Office of Drugs and Crime, 
2010 at Chapter 7.15. 

20 See for example, Michael Benson, The United Nations Conspiracy to Destroy America, 
2010; and Pedro A. Sanjuan, The UN Gang: A Memoir of Incompetence, Corruption, Es-
pionage, Anti-Semitism, and Islamic Extremism at the UN Secretariat, 2005; and Robert 
W. Lee, The United Nations Conspiracy, 1981. These days, there are plenty of bloggers, 
radio talk show hosts and journalists in many countries who spout incendiary diatribes 
against the United Nations Organization, as a cursory internet check will confirm. 
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precursor of the NSA [National Security Agency],21 was ob-
taining intercepts on at least 43 of the original 45 nations in 
attendance.22 

Spying on the UN is old news, and during the Cold War, many 
countries seemed to treat the UN offices in New York, Geneva and Vi-
enna as their covert operations playgrounds. Since the Berlin Wall fell, 
rather than disappearing, the antics have become more high tech. 

In 2004, a UN spokeswoman indicated that the UN Headquarters in 
Geneva had been bugged, which was reported first by Television Suisse 
Romande.23 Embarrassing for the United Kingdom’s Prime Minister 
Tony Blair, was the revelation by his cabinet minister, Ms. Clare Short, 
that the confidential conversations of UN Secretary-General Kofi Annan 
in the period leading up to the Iraq War were listened to by British spies 
and that she had personally read the transcripts of these conversations.24 

In 2010, The Guardian reported that the leaked Wikileaks cables included 
a directive from Secretary of State Hillary Clinton, that was sent to 
United States missions at the UN in New York, Vienna and Rome as well 
as 33 embassies and consulates, “demanding forensic technical details 
about the communications systems used by top UN officials, including 
passwords and personal encryption keys used in private and commercial 
networks for official communications”. The cable: 

[…] called for detailed biometric information ‘on key UN 
officials, to include undersecretaries, heads of specialised 
agencies and their chief advisers, top SYG [secretary gen-

                                                   
21 Author’s note. 
22 See Simon Chesterman, “Does the UN Have Intelligence?”, in Survival, 2006, vol. 48, no. 

3, pp. 149–164. See also Ian Davis and David Isenberg, “The long history of UN espio-
nage: Spying at the United Nations helped to shape the UN Charter itself. But if spying is 
an inevitable part of global diplomacy, it won't necessarily help the Bush administration 
to win friends and influence people at a time of global crisis”, The Observer, 9 March 
2003, available at http://www.theguardian.com/world/2003/mar/09/iraq.united nations, 
last accessed 10 October 2013. 

23 See “Bugging device found in UN room: The United Nations says it has found a bugging 
device in a room at its European offices in Geneva”, BBC News, 17 December 2004, 
available at http://news.bbc.co.uk/go/pr/fr/-/2/hi/europe/4103907.stm, last accessed on 10 
October 2013. 

24 See “UK ‘spied on UN’s Kofi Annan’ British spies listened in to UN Secretary General 
Kofi Annan’s office in the run up to the Iraq war, former UK cabinet minister Clare Short 
says”, BBC News, 26 February 2004, available at http://news.bbc.co.uk/go/pr/fr/-
/2/hi/uk_news/politics/3488548.stm, last accessed on 10 October 2013. 
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eral] aides, heads of peace operations and political field 
missions, including force commanders’ as well as intelli-
gence on Ban’s ‘management and decision-making style and 
his influence on the secretariat’.25 

This US intelligence gathering programme involved the co-
ordinated efforts of the “CIA’s clandestine service, the US Secret Service 
and the FBI”.26 

Leaps in electronic surveillance capabilities enable Governments to 
conduct, filter and analyse content and communications patterns of mas-
sive volumes of e-mail, Skype and internet traffic of millions of people 
very efficiently and with scant judicial oversight. Edward Snowden, for-
mer NSA and CIA information specialist turned whistle-blower, stunned 
the world by revealing to The Guardian and Washington Post detailed 
accounts of the extent of US Government electronic surveillance of the 
daily internet use of millions of ordinary Americans, as well as people 
abroad, including even the political leaders of its closest European allies 
leading up to, during and following major summits.27 

In short, the UN has no intelligence gathering capacity of its own 
in the sense of clandestine operations and this implies at least three 
things. First, the UN must resort to collecting public information as well 
as information provided to it freely on an ad hoc basis by Governments, 
intergovernmental organisations, the ICRC, NGOs, individuals and other 
entities, relating to genocide, war crimes or crimes against humanity. 
Second, the UN can draw upon information it receives on a regular and 
systematic basis through UN human rights treaty bodies, UN Human 

                                                   
25 See Robert Booth and Julian Borger, “US diplomats spied on UN leadership”, The Guard-

ian, 28 November 2010, available at http://www.theguardian.com/world/2010/ nov/28/us-
embassy-cables-spying-un/print. 

26  Ibid. 
27 See Michael Birnbaum, “Merkel, other European leaders raise concerns on U.S. surveil-

lance”, Washington Post, 10 June 2013; available at http://articles.washingtonpost. 
com/2013-06-10/world/39862553_1_u-s-citizens-surveillance-program-intelligence; and 
Veit Medick, Annett Meiritz and Philipp Wittrock, “'No Longer in the Cold War': Merkel 
Infuriated by US Spying”, Der Spiegel Online International, available at 
http://www.spiegel.de/international/world/merkel-furious-at-us-spying-and-eu-to-check-
offices-for-bugs-a-908859.html. See also “Edward Snowden documents show NSA broke 
privacy rules: The US National Security Agency (NSA) broke privacy rules and over-
stepped its legal authority thousands of times in the past two years, according to docu-
ments leaked by Edward Snowden”, BBC New Online, 15 August 2013, available at 
http://www.bbc.co.uk/news/world-us-canada-23721818. 
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Rights Council special procedures and the Universal Periodic Review, 
which are discussed below. Third, UN criminal investigative work, which 
from time-to-time requires information secretly acquired, or more pre-
cisely, information the sources and content of which must be kept confi-
dential, takes us back to Government willingness to share the fruits of 
their prodigious intelligence gathering machines. Not addressed in the 
present chapter is a fourth consideration which relates to the increasing 
impact of whistle blowers, non-governmental computer hackers and leak-
ers of official Government secrets, and whether the UN, given its inter-
governmental character, is in any position to take even the slightest ac-
count of such information. 

13.7. Back to Governments 

Any information that the UN requires for its investigations leads right 
back to Governments because States continue to be the principal sources 
of official information on most human rights issues in their own sover-
eign territory. Many States collect substantial quantities of information 
on human rights practices in other countries, even if they do not always 
publish them, in order to keep informed of a vital aspect of inter-state 
relations. Some Governments, such as that of the United States, system-
atically collect, review and publish annual reports that include critical 
comments on the human rights situation of almost every country (except 
itself).28 Long feeling itself to have been singled out by the US Govern-
ment for especially sharp criticism, the Government of the Peoples’ Re-
public of China has begun to respond by publishing an annual report of 
its own on human rights practices in the United States.29 That Govern-
ments clearly have their own interests and particular historical, cultural, 
political and geostrategic lenses through which they view human rights 
situations inside and outside the country is an obvious red flag for inter-
national prosecutors to take account of these kinds of bias when reading 
government human rights reports, and reports of national human rights 

                                                   
28 See for example, the annual country reports published by the US Department of State, at 

http://www.state.gov/j/drl/rls/hrrpt/humanrightsreport/index.htm#wrapper, last accessed 
on 10 October 2013. 

29 See Full Text of Human Rights Record of the United States in 2012, published by the 
State Council Information Office of the People's Republic of China, available at 
http://news.xinhuanet.com/english/world/2013-04/21/c_132327175.htm, last accessed on 
10 October 2013. 



 
Quality Control in Fact-Finding 
 

FICHL Publication Series No. 19 (2013) – page 376 

institutions, depending on how independent or not they are from the 
Government. 

Governments are also the main entities responsible for implement-
ing international human rights law, including the UN human rights con-
ventions they have ratified. Indeed, the main UN human rights conven-
tions require State parties to collect information and report to UN human 
rights treaty bodies on the status of their implementation of their treaty 
obligations. Also, the UN Human Rights Council’s Universal Periodic 
Review, which systematically covers human rights practices in every UN 
member State, is premised on the willingness of every State under review 
to collect, analyse and share information with the Human Rights Council 
to enable this process to work effectively. Furthermore, government sta-
tistics on a wide range of issues from crime, to health, education, labour, 
poverty, and just about any other field of economic, legal, social and po-
litical activity, usually relate to the State’s human rights performance in 
some way or other. In short, Governments, being the legally authorised 
entities with criminal enforcement power to the extent of its sovereign 
jurisdiction, remain the first and in many cases the most credible sources 
of information on human rights issues. 

While Government remains the most powerful information source, 
it is at the same time, the ‘usual suspect’ in terms of serious violations of 
human rights, humanitarian law and international criminal law, together 
with rebel movements or militia allied to an aspirant for government. For 
this reason, guarantees of human rights have been deliberately defined to 
restrain mainly the State from violations, and to oblige the State to pro-
mote and protect human rights, because it is the State and its agencies 
that have pre-eminent power both to protect and abuse the rights of indi-
viduals and groups under its jurisdiction. It also means that States have a 
fundamental conflict of interest: on the one hand, they must collect, ana-
lyse and make public information on human rights matters within their 
jurisdiction in order to meet their international and domestic obligations 
to promote and protect human rights; but on the other hand, the impulse 
of Governments to keep embarrassing information on human rights se-
cret, not to share it, to minimise it and in some cases, even to falsify it, 
can be overwhelming despite freedom of information laws, and political 
rhetoric about the Government’s commitment to democracy, transpar-
ency and accountability. Thus, coaxing Governments to disclose informa-
tion that could implicate it in egregious human rights shortcomings, par-
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ticularly where allegations concern genocide, war crimes or crimes 
against humanity, has remained a tough challenge. UN access to Gov-
ernment information depends mainly on co-operation and where this is 
lacking, the challenge naturally gets more difficult, but fortunately, there 
are very well-established diplomatic and multilaterally established infor-
mation channels that are discussed next, which can help clarify factually 
and politically opaque situations involving serious crimes under interna-
tional law. 

13.8. Could UN Human Rights Treaty Body Reports Inform  
International Criminal Investigations? 

It is important to recall the wealth of information that has built up over 
many years in respect of a country’s compliance to its voluntarily as-
sumed human rights treaty obligations. Currently, 10 UN human rights 
treaty bodies are in operation: 
 The Committee on the Elimination of Racial Discrimination 

(‘CERD’) which monitors the International Convention on the 
Elimination of All Forms of Racial Discrimination;30 

 The Human Rights Committee which monitors the International 
Covenant on Civil and Political Rights;31 

 The Committee on Economic, Social and Cultural Rights 
(‘CESCR’) which monitors the International Covenant on Eco-
nomic, Social and Cultural Rights;32 

                                                   
30 International Convention on the Elimination of All Forms of Racial Discrimination, 

adopted by General Assembly Resolution 2106 (XX) of 21 December 1965, entered into 
force, 4 January 1969. By January 2013, it had 175 State Parties, 64 of which had recog-
nized the Committee’s competence to receive individual complaints. 

31 International Covenant on Civil and Political Rights, adopted 16 December 1966; entered 
into force 23 March 1976; UNTS No. 14668, 1976, vol 999, p. 171. As of January 2013, 
there were 167 States Parties to the ICCPR. There were 114 States Parties to the first Op-
tional Protocol to the ICCPR which in Article 1 provides that:  

A State Party to the Covenant that becomes a Party to the present Pro-
tocol recognizes the competence of the Committee to receive and 
consider communications from individuals subject to its jurisdiction 
who claim to be victims of a violation by that State Party of any of the 
rights set forth in the Covenant. 

32 International Covenant on Economic, Social and Cultural Rights, adopted 16 December 
1966; entered into force 3 January 1976; UNTS No. 14531, 1976, vol. 993, p. 3. As of 
January 2013, there were 160 States Parties to the ICESCR, eight of which had recognised 
the Committee’s competence to receive individual complaints from their jurisdictions. 
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 The Committee on the Elimination of All Forms of Discrimination 
against Women (‘CEDAW’) which monitors the International 
Convention on the Elimination of All Forms of Discrimination 
against Women;33 

 The Committee against Torture (‘CAT’) which monitors the Con-
vention against Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment;34 

 The Subcommittee on the Prevention of Torture;35 
 The Committee on the Rights of the Child (‘CRC’) which moni-

tors the Convention on the Rights of the Child;36 
 The Committee on the Protection of the Rights of All Migrant 

Workers and Members of Their Families which monitors the In-

                                                   
33 The Convention on the Elimination of All Forms of Discrimination against Women, 

adopted by the General Assembly in Resolution 34/180 of 18 December 1979, entered 
into force, 3 September 1981. Article 17(1) of the Convention provides for a Committee 
of 18 independent experts to monitor compliance. In Resolution A/Res/54/4, the General 
Assembly adopted Optional Protocol 1 to the Convention on 6 October 1999, opened for 
signature on 10 December 1999 and entered into force on 22 December 2000, following 
the tenth instrument of ratification. As of January 2013, there were 174 States Parties to 
the Convention and 53 States Parties to Optional Protocol 1. 

34 UN Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or 
Punishment, adopted by consensus by the General Assembly on 10 December 1984, 
opened for signature on 4 February 1985, entered into force on 26 June 1987. The Con-
vention forms the Annex to General Assembly Resolution 39/46. As per Article 22, the 
Committee can receive allegations of torture from the individual where the State Party has 
so declared that it recognises the competence of the Committee to receive individual alle-
gations. As of January 2013, there were 153 States Parties to the Convention, 56 of which 
had recognised the competence of the Committee to receive complaints from individuals 
under its jurisdiction. 

35 The Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment, adopted by the General Assembly on 18 December 
2002, entered into force on 22 June 2006, by January 2013, had 69 States Parties. The 
Subcommittee on Prevention of Torture and other Cruel, Inhuman or Degrading Treat-
ment or Punishment which has 25 experts and began operation in February 2007 is man-
dated to prevent torture and ill treatment. 

36 The Convention on the Rights of the Child, adopted by the General Assembly in Resolu-
tion 44/25 of 20 November 1989, entered into force, 2 September 1990. Article 43 of the 
Convention provides that for “the purpose of examining the progress made by States Par-
ties in achieving the realization of the obligations undertaken” in the Convention, there 
shall be established a Committee of ten experts. As of January 2013, there were 193 
States Parties to the Convention, and an Optional Protocol allowing for individual com-
plaints adopted on 19 December 2011. 
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ternational Convention on the Protection of the Rights of All Mi-
grant Workers and Members of Their Families;37 

 The Committee on the Rights of Persons with Disabilities which 
monitors the Convention on the Rights of Persons with Disabili-
ties;38 and 

 The Committee on Enforced Disappearances which monitors the 
Convention on Enforced Disappearances.39 
These bodies consist of independent experts of recognised compe-

tence in human rights who serve in a personal capacity. Each of the con-
ventions listed above obliges the State Party to submit to the UN Secre-
tary-General for consideration by the corresponding Committee a report 
on the legislative, judicial, administrative or other measures the State 
Party has taken to implement the convention. State reports have to be 
submitted within one year following the Convention’s entry into force 
and periodically thereafter and whenever the Committee requests a re-
port. The treaty bodies examine the State reports, together with informa-
tion from other sources and after a dialogue with the State’s delegation, 
the committee adopts ‘concluding observations’ or ‘comments’ express-
ing positive and negative aspects of the substance of the State’s report 
and recommends measures the State should take to brings its practice into 
closer conformity with its conventional obligations. In addition, the op-
tional individual complaints procedure also sheds light on the kinds of 
allegations of violations of concern within the State’s jurisdiction. 

Information contained in State reports to the UN human rights 
treaty bodies, ‘shadow reports’ submitted by NGOs, and the recommen-
                                                   
37 International Convention on the Protection of the Rights of All Migrant Workers and 

Members of Their Families, adopted by General Assembly Resolution 45/158 of 18 De-
cember 1990, entered into force on 1 July 2003. The Committee consists of 14 experts 
serving in their personal capacity. As of January 2013, there were 46 States Parties to the 
Convention. 

38 Convention on the Rights of Persons with Disabilities, adopted by General Assembly 
Resolution 61/106 of 13 December 2006, entered into force on 3 May 2008. The Commit-
tee consists of 18 experts serving in their personal capacity. As of January 2013, there 
were 123 States Parties, 74 of which had recognised the competence of the Committee to 
receive complaints from individuals under its jurisdiction. 

39 International Convention for the Protection of All Persons from Enforced Disappearance, 
adopted by General Assembly Resolution 61/177 of 20 December 2006, entered into 
force on 23 December 2010. The Committee consists of 18 experts serving in their per-
sonal capacity. As of January 2013, there were 36 States Parties and 90 signatories to the 
Convention. 
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dations of the relevant treaty body itself, could help Prosecutors fill in the 
gaps in their understanding of the status and operation of a country’s ju-
dicial system, its law, policies and practices. All of this information is 
public, available and easily accessed from OHCHR’s website. It is im-
portant to remember that nothing forces a particular country to sign and 
ratify any of the multilateral human rights conventions, and a Govern-
ment cannot be forced to submit its State report or provide information 
on the level of its compliance with its treaty obligations, much less to 
recognise the competence of the relevant Committee to receive individual 
complaints from its jurisdiction. All the same, the fact that every country 
is a party to at least one multilateral human rights convention and that 
most countries have ratified several human rights treaties means that a 
considerable quantity of information relating to human rights violations is 
easily accessible to international criminal investigators and prosecutors. 
This was the situation with regard to Darfur for example. The Govern-
ment of the Sudan had ratified the International Covenant on Civil and 
Political Rights, 1966; the Convention on the Rights of the Child, 1989; 
the Convention on the Elimination of All Forms of Racial Discrimina-
tion, 1965; the Covenant on Economic, Social and Cultural Rights, 1966; 
as well as to the four Geneva Conventions of 12 August 1949. The Gov-
ernment was very late in submitting its periodic reports to the UN Human 
Rights Committee. Despite this shortcoming, in 2007, reviewing Sudan’s 
Third Periodic Report, UN the Human Rights Committee felt that it was 
in a position to express that: 

Despite the information provided by the State party about 
prosecutions of a number of perpetrators of human rights 
violations, the Committee notes with concern, particularly in 
the context of armed conflict, that widespread and system-
atic serious human rights violations, including murder, rape, 
forced displacement and attacks against the civil population, 
have been and continue to be committed with total impunity 
throughout Sudan and particularly in Darfur. It is particu-
larly concerned at the immunity provided for in Sudanese 
law and untransparent procedure for waiving immunity in 
the event of criminal proceedings against State agents.40 

                                                   
40 Consideration of Reports Submitted by States Parties under Article 40 of the Covenant: 

Concluding Observations of the Human Rights Committee on Sudan; CCPR/C/SDN/ 
CO/3/CRP.1 of 26 July 2007 at para. 9. 
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A few years earlier, in 2005, the UN Committee on the Elimination 
of All Forms of Racial Discrimination recalled its obligation, in line with 
its early warning and urgent action procedure to signal that a situation 
might further deteriorate, and recommended: 

[…] to the Secretary-General, and through him, the Security 
Council, the deployment, without further delay, of a suffi-
ciently enlarged African Union force in Darfur with a Secu-
rity Council mandate to protect the civilian population, in-
cluding those in camps, displaced persons and refugees re-
turning to their homes in Darfur, against war crimes, crimes 
against humanity, and the risk of genocide.41 

Thus, information from Government reports to the UN human 
rights treaty bodies often provides the most detailed explanation of the 
constitutional, political and legal system, and can shed light on root 
causes of conflict which in turn can help place crimes under international 
law in context and help international prosecutors make their case. The 
Government report, together with the observations and recommendations 
of the treaty body itself and NGO shadow reports, could help interna-
tional investigators and prosecutors to trace pathways leading up to the 
commission of crimes under international law, as well as the Govern-
ment’s official attitude towards them. 

13.9. Could UN Human Rights Council Special Procedures  
and Investigative Missions Inform International Criminal  
Prosecutions? 

In situations of genocide, war crimes or crimes against humanity the im-
plicated government or territorial authority might not have ratified the 
relevant multilateral convention, for example, on genocide, torture, racial 
discrimination or the International Covenant on Civil and Political 
Rights. Even where it has ratified the relevant convention, it might not 
have offered much information on the state of its human rights obser-
vance through the UN human rights treaty body system. In other in-
stances, even with the full co-operation of the State with the UN human 
rights treaty bodies, the information might be too general to be of much 
use to an international criminal investigator or prosecutor searching for 

                                                   
41 UN Committee on the Elimination of All Forms of Racial Discrimination Decision 2 (66) 

on the Situation in Darfur; CERD/C/66/DAR/Dec.2, adopted on 11 March 2005. 
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evidence of a clear pattern of crimes or modus operandi of particular 
armed forces, paramilitary, police or militia units that might corroborate 
witness testimony in particular criminal instances. To fill these kinds of 
gaps in a prosecutor’s understanding of the law enforcement structure 
and the operating standards of particular entities that might be implicated 
in genocide, war crimes or crimes against humanity, UN Human Rights 
Council special procedures could be especially valuable. 

Whereas UN human rights treaty bodies monitor a State Party’s 
observance of the specific human rights set forth in the relevant conven-
tion it ratified, ‘special procedures’ monitor and report on human rights 
issues regardless of the consent of the particular State or territorial au-
thority concerned. Special procedures operate either through ‘country 
mandates’ to examine human rights situations in particular countries or 
territories, or through ‘thematic mandates’ which cover the situation in 
any country with regard to enjoyment of a particular human right or clus-
ter of rights. As mentioned above, genocide, war crimes or crimes against 
humanity do not normally arise from peaceful or stable situations, but 
rather from situations where human rights, democracy and the rule of law 
are weak. These are the same situations, which are likely to have become 
subject to a Human Rights Council country or one or more thematic 
mandates. 

Reports of special rapporteurs have led or contributed to the estab-
lishment of commissions of enquiry to investigate facts and responsibili-
ties concerning criminal violations of human rights and humanitarian law 
in the former Yugoslavia42, Rwanda, East Timor43 and Darfur,44 to name 
just a few examples. Special procedures mechanisms have also co-
ordinated visits and received information from UN human rights field 
presences deployed in particular countries.  
                                                   
42 See Report on the situation of human rights in the territory of the former Yugoslavia sub-

mitted by Mr. Tadeusz Mazowiecki, Special Rapporteur of the Commission on Human 
Rights, pursuant to Paragraph 14 of Commission Resolution 1992/S-1/1 of 14 August 
1992 and E/CN.4/1992/S-1/9 of 28 August 1992. 

43 See the Report of the Special Rapporteur on Torture (E/CN.4/1997/7), the Special Rap-
porteur on Extrajudicial, Summary or Arbitrary Executions (E/CN.4/1997/60), the Work-
ing Group on Arbitrary Detention (E/CN.4/1997/4 and Add.1) and the Working Group on 
Enforced or Involuntary Disappearances (E/CN.4/1997/34). 

44 See, for example, the Report of the Special Rapporteur on Extrajudicial, Summary and 
Arbitrary Executions on Her mission to the Sudan (E/CN.4/2005/7/Add.2), the Special 
Rapporteur on Violence against Women, Its Causes and Consequences, on her mission to 
the Darfur region of the Sudan (E/CN.4/2005/72/Add.5), among numerous others. 
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In the former Yugoslavia for example, the Commission on Human 
Rights appointed a special rapporteur to report on the scale and character 
of violations. Commission Special Rapporteur on the human rights situa-
tion in the former Yugoslavia, Mr. Tadeusz Mazowiecki argued that the 
perpetrators of severe violations should be prosecuted, and in this con-
nection, he underlined the importance of the “the systematic collection of 
documentation on such crimes and of personal data concerning those re-
sponsible”.45 Mazowiecki also recommended that a commission should 
be established actually to identify specific persons and conduct investiga-
tions to prepare the way for eventual criminal prosecution.46 In subse-
quent reports, the Special Rapporteur further urged the expeditious col-
lection of information to support criminal investigation of war crimes and 
serious violations of humanitarian law,47 that there was growing evidence 
that war crimes had been committed and that further investigation was 
needed to determine their scale and the individual perpetrators for 
“prosecution by an international tribunal, if appropriate”.48 

The accumulation of credible and reliable information coming from 
the Commission of Experts, the Special Rapporteur and increasingly 
from UN human rights field presences set up in some of the territories of 
the former Yugoslavia, together with media and NGO reports and rising 
public pressure over the plight of civilians and detainees in the former 
Yugoslavia, pushed the Security Council to adopt resolution 78049 on 6 
October 1992, requesting the Secretary-General to establish urgently a 
commission of experts on the former Yugoslavia. Resolution 780 man-
dated the Commission of Experts to examine and analyse information 
received from States, conduct investigations and gather information from 
other persons or bodies and to inform the Secretary-General as to whether 

                                                   
45 See Report on the situation of human rights in the territory of the former Yugoslavia sub-

mitted by Mr. Tadeusz Mazowiecki, Special Rapporteur of the Commission on Human 
Rights, pursuant to Paragraph 14 of Commission Resolution 1992/S-1/1 of 14 August 
1992, E/CN.4/1992/S-1/9, 28 August 1992 at para. 69. 

46  Ibid., at para. 70. 
47 See for example, E/CN.4/1992/S-1/10 of 27 October 1992 at para. 18 as well as Annex II 

(Statement by Dr. Clyde Snow). 
48 See Report of the Special Rapporteur (transmitted by the Secretary-General to the Secu-

rity Council and General Assembly) A/47/666; S/24809 of 17 November 1992 at para. 
140. 

49 See S/RES/780 (1992) adopted by the Security Council at its 3119th meeting, 6 October 
1992. Reprinted in 31 International Legal Materials (1992) 1476. 
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grave breaches of the Geneva Conventions of 12 August 1949 were 
committed in the former Yugoslavia. In fact, the Secretary-General indi-
cated his expectation that the Commission of Experts and the Special 
Rapporteur on the former Yugoslavia should coordinate with one another 
to ensure that human rights information relevant to prosecutions would 
be channelled to the Commission of Experts, and that information the 
Commission of Experts collected that was relevant to the Special Rappor-
teur’s mandate would reach him.50 The Commission of Experts carried 
out investigations from November 1992 until April 1994 and in its three 
reports to the Secretary-General, it documented widespread patterns of 
“wilful killing”, “ethnic cleansing”, “mass killings, torture, rape, pillage 
and destruction of civilian property, destruction of cultural and religious 
property and arbitrary arrests”.51 

The Security Council’s establishment of the International Criminal 
Tribunal for the Former Yugoslavia (‘ICTY’) on 25 May 1993 by way of 
resolution 827 figures as a landmark advance in international criminal 
law implementation, but it is important to recall that the Commission of 
Experts for the Former Yugoslavia continued to operate and gather in-
formation until April 1994. The Chair of the Commission of Experts 
stated that a large amount of materials were sent to the ICTY Prosecutor, 
including some three hundred videotapes, documents and interview tran-
scripts.52 

With regard to Rwanda, the August 1993 report53 of the UN Com-
mission on Human Rights Special Rapporteur on extrajudicial, summary 
or arbitrary executions, Mr. Bacre Waly Ndiaye, is particularly striking. 
On the basis of his 10-day mission to Rwanda in April 1993, a full year 
before the Rwandan genocide, he warned that massacres of civilians, 
death threats, political assassinations, widespread use of the death penalty 

                                                   
50 See Report of the Secretary-General on the Establishment of the Commission of Experts 

pursuant to Paragraph 2 of Security Council Resolution 780(1992), S/24657 at paras. 7 
and 10. 

51 See UN Doc. S/25274 of 9 February 1993. 
52 See Cherif Bassiouni, “The Commission of Experts established pursuant to Security 

Council Resolution 780: Investigating Violations of International Humanitarian Law in 
the Former Yugoslavia”, Criminal Law Forum, 1994, vol. 5, no. 2–3, pp. 291–293. 

53 The report of Mr. Bacre Waly Ndiaye on his mission to Rwanda from 8–17 April 1993, 
E/CN.4/1994/7/Add.1 of 11 August 1993. 
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and other serious human rights violations, might already qualify as 
‘genocide’.54 

On 1 July 1994, the day after the Rwandan Patriotic Front took ef-
fective control over the country after halting the genocide, the Security 
Council established the Commission of Experts on Rwanda55 to provide 
the Secretary-General with “its conclusions on the evidence of grave vio-
lations of international humanitarian law committed in the territory of 
Rwanda, including the evidence of possible acts of genocide”.56 The 
Commission of Experts on Rwanda, which was serviced by OHCHR in 
Geneva, gathered information from the UN Human Rights Field Opera-
tion in Rwanda (which in late 1994 consisted of only a few human rights 
officers deployed in Rwanda), the UN Special Rapporteur on Rwanda 
(‘UNAMIR’), and “from the two parties to the conflict thousands of 
pages of documents, letters, written complaints, testimony and other 
items (sound and audio-visual recordings) instancing serious violations of 
international humanitarian law”, the value of which varied widely. The 
Commission of Experts noted that “[s]ome of these documents contain 
non-exhaustive lists of the principal suspects”.57 The interim report rec-
ommended prosecution of the perpetrators of genocide and associated 
violations by an international criminal tribunal, a recommendation that 
was acted on by the Security Council on 8 November 1994 by way of 
resolution 955 establishing the ICTR.58 As in the former Yugoslavia, in-
formation from UN human rights sources provided an early indication of 
the scale and character of crimes under international law, the parties re-
sponsible for the genocide, the relationship between perpetrators and vic-
tims in terms of legally designated ethnicity, as well as the names of a 
certain number of criminal suspects, several months before the ICTR was 
set up and prosecutors could commence investigations. 

It must be recalled that the Security Council investigations differ 
from investigations deployed under the auspices of the Commission on 

                                                   
54  Ibid., at para. 79. 
55 UN Security Council Resolution 935 adopted unanimously on 1 July 1994; S/RES/1994. 
56 Ibid. 
57 Final Report of the Commission of Experts established pursuant to Security Council 

Resolution 935 (1994); UN Doc. S/1994/1405 of 9 December 1994 at para. 54. 
58 See generally Lyal S. Sunga, “The Commission of Experts on Rwanda and the Creation of 

the International Criminal Tribunal for Rwanda / A Note, in Human Rights Law Journal”, 
1995, vol. 16, no. 1–3, pp. 121–124. 



 
Quality Control in Fact-Finding 
 

FICHL Publication Series No. 19 (2013) – page 386 

Human Rights and its successor, the Human Rights Council. One of the 
important differences is that Security Council investigations mandated 
under Chapter VII of the Charter of the United Nations require a resolu-
tion conferring this authority, which is always dependent on a draft reso-
lution being supported by 9 affirmative votes including the 5 concurring 
votes of the permanent members. Because one or more Security Council 
permanent members could oppose strong investigative action, as Russia 
and China did on Syria,59 even in relation to situations involving geno-
cide, war crimes and crimes against humanity, commissions of inquiry 
mandated under Human Rights Council authority have had to make up 
for this lost ground. No state has a veto in the Human Rights Council and 
decisions are reached on a majority basis among the 47 member States 
which means that UN human rights special procedures as a source for 
international criminal investigations and prosecutions have become 
commensurately more important, as demonstrated in Darfur, the Israeli 
Occupied Palestinian territories, Côte d’Ivoire, Libya and Syria. 

With regard to the Darfur situation, where the Security Council re-
ferred the situation to the ICC in March 2005,60 sitting President Omar Al 
Bashir, as well as certain other high ranking officials, was indicted for 
war crimes and crimes against humanity. The Security Council set up the 
International Commission of Inquiry on Darfur on 18 September 2004 to 
determine whether or not acts of genocide were committed and to iden-
tify the responsible individuals. This Commission received and gathered 
information including from UN human rights sources and human rights 
and humanitarian NGOs, on serious violations of international human 
rights and humanitarian law in Darfur and submitted a list of names of 
persons suspected of having committed crimes under international law in 
a sealed file to the Secretary-General and UN High Commissioner for 
Human Rights.61 The International Commission of Inquiry however was 
only the first of several important steps in gathering information relevant 
for eventual international criminal investigations and prosecutions. 
                                                   
59 Neil MacFarquhar and Anthony Shadid, “Russia and China Block UN Action on Crisis in 

Syria”, New York Times, 4 February 2012, available at http://www.nytimes. 
com/2012/02/05/world/middleeast/syria-homs-death-toll-said-to-rise.html?pagewanted= 
all&_r=0, last accessed on 10 October 2013. 

60 Security Council 1593 (2005), adopted by a vote of 11 in favour, none against and 4 ab-
stentions (Algeria, Brazil, China, United States) on 31 March 2005. 

61 Report of the International Commission of Inquiry on Darfur to the United Nations Secre-
tary-General pursuant to Security Council Resolution 1564 of 18 September 2004 (2005). 



Can International Criminal Investigators and Prosecutors Afford  
to Ignore Information from United Nations Human Rights Sources? 

 

FICHL Publication Series No. 19 (2013) – page 387 

A number of UN human rights mechanisms, with varying man-
dates, followed the Commission of Inquiry. The Human Rights Council’s 
High Level Mission on the Human Rights Situation in Darfur in Decem-
ber 2006 established in its final report of March 2007,62 that the Sudanese 
“justice system as a whole was unable or unwilling to pursue justice or 
prevent attacks” and that impunity prevailed – a critical element given the 
complementary character of the ICC that called for international criminal 
prosecutions. Once the High Level Mission was dissolved in March 
2007, the Human Rights Council established a Group of Experts on Dar-
fur comprising the Special Rapporteur on the situation of human rights in 
the Sudan, the Special Rapporteur on extrajudicial, summary or arbitrary 
executions, the Special Representative of the Secretary-General for chil-
dren and armed conflict, the Special Rapporteur on violence against 
women, its causes and consequences, the Special Representative of the 
Secretary-General on the situation of human rights defenders, the Repre-
sentative of the Secretary-General on the human rights of internally dis-
placed persons, and the Special Rapporteur on the question of torture and 
other cruel, inhuman or degrading treatment or punishment.63 While the 
Group of Experts on Darfur was not primarily a fact-finding body, it 
evaluated the extent to which the Government of Sudan had implemented 
the outstanding recommendations in its final report of 10 December 2007 
by reviewing and updating information from a large number of credible 
and reliable sources, including the Government of the Sudan, the UN 
Mission in Sudan, other UN agencies, bodies and programmes opera-
tional in Darfur, and from humanitarian and human rights NGOs which 
had not yet been expelled from Sudan.64 

Another example where information from UN human rights 
sources has been an important part of determining whether or not crimes 
under international law have been committed has arisen with regard to 
the Israeli Occupied Palestinian territories. Security Council action to 

                                                   
62 Report of the High-Level Mission on the Situation of Human Rights in Darfur pursuant to 

Human Rights Council decision S-4/101; A/HRC/4/80 of 9 March 2007 at para. 46. 
63 Human Rights Council Resolution 4/8, adopted on 30 March 2007 without a vote, is enti-

tled “Follow-up to decision S-4/101 of 13 December 2006 adopted by the Human Rights 
Council at its fourth special session entitled ‘Situation of human rights in Darfur’”. 

64 Final Report on the situation of human rights in Darfur prepared by the Group of Experts 
mandated by the Human Rights Council in its Resolution 4/8; A/HRC/6/19 of 28 Novem-
ber 2007. 
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investigate the Government of Israel’s violations of human rights and 
humanitarian law, some of which could qualify as crimes under interna-
tional law, has been rendered impossible because of the Government of 
the United States’ continual casting of a veto on all pertinent draft Secu-
rity Council resolutions.65 As in the case of Syria where, as discussed be-
low, Russia and China have been responsible for blocking Security 
Council action, investigation into Israeli crimes under international law 
had to be taken up by the UN Human Rights Council because of the veto 
of the US in the Security Council. For example, the Human Rights Coun-
cil expressed its concern over Israeli military operations in Beit Hanoun, 
Gaza, in November 2006,66 as imposing ‘collective punishment’ on civil-
ians and exacerbating the humanitarian crisis in the Occupied Palestinian 
Territory. In the same resolution, the Council established a high-level 
fact-finding mission to deploy to Beit Hanoun in order to assess viola-
tions of human rights and humanitarian law.67 In April 2009, the Presi-
dent of the Human Rights Council established the Fact-Finding Mission 
on the Gaza Conflict  

[…] to investigate all violations of international human 
rights law and international humanitarian law that might 
have been committed at any time in the context of the mili-
tary operations that were conducted in Gaza during the peri-
od from 27 December 2008 and 18 January 2009, whether 
before, during or after.68 

On 31 May 2010, Israel attacked a flotilla of ships headed for Gaza 
with humanitarian supplies, resulting in the death of nine activists and the 
wounding of 55 others on the Mavi Marmara. As usual with respect to 
the Israeli Occupied Palestinian territories, the Security Council found 
itself unable to agree on establishing a commission of inquiry under its 
own auspices and merely called for an impartial investigation, which then 

                                                   
65 For the long list of Security Council draft resolutions critical of Israel where the US has 

cast a veto, often the only dissenting vote, see “U.S. Vetoes of UN Resolutions Critical of 
Israel: (1972–2011)”, available at http://www.jewishvirtuallibrary.org/jsource/UN/ usve-
toes.html, last accessed on 10 October 2011. 

66 See UN Human Rights Council Resolution S-3/1 of 15 November 2006; adopted by a 
recorded vote of 32 to 8, with 6 abstentions. 

67 Human Rights Council Resolution on human rights violations emanating from Israeli 
military incursions in the Occupied Palestinian Territory, including the recent one in 
northern Gaza and the assault on Beit Hanoun; A/HRC/S-3/1, preamble, paras. 5 and 7. 

68  Ibid., at para. 1. 
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fell to the Human Rights Council.69 In June 2010, the Human Rights 
Council adopted resolution 14/1 establishing a fact-finding mission 
which determined that the Israeli naval blockade of the Gaza strip, the 
attack on the flotilla and certain other actions constituted serious viola-
tions of international humanitarian and human rights law.70 In short, 
given both the Government of Israel’s long history of non-co-operation 
with the international community, as well as the inability of the Security 
Council to agree to investigate Israeli action in the Occupied Territories, 
international criminal investigations and prosecutions into Israeli Gov-
ernment practices (itself admittedly a highly unlikely eventuality) would 
have to rely heavily on information coming from the array of UN human 
rights sources, including commissions of inquiry, that have been acti-
vated by the Human Rights Council from time-to-time. In this respect, 
one should not overlook the work of the General Assembly’s Special 
Committee on Israeli Practices that has been in operation since 1968.71 

The response of the international community through the UN to the 
2010 election crisis in Côte d’Ivoire, where President Laurent Gbagbo 
tried to cling to power after the first elections in ten years, despite the 
Electoral Commission’s declaration on 2 December 2010 that opposition 
leader Alassane Dramane Ouattara had won, is also instructive in terms 
of UN information gathering in the context of a situation involving 
crimes under international law. Following the election, rival political 
groups engaged in massacres, torture, mass rape, summary executions 
and other atrocities along ethnic lines which intensified during the first 

                                                   
69 See Security Council Presidential Statement S/PRST/2010/9 of 1 June 2010 which says 

that:  
The Security Council takes note of the statement of the UN Secretary-
General on the need to have a full investigation into the matter and it 
calls for a prompt, impartial, credible and transparent investigation 
conforming to international standards. 

70 See Report of the international fact-finding mission to investigate violations of interna-
tional law, including international humanitarian and human rights law, resulting from the 
Israeli attacks on the flotilla of ships carrying humanitarian assistance; A/HRC/15/21 of 
27 September 2010 at paras. 260–278. 

71 The UN Special Committee to Investigate Israeli Practices affecting the Human Rights of 
the Palestinian People and Other Arabs of the Occupied Territories was established by 
General Assembly Resolution 2443 (XXIII) of 19 December 1968 to monitor: “respect for 
and implementation of human rights in occupied territories”. 
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months of 2011.72 In March 2011, the Human Rights Council decided to 
dispatch an independent, international commission of inquiry to investi-
gate serious human rights violations committed in Côte d’Ivoire follow-
ing the election, to identify individuals responsible for such acts with a 
view to bringing them to justice, and to report back to the Council at its 
next session.73 The Council also reaffirmed the “responsibility of Côte 
d’Ivoire to promote and protect all human rights and fundamental free-
doms, to investigate alleged violations of human rights and international 
law and to bring to justice the perpetrators of such acts, who are answer-
able for their deeds before the judicial process”. In its June 2011 report, 
the Commission of Inquiry stated that Gbagbo’s rejection of the election 
results made him responsible for the serious violations of human rights 
and humanitarian law and that some of the violations might constitute 
war crimes or crimes against humanity.74 On 3 May 2011, President 
Ouattara requested the ICC prosecutor to open an investigation,75 and in 
October 2011, ICC Pre-Trial Chamber III endorsed the prosecutor’s re-
quest to commence an investigation in Côte d’Ivoire with respect to 
crimes committed since 28 November 2010.76 In the Côte d’Ivoire situa-
tion, the UN Human Rights Council was the preferred forum for investi-
gation rather than the Security Council and therefore any action taken by 

                                                   
72 See, for example, “Côte d’Ivoire: Warning of ‘human rights catastrophe’ as forces reach 

Abidjan”, Amnesty International, 31 March 2011, available at http://www.amnesty. 
org/en/news-and-updates/c%C3%B4te-d%E2%80%99ivoire-warning-%E2%80%98hum 
an-rights-catastrophe%E2%80%99-forces-reach-abidjan-2011-03-31, last accessed on 10 
October 2011. 

73 Human Rights Council Resolution 16/25 on the situation of human rights in Côte 
d’Ivoire; A/HRC/16/25 of 25 March 2011. 

74 Rapport de la Commission d’enquête internationale indépendante sur la Côte d’Ivoire, 
A/HRC/17/48 of 14 June 2011 at para. 91. 

75 On 23 June, the prosecutor then requested ICC judges for authorisation to initiate a crimi-
nal investigation into war crimes and crimes against humanity committed in Côte d’Ivoire 
since 28 November 2010. In his request for authorisation, the prosecutor cited reports that 
more than 3000 individuals had been killed, 72 disappeared, and 520 people subjected to 
arbitrary arrest and detention in Côte d’Ivoire following the November 2010 election. 
More than 100 cases of rape were reported, but the prosecutor indicated that the number 
of unreported incidents of rape were believed to be much higher. See “Situation of Côte 
d’Ivoire: Request for authorization of an investigation pursuant to Article 15”; ICC-02/11-
3 of 23 June 2011. 

76 Decision pursuant to Article 15 of the Rome Statute on the Authorization of an Investiga-
tion into the Situation in the Republic of Côte d’Ivoire, ICC-02/11 of 3 October 2011 at 
para. 212. 
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international criminal investigators and prosecutors had to be guided by 
the work of the Human Rights Council’s Commission of Inquiry as well 
as by information that might have been collected by UN Special Rappor-
teurs, working groups or other human rights mechanisms. 

Turning to the situation in Libya, both the Security Council and the 
Human Rights Council entered the fray early on, with the Security Coun-
cil discharging its UN Charter responsibilities to restore and maintain 
peace and security, while the Human Rights Council established a 
mechanism to investigate possible crimes under international law. The 
crisis began with peaceful protests in February 2011 against Colonel 
Muammar Qadhafi’s rule that had endured for almost 42 years, and esca-
lated into mass Arab Spring demonstrations that were met with severe 
military crackdowns on protestors and civilians. In February 2011, the 
Human Rights Council established an international commission of in-
quiry to investigate the violations and recommend measures to enforce 
criminal responsibility of the perpetrators.77 By way of resolution 1970, 
adopted on 26 February, the Security Council referred the situation to the 
ICC,78 enforced an arms embargo upon all UN member States on the di-
rect or indirect supply of arms to Libya,79 put in place a travel ban on 16 
members of the Qadhafi family and persons close to the regime80 as well 
as an assets freeze on six Qadhafi family members,81 established a Sanc-
tions Committee and criteria for identifying individuals involved or com-
plicit in ordering, controlling, or otherwise directing, the commission of 
serious human rights abuses.82 The Human Rights Council’s Commission 
of Inquiry’s June 2011 report states that it gathered information from the 
Government, the National Transitional Council, civil society representa-
tives and other individuals throughout Libya, as well as doctors, medical 
staff, patients and members of their families in 10 hospitals, detainees, 
internally displaced persons and refugees.83 As in the international com-

                                                   
77  Human Rights Council Resolution on the situation of human rights in the Libyan Arab 

Jamahiriya; A/HRC/S-15/1 of 3 March 2011, adopted on 25 February 2011, at para. 11. 
78  Ibid. at paras. 4–8. 
79  Ibid. at paras. 9–14. 
80  Ibid. at paras. 15 and 16 and see Annex I to the resolution. 
81  Ibid. at paras. 17–21 and see Annex II to the resolution. 
82  Ibid. at paras. 22–25. 
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munity’s response to Côte d’Ivoire, it was the Human Rights Council 
rather than the Security Council that established an investigative commis-
sion and it was therefore the UN human rights system to which interna-
tional criminal investigators had to turn for information to prepare prose-
cution dossiers. 

The Human Rights Council’s investigative capacity again proved 
essential to possible future international criminal prosecutions with re-
gard to Syria. In late August 2011, the Human Rights Council established 
an international commission of inquiry to investigate, monitor and report 
on human rights violations in Syria.84 As in the Libya scenario, the Hu-
man Rights Council with regard to Syria was more prepared than the Se-
curity Council to field an investigation into the atrocities which meant 
that any eventual international criminal prosecutions would have to draw 
substantially on the information collected under the auspices of the Hu-
man Rights Council. 

In short, UN human rights thematic and country special proce-
dures, and particularly investigations mandated to assess serious viola-
tions of human rights or humanitarian law that could qualify as Rome 
Statute crimes, offer a leading source of credible and reliable information 
for international criminal investigators and prosecutors. As discussed 
above, UN human rights special procedures are themselves broad ranging 
in that they sweep in information from the Government, national human 
rights institutions, intergovernmental organisations, other UN human 
rights agencies, bodies or programmes, the ICRC, NGOs, journalists, de-
tainees, refugees and internally displaced persons, witnesses, victims and 
survivors and their family members, to analyse and chronicle events 
which might help to identify and implicate individual criminal suspects. 
As discussed above, in some instances, investigative missions deployed 
under the auspices of the Security Council or Human Rights Council 
have been mandated to submit lists of individuals suspected of having 

                                                                                                                        
83  See Report of the International Commission of Inquiry to investigate all alleged violations 

of international human rights law in the Libyan Arab Jamahiriya; A/HRC/17/44 of 1 June 
2011 at Summary. 

 84  See OHCHR Press Statement on “Human Rights Council decides to dispatch a commis-
sion of inquiry to investigate human rights violations in the Syrian Arab Republic” of 23 
August 2011 at http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?News 
ID=11326&LangID=E, last accessed on 10 October 2013. 
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perpetrated crimes under international law, which surely give interna-
tional investigators and prosecutors a head start. 

13.10. Could Information from the Human Rights Council’s  
Universal Periodic Review Help to Broaden Out the Picture? 

The Universal Periodic Review provides another source of human rights 
information that could relate to international criminal investigations and 
prosecutions. The UPR, as per General Assembly resolution 60/251, is a 
co-operative process based on objective and reliable information con-
cerning the State’s fulfilment of its human rights obligations. It is based 
on a peer review of every State by three other randomly chosen States 
that takes place every four years. It is universal in coverage, thereby pro-
viding equal treatment to all countries. It is based on an interactive dia-
logue, with the full involvement of the country concerned and there is 
consideration to a State’s capacity-building needs. The UPR comple-
ments rather than duplicates the work either of UN human rights treaty 
bodies or human rights special procedures, but builds on both, and the 
process also brings in information from intergovernmental organisations, 
national human rights institutions and NGOs. Although the UPR mecha-
nism began operating only in 2008, it seems to hold promise as a source 
of reliable information in that it offers the State subject to review full op-
portunity to present its side of the picture, and after the first round of re-
views, the focus has now shifted to implementation of recommendations. 
Information in the various reports, including the Outcome Document 
which summarises the results of the peer review process and takes into 
account the Government’s response, could help international investiga-
tors and prosecutors to pinpoint historical and current issues, such as 
those relating to excessive use of force by law enforcement personnel and 
military, lack of independence of the judiciary, weak access of minorities 
to justice, patterns of marginalisation, exclusion or persecution relating to 
the eventual outbreak of genocide, war crimes or crimes against human-
ity. 
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13.11. Could Information from UN Human Rights Sources  
be Admitted as Direct Evidence in an International Criminal 
Trial? What about Hearsay? 

The foregoing argument contends that information from UN human 
rights sources, which is often drawn from interviews of Government offi-
cials, rebel and militia personnel, parliamentarians, officials of intergov-
ernmental organisations and NGOs present in the territory where crimes 
under international law were alleged to have been committed, journalists, 
key political party members, detainees, refugees and internally displaced 
persons, victims, witnesses, survivors or their family members, often 
prove to be essential in assembling the background picture and antece-
dent circumstances surrounding genocide, war crimes and crimes against 
humanity. Taking this point further, it is worth pondering whether such 
information could be admitted directly as evidence at an international 
criminal trial or would it have to be excluded on grounds that it consti-
tuted second hand information, that is, hearsay? 

It is important to bear in mind that because their main aim is to es-
tablish facts surrounding human rights related incidents, events and situa-
tions in terms of the responsibility of the State or other entities exercising 
effective control over the territory, rather than to determine individual 
criminal responsibility, human rights investigators have, until recently, 
generally not taken systematic measures to: 
 record carefully all relevant particulars of events witnessed by the 

investigator himself or herself, in order to aid accuracy of recollec-
tion in case he or she is called to testify at trial; 

 record carefully all relevant particulars of events recounted by 
sources of information on violations which might qualify as acts of 
genocide, war crimes or crimes against humanity; 

 grade and note the credibility and reliability of sources according 
to standard open source information gathering techniques, such as 
those outlined in the NATO Open Source Intelligence Handbook85 

                                                   
85  See NATO Open Source Intelligence Handbook (2001). See also William S. Brei, “Get-

ting Intelligence Right: The Power of Logical Procedure”, in Occasional Paper, no. 2, 
Joint Military Intelligence College, Washington, D.C., 1996. 
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or with regard to interviews, the Admiralty Code (also known as 
the Admiralty Grading System);86 

 note clearly and consistently the identity, addresses, e-mail and 
mobile phone contact information of witnesses to allow for their 
eventual appearance at trial for cross-examination; 

 ensure an unbroken and secure chain of evidence from source to 
trial; and  

 consistently apply up-to-date encryption technology to keep in-
formation gleaned from interviews, documents or first hand eye 
witness accounts secret during storage at local field offices and 
field headquarters and during transmission to New York and Ge-
neva, and to take adequate measures to guard against physical, 
fixed wire, wireless, satellite or other forms of hostile electronic 
surveillance, monitoring or interception. 
Cherif Bassiouni, the last Chair of the Security Council’s Commis-

sion of Experts for the former Yugoslavia, has commented that the major 
part of information collected by the Commission of Experts could be 
used only to establish the location, character and scale of violations, that 
is, to construct the case background and context, and not as evidence di-
rectly relevant to the Prosecution’s case. Sources of information were not 
properly recorded which precluded corroboration and Defence cross-
examination, thereby rendering it inadmissible at trial.87 

                                                   
86  See Coalition Operations Handbook, 4th ed., 14 April 2008, available at http://pksoi. 

army.mil/doctrine_concepts/documents/ABCA Coalition Opns HB 2008.pdf. See also 
United Kingdom Ministry of Defense, Understanding and Intelligence Support to Joint 
Operations, Joint Doctrine Publication 2-00: Third ed., August 2011, available at 
https://www.gov.uk/government/publications/jdp-2-00-understanding-and-intelligence-
support-to-joint-operations, last accessed on 10 October 2013. 

87  Op. cit. note at 300, et seq. Bassiouni observed that:  
Governments did not provide any intelligence information in their 
possession – such as satellite and aerial photographs; intercepted tele-
phone, radio, and cable communications; and other materials that 
could have revealed the disposition and movement of troops and sup-
plies, particularly important where national borders were crossed. 
Such information would help to establish the role of different gov-
ernments in these multiple conflicts, the international character of the 
conflict, the chain of command, and the apex of command and con-
trol. 
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Yet the adduction of information from UN human rights sources 
into evidence in international criminal proceedings is not a priori inad-
missible, as demonstrated in at least one striking instance. In the ICC 
case of the Prosecutor v. Germain Katanga and Mathieu Ngudjolo Chui 
where two high-level Congolese militia leaders were prosecuted for war 
crimes and crimes against humanity,88 testimony from the Assistant Head 
of the Human Rights Section of the UN Organization Mission in the De-
mocratic Republic of the Congo (‘MONUC’)89 was admitted into evi-
dence, despite Defence objections that the information was unreliable. 
Presiding Judge Bruno Cotte observed that UN human rights officer in-
formation gathering procedures reflected traditional UN practice and 
were ‘tried and tested’. Moreover, the Chamber considered that the re-
ports were relevant to the case, authentic, and that with the aid of the 
drafter of the relevant UN report testifying also in person orally, the 
Court could assess their probative value.90 Furthermore, while the Cham-
ber acknowledged that the UN human rights information was not col-
lected specifically for the purposes of criminal prosecution, it underlined 
that: 

The Chamber is perfectly aware that the methods utilized 
were not the same as the methods employed by police inves-
tigators or legal investigators, and it is quite precisely be-
cause they are not police investigations or legal investiga-
tions that the Chamber, when the time comes, shall accord 
them the appropriate weight of probative value. In other 
words, they will – the probative value will be given to the 
appropriate excerpts and paragraphs from these reports. This 
probative value will be given bearing in mind that these are 
reports established by UN services in an impartial manner 
with a concern to understand the events in question. The 
Chamber recalls yet again that these are neither police re-
ports nor [Office of the Prosecutor] investigations.91 

The Chamber thus ruled that the information was admissible as 
evidence, confirming that under certain conditions information from UN 

                                                   
88  The Prosecutor v. Germain Katanga and Mathieu Ngudjolo Chui; ICC-01/04-01/07. 
89  See Sonia Bakar’s testimony of 6 December 2010; ICC-01/04-01/07-T-228-ENG ET WT 

06-12-2010 1/86 RM T. 
90  See the Ruling at DRC OTP P 0317 (Resumed) open session on 7 December 2010. 
91  Ibid., at p. 24, at lines 8–18. 
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human rights sources could be adduced directly in international criminal 
proceedings, and the Chamber also endorsed their impartiality. 

What about the hearsay rule? Is there not a serious risk that UN 
human rights officers could be misled into recycling unfounded rumours, 
false accounts deliberately pressed on them by organised agents of Gov-
ernment or other parties, or factually incorrect and groundless allegations 
of genocide, war crimes or crimes against humanity? In other words, 
apart from the instance discussed above where the drafter of the UN re-
port was brought before the ICC to testify in person, should UN human 
rights reports based on witness statements and interviews be ruled as 
hearsay and therefore inadmissible in international criminal proceedings? 

Hearsay, is an oral, written or nonverbal assertion that was in-
tended as an assertion and was made out of court, which the declarant 
offers in court as evidence to prove the truth of the matter asserted in the 
statement, and not merely that the statement was made.92 A substantial 
body of lawyerly and judicial opinion considers hearsay to be inherently 
unreliable because it “may range all the way from very reliable evidence 
to idle or malicious gossip, and may have been distorted or embroidered 
in retelling. […] Our system relies very heavily on cross-examination as 
a means of exposing falsehood or error, and few other means of discredit-
ing a witness are permitted”.93 In the adversary system, the rule against 
hearsay ensures that a witness verifies a fact from his or her own observa-
tion instead of merely repeating statements heard from others. 

Aside from the issue of unreliability, the hearsay rule, used more in 
common law jurisdictions, seeks to protect a very important principle: 

This is the principle that a person may not offer testimony 
against a criminal defendant unless it is given under oath, 
face to face with the accused and subject to cross-
examination. It is this principle – and not concerns about the 
reliability of hearsay evidence or the supposed inability of 

                                                   
92  See for example, United States Federal Rules of Evidence, Rule 801; Pub. L. 93–595, §1, 

2 January 1975, 88 Stat. 1926. 
93  29 New South Wales NSW Law Reform Commission Report (1978) – The Rule against 

Hearsay, p. 6, available at http://www.lawreform.lawlink.nsw.gov.au/agdbasev7wr/lrc/ 
documents/pdf/report_29__outline.pdf, last accessed on 10 October 2013. 
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the jury to deal with the weaknesses of evidence – that 
should drive the law concerning secondary evidence.94 

While the hearsay rule honours some key principles of fairness in 
criminal justice, it has proven to be of much less importance in interna-
tional criminal proceedings than in domestic common law jurisdictions 
for two main reasons. First, the hearsay rule has less application in inter-
national criminal trials, which mix adversarial and inquisitorial proce-
dure. In criminal law jurisdictions with an adversarial procedure and a 
jury, the judge is expected to act as a more passive and neutral arbiter 
between Prosecution and Defense and the jury is the main trier of fact, 
whereas in continental European systems, the judge participates more 
actively in questioning witnesses, even suggests lines of enquiry, and de-
cides on law and fact.95 The hearsay rule was developed partly to prevent 
jurors from being misled by second hand information – a rationale that 
applies less to judges experienced in assessing probative value and credi-
bility of evidence. As D’Aoust has observed, the ICTY and ICTR have: 

[…] opted for an extensive admission of evidence as long as 
it was ruled relevant, reliable and had a probative value that 
was not substantially outweighed by the need to ensure a 
fair trial, preferring to leave to the Trial Chamber, after the 
presentation of the whole of the evidence, the assessment 
and the determination of its proper weights.96 

                                                   
94  Richard D. Friedman, “Thoughts from across the Water on Hearsay and Confrontation”, 

in Criminal Law Review, October 1998, p. 697. 
95  As Christopher B. Mueller argues:  

The conventional reason for excluding hearsay is mistrust of juries – a 
fear that lay fact finders cannot properly appraise remote statements 
and are too unsuspecting. […] And in criminal cases especially, the 
serious limitations that hearsay doctrine puts on use of statements 
produced or gathered by government agents reflects multiple con-
cerns: jury credulity and care in fact-finding are implicated. […] 
[J]uries are unlikely to appreciate the pressures faced by prosecution 
witnesses and law enforcement agents, and probably no fact finder 
can reliably appraise statements by such people. Further, as a matter 
of intrinsic policy we discourage both police and prosecutors from 
generating the out-of-court statements to be used against people 
charged with crime.  

Christopher B. Mueller, “Meta-Evidence: Do We Need It?”, in Loyola of Los Angeles 
Law Review, 1992, vol. 25, pp. 822–823. 

96  See Josee D’Aoust, “The Conduct of Trials”, in Jose Doria et al. (eds.), The Legal Regime 
of the International Criminal Court, 2009, pp. 779-80. 
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D’Aoust cites dicta from the ICTY Delalic and Nikolić Cases con-
firming this point.97 In the Thomas Lubanga Case, the ICC cited dicta 
from the Bemba Case that: “The determination of admissibility is to be 
made in light of “the relevance, probative value and the potential preju-
dice of each item of evidence”.98 In the Bemba Case, Pre-Trial Chamber 
II indicated that with regard to deciding on the confirmation of charges 
(albeit a lower threshold proceeding than that of the trial itself), in re-
viewing hearsay evidence, UN, NGO and media reports, it generally as-
signed lower probative value to indirect evidence than to direct evi-
dence,99 and it adopted a two-stage approach with regard to indirect evi-
dence: 

[…] it assesses the relevance, probative value and admissi-
bility of indirect evidence, as it would undertake with re-
spect to direct evidence. Once this assessment is made, it 
then turns to the second step, namely whether there exists 
corroborating evidence, regardless of its type or source. 
Thus, the Chamber is able to verify whether the piece of 
evidence in question, considered together with other evi-
dence, acquires high probative value as a whole.100 

The ICC has therefore adopted a broad, inclusive approach to evi-
dence, including hearsay, but consciously applied a careful and discern-
ing approach to its reliability, fully in line with the relevant provisions of 
the Rome Statute and its Rules of Procedure and Evidence. 

Second, the hearsay rule itself has fallen into serious disrepute in 
many common law jurisdictions – its home turf. Already in 1979, the 
New South Wales Law Reform Commission opined that the hearsay rule: 

[…] continues to annoy and bewilder witnesses, who are not 
allowed to tell the court what they know in a natural way. It 
continues to frustrate litigants, who cannot use obviously 
cogent evidence to prove their cases. It continues to add to 
the expense and delay of litigation. Parties who wish to em-
barrass their opponents can require strict first-hand proof of 
matters not really in dispute. In short, it lowers public re-

                                                   
97  Ibid., p. 880. 
98  Situation in the Democratic Republic of the Congo in the Case of the Prosecutor v. Tho-

mas Lubanga Dyilo; ICC-01/04-01/06 of 14 March 2012 (Trial Chamber 1) at para. 100. 
99  The Prosecutor v. Jean-Pierre Bemba Gombo; ICC-01/05-01/08 of 15 June 2009 at para. 

51. 
100  Ibid., at para. 52. 
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spect for the courts by making their operation less sure, less 
just, more expensive, less comprehensible, and at times 
simply ridiculous.101 

Law reform efforts in other countries have considered abolishing 
the hearsay rule entirely102 and in recent years a body of empirical re-
search has cast doubt on the presumption that jurors are unable to distin-
guish hearsay from direct evidence or to assess carefully its reliability.103 

In short, the rationale behind excluding hearsay from being admit-
ted into evidence has less persuasive force for international criminal pro-
ceedings which mix continental and common law approaches, do not use 
jurors, and are presided over by judges who are presumably experienced 
in assessing evidentiary relevance, probative value, reliability, weight and 
risk of prejudice to fair trial. UN human rights reports based on inter-
views of witnesses and other individuals therefore should not be excluded 
holus-bolus as evidence in international criminal proceedings, even 
where the report drafter could not be brought into court to testify, but 
rather assessed individually in terms of relevance, probative value and 
potential prejudice – an approach the ICC and ad hoc tribunals have al-
ready endorsed, as discussed above. 

                                                   
101 NSW Law Reform Commission Report (1978), p. 3, supra note 93. 
102 See Eleanor Swift, “Abolishing the Hearsay Rule”, in California Law Review, 1987, vol. 

75, no. 1, pp. 495–519. See also David Crump, “The Case for Selective Abolition of the 
Rules of Evidence”, in Hofstra Law Review, 2006, vol. 35, p. 585. See further Adrian A.S. 
Zuckerman, “The futility of hearsay: Law Commission Consultation Paper No.138 on 
hearsay (Part 1)”, in Criminal Law Review, 1996. 

103  See for example, Richard F. Rakos and Stephan Landsman, “Researching the Hearsay 
Rule: Emerging Findings, General Issues, and Future Directions”, in Minnesota Law Re-
view, 1992, vol. 76, pp. 655–682; and Angela Paglia and Regina A. Schuller, “Jurors’ Use 
of Hearsay Evidence: The Effects of Type and Timing of Instructions”, in Law and Hu-
man Behavior, 1998, vol. 22, no. 5. On the question of hearsay introduced by way of ex-
pert testimony, see Ronald L. Carlson, “Experts, Judges, and Commentators: the Underly-
ing Debate About an Expert’s Underlying Data”, in Mercer Law Review, 1996, vol. 47 
(Winter), pp. 481–493. See also Regina A. Schuller and Angela Paglia, “An Empirical 
Study: Juror Sensitivity to Variations in Hearsay Conveyed via Expert Evidence”, in Law 
and Psychology Review, 1999, vol. 23, pp. 131–149. 
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13.12. Can International Criminal Investigators and Prosecutors 
Afford to Ignore Information from UN Human Rights 
Sources? 

International criminal investigators and prosecutors are rarely, if ever, 
among the first persons to arrive at crime scenes of genocide, war crimes 
or crimes against humanity. Aside from perpetrators and victims, survi-
vors, witnesses, journalists and eventually local NGO staff are usually the 
most physically proximate and knowledgeable about the various facets of 
the crimes in question that international criminal investigators and prose-
cutors have to piece together months or years after the fact. As discussed 
above, serious violations of human rights and humanitarian law often get 
picked up by the UN human rights system antennae which include the 
human rights treaty bodies, human rights special procedures including 
special investigative missions or commissions of inquiry deployed under 
Security Council authority, the Universal Periodic Review and a range of 
other UN human rights related agencies, bodies and programmes such as 
the OHCHR Secretariat, UN human rights field presences including hu-
man rights components of peacekeeping mission, the UN High Commis-
sioner for Refugees, the UN Office for the Coordination of Humanitarian 
Affairs, UNICEF, UNESCO, the World Food Programme and the World 
Health Organization, the UN Development Program, and UNODC. The 
sheer vastness and complexity of the UN family of agencies, their man-
dates, differing modus operandi and distinct management and staff cul-
tures pose formidable obstacles for anyone trying to identify, assess and 
relate information from these sources to proving guilt beyond a reason-
able doubt of perpetrators of the worst crimes known to humanity. Yet 
the urgency of international criminal justice for victims, survivors, af-
fected communities, societies seeking to transit from conflict, and the 
international community at large, demands that crimes, their victims and 
perpetrators are placed accurately in a large and detailed tableau. That 
requires a wide and high-resolution field of perception on the part of in-
ternational criminal investigators and prosecutors. In order to discharge 
their solemn responsibility towards fair and effective international crimi-
nal justice, international criminal investigators and prosecutors cannot 
afford to ignore information from UN human rights sources. 
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14 
______ 

Non-Governmental Organisation Fact-Work:  
Not Only a Technical Problem 

Wolfgang Kaleck* and Carolijn Terwindt** 

[W]e are trying to get the facts but they’re not facts that 
have to stand up in a court of law.1 

14.1. The Quality of NGO Fact-Work 

During the past decades, non-governmental organisations (‘NGOs’) 
have become involved in fact-finding regarding human rights abuses. 
Indeed, the documentation of human rights violations has become the 
raison d’être for more than a few NGOs. It is more of a recent develop-
ment that their contributions have also come before courts as evidence in 
criminal trials.  

As the standards for evidence to be admissible and credible in 
court are high, the fact-work methodology from NGOs has not always 
been sufficient to fulfill such requirements. This has led to calls for and 
attempts to create a system for quality control of such fact-finding by 
NGOs. For example, in order to ensure that the quality of their contribu-

                                                   
*  Wolfgang Kaleck founded the human rights law organisation ECCHR in 2007. He is a 

member of the Centre of European Law and Politics at the University of Bremen 
(‘ZERP’) and the Advisory Board of the Forum for International and Criminal and Hu-
manitarian Law (‘FICHL’). Two of his books were recently published in German by 
Klaus Wagenbach: Mit zweierlei Maß. Der Westen und das Völkerstrafrecht (Double 
Standards: The West and International Criminal Law), Berlin, 2012; and Kampf gegen 
die Straflosigkeit. Argentiniens Militärs vor Gericht (Fighting against Impunity: Argen-
tina’s Military on Trial), Berlin, 2010. 

**  Carolijn Terwindt wrote her doctoral dissertation “Ethnographies of Contentious Crim-
inalization” at Columbia Law School, NYC, and worked as a lecturer and researcher in 
Utrecht, Amsterdam, and Freiburg. Her work was published in a variety of journals, in-
cluding Nationalism and Ethnic Politics, Development in Practice, and Crime, Law, and 
Social Change. With ECCHR, she works for the Business and Human Rights Program.  

1  Interview with representative of Amnesty International, in Eric Meldrum, “Time for a 
Change? The Traditional Human Right NGO Fact Finding Methodology in Relation to 
National and International Prosecutions of Gross Human Right Violations”, Written for 
MA Oxford, 31 August 2009, p. 36, available at http://architecture.brookes.ac.uk/rese 
arch/cendep/dissertations/EricMeldrum.pdf, last accessed on 19 August 2013.  
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tions would be up to courtroom standards, the prosecutor’s office of the 
International Criminal Tribunal for the Former Yugoslavia (‘ICTY’) is-
sued guidelines for NGOs to follow.2 

Fact-finding by NGOs, including the choices of which ‘facts’ to 
find, and how to interpret and report or not report them, is never a neu-
tral process, but always part of a political struggle.3 The politics of fact-
work is visible, for example, in the selection of facts that are worthy of 
documentation or to be further investigated in a fact-finding mission.4 
Indeed, it is often exactly because of the political biases behind such 
questions that NGOs get active in the first place, for example, to draw 
attention to forgotten victim groups. It is also because of the many real, 
perceived, or alleged political motives behind human rights fact-work 
that, from its start, credibility has been emphasised as a core condition 
for such work.5  

There are no uniform standards regarding NGO fact-finding, even 
though there are multiple publications addressing methods and best 
practices.6 Scholars and practitioners have criticised the lack of a stan-
dardised and universal methodology for fact-finding by NGOs.7 This is 
not a new debate. In 1980, Franck and Scott Fairley warned against mere 
propaganda and called for universally applicable minimal standards to 
avoid another “chimera”.8  At around the same time, Weissbrodt and 
                                                   
2  Meldrum, 2009, p. 31, see supra note 1.  
3  For example, on the role of human rights organisations in the civil war in El Salvador, 

see Ralph Sprenkels and Chris van der Borgh, “De politiek van civiele diplomatie. Bur-
geroorlog en mensenrechten in El Salvador”, Chapter 5, in Beatrice de Graaf and Duco 
Hellema (eds.), Civic Diplomacy. Diplomatie tussen macht en Mensenrechten, SIM Spe-
cial, 2010, Utrecht, no. 33.  

4  Godoy has described how in Guatemala the appropriate focus of human rights work has 
become an issue. The focus on allegedly political crimes while ignoring common crimes 
has led to accusations that human rights NGOs would only be protecting criminals. 
Angelina Godoy, “La Muchacha Respondona: Reflections on the Razor’s Edge between 
Crime and Human Rights”, in Human Rights Quarterly, 2005, pp. 597–624.  

5  Diane Orentlicher, “Bearing Witness: The Art and Science of Human Rights Fact Find-
ing”, in Harvard Human Rights Journal, 1990, vol. 3, p. 95.  

6  E.g., Orentlicher, 1990, see supra note 5.  
7  For example Gerald M. Steinberg, Anne Herzberg, and Jordan Berman, Best Practices 

for Human Rights and Humanitarian NGO Fact-Finding, Martinus Nijhoff Publishers, 
2012. 

8  Thomas M. Franck and H. Scott Fairley, “Procedural Due Process in Human Rights 
Fact-Finding by International Agencies”, in The American Journal of Law, 1980, vol. 74, 
no. 2, p. 309.  
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McCarthy asked whether NGOs should adopt formal fact-finding proce-
dures.9  Also in the early 1980s, the Netherlands Institute of Human 
Rights (‘SIM’) organised a conference on human rights fact-finding in 
which they especially focused on NGOs and the development of proce-
dural rules to improve future fact-finding efforts.10 Thus, the problems 
with NGO fact-finding, the lack of uniform standards and the possible 
need for them have been discussed for a few decades already, even 
though literature on the topic has been scarce.11  

The emergence of the international criminal tribunals and extrater-
ritorial cases in domestic courts has introduced a different standard for 
doing human rights fact-work internationally and added a new layer to 
this debate. Fact-finders now have to face the questions of whether, 
how, and to what extent their fact-work could or should be compatible 
with such criminal justice standards. For example, Talsma has under-
taken a study comparing the rules of evidence of the ad hoc criminal 
courts to the rules adopted by UN human rights fact-finding missions. 
She found that while fact-finding missions admit almost all evidence, 
stricter rules apply in the court.12 Since starting to co-operate with the 
prosecutors at international tribunals, NGOs now face this dilemma of 
managing this difference as well.  

                                                   
9  D. Weissbrodt and J. McCarthy, “Fact-Finding by International Nongovernmental Hu-

man Rights Organizations”, in Virginia Journal of International Law, 1981, vol. 22, no. 
1.  

10  Studie en Informatiecentrum Mensenrechten, SIM Newsletter, 1984, no. 6, p. 1; a more 
in-depth discussion of the report can be found in Robert Charles Blitt, “Who Will Watch 
the Watchdogs? Human Rights Nongovernmental Organizations and the Case for Regu-
lation”, in Buffalo Human Rights Law Review, 2004, vol. 10, pp. 334–339.  

11  Regarding governmental fact-finding, former UN Rapporteur Philip Alston specifically 
calls for more engagement with the topic, pointing out that the proliferation of fact-
finding missions might be viewed as a development as significant for the human rights 
field as the establishment of international and mixed criminal courts. Philip Alston, 
“Commissions of Inquiry into Armed Conflict, Breaches of The Laws of War, and Hu-
man Rights Abuses: Process, Standards, and Lessons Learned”, in American Society of 
International Law Proceedings, 2011, vol. 105, p. 84. 

12  Lara Talsma, “UN Human Rights Fact-Finding: Establishing Individual Criminal Re-
sponsibility?”, in Florida Journal of International Law, 2012, vol. 24.  
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Efforts have been made to adapt criminal investigation principles 
for the purposes of human rights fact-finders.13 Others have attempted to 
grapple with the different evidentiary standards generally adopted in 
fact-finding missions and in a criminal courtroom.14 From such manuals, 
NGOs can learn technical advice about how to estimate the credibility of 
their reports, to develop a witness statement file, how to document a 
physical injury, or how to maintain a ‘chain of custody’ for possibly fo-
rensic evidence (that is, including dates, places, and signatures from eve-
ryone that has been in possession of the material, as well as a label 
where the evidence is from, with appropriate packaging material). The 
ICTY, for example, has developed the following concrete advice for 
NGOs that want to contribute to their criminal investigations:  

[I]nstitutions and agencies should be encouraged to record 
the details of potential witnesses, including and especially 
their future contact information, but should be encouraged 
not to attempt to take comprehensive witness statements. 
Rather, they should simply record in a general way the 
statements of potential witnesses based on their own direct 
experiences, and they should understand that the taking of 
statements is a professional process that is best left to the 
criminal justice system and to trained investigators.15 

While such manuals can give guidance to NGOs when they want 
their materials to contribute to courtroom procedures, it is recognised 
that NGOs will have to determine whether such guidelines indeed suit 
them in the particular situation that they are in.16 Clearly, fact-work in 
preparation for a legal case is different from fact-work done for the tra-
ditional purposes of human rights NGOs. Two full days may be required 

                                                   
13  Dermot Groome, The Handbook of Human Rights Investigation: A Comprehensive 

Guide to the Investigation and Documentation of Violent Human Rights Abuses, North-
borough, MA, Human Rights Press, 2001.  

14  Stephen Wilkinson, “Standards of Proof in International Humanitarian and Human 
Rights Fact-Finding and Inquiry Missions”, Geneva Academy of International Humani-
tarian Law and Human Rights, p. 5, available at http://www.geneva-academy.ch/docs/ 
Standards%20of%20proo%20report.pdf, last accessed on 23 August 2013.  

15  ICTY, “Manual on Developed Practices”, UNICRI Publisher, Turin, Italy, 2009, p. 16, 
available at http://www.icty.org/x/file/About/Reports%20and%20Publications/manual_ 
developed_practices/icty_manual_on_developed_practices.pdf, last accessed on 23 Au-
gust 2013.  

16  In his introduction, Groome explicitly writes that NGOs will have to decide whether to 
adopt the advice. Groome, 2001, see supra note 13.  
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to draft a courtroom testimony with the level of detail and in the particu-
lar form needed by a litigation lawyer. On the other hand, for the pur-
pose of an NGO report, one hour might be sufficient.17 This difference 
alone would be enough to indicate the tension that inevitably arises 
when NGOs consider turning their fact-work into evidence.  

Further, the development to co-operate with criminal justice offi-
cials is a striking change from the distrust that traditionally existed 
among human rights NGOs (and still continues to exist among many) 
towards state institutions and, particularly, the prosecution. Still, not all 
NGOs are willing to hand over documents to the prosecution or appear 
as witnesses – for good and bad reasons.18  

Therefore, before it is possible to enter a discussion about quality 
control and delve into the more detailed and technocratic questions of 
standardised procedures, it is important to take a step back and reflect on 
the problem from a socio-political perspective. Recognising the differ-
ences between NGOs, including the different situations within which 
they conduct their fieldwork and the varied interests and purposes they 
serve; the question shifts from whether guidelines or standards should be 
implemented, to which standards should be adopted, when and by whom. 
It is argued, that as a preliminary step to fact-work, it is essential that 
NGOs clarify their role, goal, and methods, and especially also their ap-
proach to, and possibly future role in, legal procedures.  

This chapter first reflects briefly on the differences between NGOs 
and the situations in which they conduct their fact-work. It further dis-
cusses the problems that are related to fact-finding and the debate about 
the development of standards to implement a system of quality control. 
The chapter then turns to the specific problems that arise when NGO 
fact-work comes to play a role in criminal investigations and courtroom 
proceedings. Instead of dealing with these problems head-on in terms of 
specific suggestions for guidelines or standards, the authors address the 
underlying role conflicts that are bound to occur when NGOs become 
intermediaries between criminal justice officials on the one hand and 
affected communities on the other. The chapter concludes by reiterating 
the importance of early reflection on the possibility that fact-work turns 

                                                   
17  Personal conversation Carolijn Terwindt with current litigator and former Amnesty In-

ternational investigator, 2 March 2013, Delhi, India.  
18  Meldrum, 2009, pp. 42–44, see supra note 1.  



 
Quality Control in Fact-Finding 
 

FICHL Publication Series No. 19 (2013) – page 408 

into evidence and the need for a clear position of the NGO both vis-à-vis 
the people that were the basis for the production of the facts, and in rela-
tion to the courtroom rules and procedures. 

14.2. Differentiating NGOs and Fact-Work Situations 

Robertson traces NGO fact-finding to the foundation of Amnesty Inter-
national in 196119 and estimates the current number of human rights 
NGOs engaged in monitoring or fact-finding at several thousand.20 Just 
as the concept ‘civil society’ has come to be filled with different mean-
ings,21 so too has the term NGO become a catch-all term.22 As the NGO 
sector worldwide has boomed over the past decades, the term has in-
creasingly been used to describe a range of diverse organisations with 
little in common. For example, the fact that some NGOs are actually set 
up or funded by governments, even led to the pitching of the term 
GONGO (government-sponsored non-governmental organisations). 23 
Moreover, NGOs do not necessarily promote tolerance and civic virtues, 
hence the emergence of the term ‘uncivil’ society.24  

The many possible differences between NGOs have been captured 
by categorising them in several ways.25 This chapter will only briefly 
                                                   
19  Robertson mistakenly dates the foundation of Amnesty International in 1959 (Geoffrey 

Robertson, “Human Rights Fact-Finding: Some Legal and Ethical Dilemmas”, in Uni-
versity College London Human Rights Review, 2010, vol. 3, p. 21).  

20  Robertson, 2010, p. 38, see supra note 19. 
21  Michael Edwards, Civil Society, Polity, 2009.  
22  For a discussion regarding a definition of NGOs generally and human rights NGOs in 

particular, see also George E. Edwards, “Assessing The Effectiveness Of Human Rights 
Non-Governmental Organizations (NGOs) From The Birth Of The United Nations To 
The 21st Century: Ten Attributes Of Highly Successful Human Rights NGOs”, in Mich-
igan State University College of Law Journal of International Law, 2009–2010, vol. 18, 
p. 169. 

23  Moisés Naím, “What is a GONGO?”, in Foreign Policy, 18 April 2007, available at 
http://www.foreignpolicy.com/articles/2007/04/18/what_is_a_gongo, last accessed on 19 
August 2013.  

24  For a critical position regarding this term, see Clifford Bob, “Civil and Uncivil Society”, 
in The Oxford Handbook of Civil Society, 2011; see also Geoffrey Robertson, “Human 
Rights Fact-Finding: Some Legal and Ethical Dilemmas”, in UCL Human Rights Re-
view, 2010, vol. 3, p. 38.  

25  Edwards developed an NGO ‘taxonomy’ differentiating NGOs on the basis of the geo-
graphical emphasis of their operations, staff or members’ nationality, status of personnel 
(that is, paid or voluntary), geo-political and economic origin (for example, North or 
South, democratic regime or totalitarian), structure (consultancy basis, project, academic, 
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mention some of the factors that inevitably influence the way an NGO 
approaches fact-work. The focus here is on the particular subset of 
NGOs that addresses human rights. This can include professionally run 
organisations (for example, Human Rights Watch) and grassroots mem-
bership organisations (for example, a victim’s organisation such as the 
Khulumani Support Group in South Africa).26  Some NGOs act globally, 
such as Amnesty International, whereas others work regionally or lo-
cally.  

This, however, is not enough to differentiate between the different 
kinds of fact-work that these NGOs engage in. Access to resources and 
know-how are key factors as well. Further, some NGOs work on the ba-
sis that they are outsiders, whereas others receive their mandate from 
being in close connection to particular groups. Thus, some NGOs are 
embedded in a domestic social movement or political struggle27 (for ex-
ample, human rights organisations Karapatan in the Philippines or Beha-
tokia in the Basque Country) whereas others pride themselves on their 
independence (for example, International Crisis Group). Each of these 
actors moves within a different discursive and institutional field, and 
therefore has different opportunities for engaging with local communi-
ties or exerting influence on national governments.28  

                                                                                                                      
et cetera), size, substantive area of human rights concern, nature of mandates and work, 
funding levels and funding sources, how they lobby or consult domestic governments or 
IGOs, how they gather information, how they share information, and their affiliations. 
Edwards, 2009–2010, see supra note 21. 

26  The distinction between professionally run versus grassroots comes from Harry Blair, 
“Civil society and Building Democracy: Lessons from International Donor Experience”, 
in Amanda Bernard, Henny Helmich and Percy B. Lehning (eds.), Civil Society and In-
ternational Development, OECD, 1998, p. 66.  

27  For a discussion on the politicisation of NGOs, and particularly the establishment of 
human rights organisations by political party activists to benefit from the realm of objec-
tivity, see Robert Charles Blitt, “Who Will Watch the Watchdogs? Human Rights Non-
governmental Organizations and the Case for Regulation”, in Buffalo Human Rights Law 
Review, 2004, vol. 10, pp. 359–360.  

28  For an analysis of the differential power of human rights NGOs in Israel, see Neve Gor-
don, “Human Rights, Social Space and Power: Why do some NGOs Exert More Influ-
ence than Others?”, in The International Journal of Human Rights, 2008, vol. 12, no. 1, 
pp. 23–39 
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Not only are there major differences between NGOs, the situations 
in which fact-work occurs may also differ dramatically.29 Some NGOs 
conduct incident-based missions, whereas others do fact-collection on an 
ongoing basis. Some may rely on independent experts for their reports, 
whereas others may use human rights reports from amateur activists.30 
Human Rights Watch also distinguishes between situations in which 
they research an emergency incident versus those situations where they 
deal with long-running (systematic or repeated) violations.31 Also, in the 
reporting of fact-finding, NGOs have relied on a variety of formats rang-
ing from quantitative tables listing violations, narrative background re-
ports, case studies, legal assessments, or personal accounts.  

NGOs can thus differ in their capacities and conditions for under-
taking fact-finding. It is disputed, however, whether different situations 
would require different approaches or standards.32 It is clear, though, 
that interviewing witnesses in a rural area in a war zone about ongoing 
sexualised violence by warring parties poses different challenges to an 
NGO than fact-finding about war crimes that occurred 40 years ago, or 
fact-finding into corporate responsibility for alleged health damages due 
to the use of pesticides by migrant workers on plantations. 

Having disaggregated the term ‘NGO’, it is equally important to 
explain what fact-finding means here. In line with this publication, fact-
finding is understood as ‘fact-work’, which involves the “work proc-
esses to identify, locate, obtain, verify, analyze, corroborate, summarize, 

                                                   
29  Robertson identifies five types of fact-finding: (i) The Commission of Inquiry with statu-

tory powers; (ii) an official inquiry without legal power; (iii) an inquiry set up by an 
NGO but executed by an independent person; (iv) a confidential expert mission which 
later feeds into an NGO report; (v) the previous ‘single-visit’ missions have to be distin-
guished from ongoing and systematic in-country monitoring by local actors or country 
representatives, that is, a ‘permanent fact-finding mission’, also called human rights re-
porters (Robertson, 2010, pp. 16–17, supra note 19).  

30  Beutz Land specifically analyses the difficulty that this amateur model poses to ensure 
the accuracy of facts (Molly Beutz Land, “Peer Producing Human Rights”, in Alberta 
Law Review, 2008–2009, vol. 46, p. 1116).  

31  Human Rights Watch, “Our Research Methodology”, available at http://www.hrw.org/ 
node/75141, last accessed on 16 May 2013. 

32  Meldrum describes that Human Rights Watch does not have specific interview standards 
because of the need to adapt to the case at hand (Meldrum, 2009, pp. 15–16, see supra 
note 1) – he explicitly addresses the tension between this assertion and the belief at the 
Police that there are best practice tools that should apply anywhere (Meldrum, 2009, p. 
41, see supra note 1).  



Non-Governmental Organisation Fact-Work:  
Not Only a Technical Problem 

 

FICHL Publication Series No. 19 (2013) – page 411 

synthesize, structure, organize, present and disseminate facts”.33 Fact-
work thus expressly also includes analysis. Indeed, fact-work does not 
necessarily mean collecting new facts; it can also mean digesting fact-
finding of others. Such is the core contribution, for example, of the Hu-
man Rights Data Analysis Group, whose statistical analyses of existing 
datasets can yield new insights.34 

More than ever before, a major part of fact-finding today consists 
of sifting through the quantity of information available “separating facts 
from rumour, propaganda and blogging fantasies”.35 Analysis also in-
cludes the legal assessment of facts, which can have great significance, 
for example, when facts are concluded to indicate the occurrence of 
crimes against humanity or genocide.36 Equally significant can be the 
valuation of a trial as being in accordance with due process or not.37 For 
this reason, Blitt fears the risks of poor interpretation methods.38  

Fact-work by NGOs often goes beyond the collection and analysis 
of facts. For local NGOs to achieve the goals of their fact-work, such 
facts have to get attention and be recognised as important and legitimate 
facts.39 For this, these facts may need to be reproduced by more official 
institutions, such as UN Special Rapporteurs or governmental ad hoc 
                                                   
33  See the concept note of the 2013 LI Haopei Seminar co-organized by the FICHL, Euro-

pean University Institute and Peking University International Law Institute available at 
http://www.fichl.org/activities/quality-control-in-international-fact-finding-outside-
criminal-justice-for-core-international-crimes/, last accessed on 5 October 2013; see also 
the Foreword by the editor of this anthology and Chapter 1, both above.  

34  For example, its statistical analyses of the killings of trade unionists in Colombia, partic-
ularly also taking into account the number that would not have been registered, have 
claimed to be able to offer statistical estimates of unknown, unreported trade unionists 
killed, which is estimated at about 30%. Daniel Guzmán, Tamy Guberek and Megan 
Price, “Unobserved Union Violence: Statistical Estimates of the Total Number of Trade 
Unionists Killed in Colombia, 1999–2008”, in Benetech Human Rights Program, 13 
November 2012, p. 1, available at https://hrdag.org/publications/, last accessed on 16 
May 2013. 

35  Robertson, 2010, p. 18, see supra note 19. 
36  Robertson, 2010, p. 17, see supra note 19.  
37  Robertson, 2010, p. 22, see supra note 19.  
38  Blitt, 2004, p. 289, see supra note 27.  
39  Keck and Sikkink have described NGO activities to achieve such recognition in their 

book about advocacy. They describe that NGOs are involved in what they call network 
politics, information politics, symbolic politics, leverage politics, and accountability 
politics (Margaret E. Keck and Kathryn Sikkink, Activists beyond Borders: Advocacy 
Networks in International Politics, Cornell University Press, 1998).  
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inquiry commissions. Initial fact-finding by grassroots NGOs can thus 
be used to push official public institutions to send fact-finding missions. 
For example, in the Philippines, a coalition of NGOs started a “Stop-the-
Killings” campaign and advocated explicitly for a fact-finding mission 
by the UN Special Rapporteur on Extra-Judicial Killings.40  

While NGOs try to get attention from more formal institutions, in-
ternational fact-finders (including globally working human rights NGOs 
such as Amnesty International and Human Rights Watch) often depend 
heavily on fact-work by local and national human rights NGOs in order 
to get access to sites, victims, and witnesses during their missions.41 Lo-
cal and national human rights documentation thus often finds its way 
into the reports of ad hoc inquiry missions. Blitt criticises this reliance 
by international fact-finders on local NGOs because they tend to be un-
derfunded and have less stringent fact-finding standards.42 

NGOs are thus just one of the actors within a larger field of na-
tional and international human rights actors engaged in fact-work. As 
NGOs engage in fact-finding, they can do so in the absence of any in-
vestigation by public institutions (including prosecutors, but also state 
human rights commissioners, ombudsmen, or UN Special Rapporteurs). 
NGO fact-finding can, however, also take place in addition to such state 
or supra-state investigations. Such factors can be relevant for NGOs to 
decide the purpose of their fact-work.  

This leads to the different goals of fact-finding, a last factor influ-
encing fact-work approaches. Fact-finding is often the basis for other 
work that the NGO pursues. An important goal is public scandalising of 
human rights abuses that occurred or are going on and calling attention 
to the actors that are held to be responsible for them. NGOs may also 
claim an early warning function to attract external observers to other-
wise possibly unnoticed violations. If public institutions did engage in 
fact-work, NGOs might become active to counter existing information, 
submit shadow reports, contribute to public debate and decision-making, 

                                                   
40  Interviews by Carolijn Terwindt with representatives of human rights organisations 

Karapatan and Task Force Detainees of the Philippines, 20–21 March 2012, Manila.  
41  See, for example, Human Rights Watch, “Our Research Methodology”, see supra note 

31.  
42  Blitt, 2004, pp. 342 and 354, see supra note 27.  
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or contribute to the historical record.43 Fact-work may also be part of 
ongoing support to victims and their communities as well as social 
movements and a way to give their voice in the public debate. Fact-
finding can further be used to promote lawmaking44 or to serve a quasi-
judicial function and come to a legal assessment of facts and attribution 
of (criminal) responsibility. Finally, fact-finding may explicitly be un-
dertaken in order to support adjudication in court.  

The goals of NGO fact-work can thus be very different from those 
of criminal investigation. This is reflected, for example, in the fact that 
traditional NGO fact-finding mainly consists of taking interview state-
ments. Only sporadically do NGOs collect physical evidence, even 
though they may actively take pictures.45 The data that NGOs collect 
should be accurate and credible, but, often, it should also provide the 
emotional element needed to achieve the goal that NGOs have to “create 
issues”. For that purpose, information should not only be credible, but 
also dramatic in order to persuade audiences.46  

The way in which fact-work is done and the kinds of facts that are 
collected thus depend not only on the characteristics and function of an 
NGO, but also on the context within which such fact-work takes place, 
and the goals of the fact-finding. Quality control is problematic as the 
goals of fact-work are often multiple, unstated, and can change over 
time. Furthermore, many NGOs engage in fact-finding to have a politi-
cal and public impact as well as to turn information into evidence for 
court adjudication. 

                                                   
43  For example, after a massacre in Mesuji, Indonesia, where allegedly police officers were 

responsible for the deaths of one or more farmers, NGOs in Jakarta distrusted the inde-
pendent fact-finding mission which was set up by the government (even though a well-
respected human rights lawyer was made part of the mission) and a coalition of national 
NGOs sent its own fact-finding mission in order to publish an alternative report (inter-
view by Carolijn Terwindt with a spokesperson for the Consortium for Agrarian Reform 
(‘KPA’), 28 March 2012, Jakarta).  

44  Tamar Ezer and Susan Deller Ross, “Fact-Finding As A Lawmaking Tool For Advanc-
ing Women’s Human Rights”, in The Georgetown Journal of Gender and the Law, 2006, 
vol. 7.  

45  Meldrum, 2009, see supra note 1.  
46  Keck and Sikkink, 1998, p. 19, see supra note 39.  
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14.3. General Problems in NGO Fact-Finding: Early Guidelines 

NGOs, as well as their counterparts from legal and institutional bodies, 
can face a variety of challenges as they embark on fact-work, ranging 
from a lack of access to information, to security issues and a lack of re-
sources. Access to information is a problem that has particular salience 
in closed societies (such as North Korea) or dictatorships.47 But even in 
established democracies, access to information can be barred due to 
government secrecy.48 Accessibility of geographical areas and witnesses 
can also be an issue. Of course, NGOs rely on publicly available materi-
als and the goodwill from people to provide it. Human Rights Watch, for 
example, described that their requests for interviews, especially requests 
to government officials, or any other accused perpetrators of abuses, are 
often refused.49 NGOs also lack subpoena power from official institu-
tions. It should be noted, however, that while access to specific informa-
tion can be a problem, an overwhelming quantity of data can also pose a 
challenge to NGOs in terms of the appropriate analysis of the informa-
tion.  

Security issues are rampant. Apart from the general security threat 
posed by entering violent environments such as war zones or failed 
states, those involved in the documentation and publication of human 
rights abuses frequently become the target of threats and, in some cases, 
even extra-judicial killings. Such was the case, for example, when hu-
man rights advocate Munir, the director of Imparsial in Indonesia was 
poisoned after calling attention to abuses by the Indonesian military.50 

                                                   
47  Orentlicher, 1990, p. 94, see supra note 5.  
48  For example, in relation to the programme of extraordinary rendition, savvy use of the 

right to information regarding on flight data and air traffic management yielded some in-
formation to identify planes connected with the renditions program. Most countries, 
however, obstructed the freedom of information requests (Reprieve and Access Info Eu-
rope, “Rendition on Record: Using the Right of Access to Information to Unveil the 
Paths of Illegal Prisoner Transfer Flights”, 19 December 2011, available at http://www. 
access-info.org/documents/Access_Docs/Using/Civil_Liberties/ROR/Rendition_on_Rec 
ord_19_December_2011.pdf, last accessed on 19 August 2013). 

49  Human Rights Watch, “Our Research Methodology”, see supra note 31.  
50  Rusdi Marpaung, J. Heri Sugianto and Cahyadi Satriya (eds.), Test of Our History??? A 

Thick Wall on the Murder Investigation of Munir, Imparsial, Jakarta, 2006.  
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Increased international attention to ‘human rights defenders’ is a testi-
mony to the reality of these risks.51  

Besides security issues, NGOs can face libel claims, as they do not 
enjoy the immunity guaranteed to some other fact-finders, for example, 
UN rapporteurs.52 Also, human rights organisations that are engaged in 
judicial procedures are vulnerable to such backlashes, for example, in 
the form of charges for criminal defamation.53 

A lack of resources and know-how can further hamper NGO fact-
work. Beyond hard costs, such as access to computers, adequate soft-
ware, and travel allowances, many NGOs are small and rely on volun-
teers to fulfill core tasks. While there is no doubt that such organisations 
can produce excellent work, the lack of resources also means that there 
are limits to what can be done.  

In the literature, the problems with fact-finding have been dis-
cussed not only with regards to NGOs, but also in relation to national 
human rights commissions, UN Special Rapporteurs, ad hoc inquiry 
fact-finding missions by UN agencies, and fact-finding by regional hu-
man rights courts.54 Indeed, most literature has centered on fact-finding 
missions by UN or governmental agencies.55 Efforts to arrive at guide-
                                                   
51  For example, in 1999 the UN issued a Declaration on Human Rights Defenders, availa-

ble at http://www.ohchr.org/EN/Issues/SRHRDefenders/Pages/Declaration.aspx, last ac-
cessed 28 August 2013; and the EU issued Guidelines on Human Rights Defenders 
(available at http://europa.eu/legislation_summaries/human_rights/human_rights_in_thi 
rd_countries/l33601_en.htm, last accessed on 28 August 2013; since 2000, there is a UN 
Special Rapporteur dedicated to this issue.  

52  Robertson, 2010, pp. 18, 41–43, see supra note 19.  
53  Criminal defamation charges are a serious issue for anti-corruption NGOs in Indonesia 

(Human Rights Watch, “Turning Critics into Criminals”, 4 May 2010, available at 
http://www.hrw.org/reports/2010/05/04/turning-critics-criminals-0, last accessed on 28 
August 2013).  

54  See, for example, Frans Viljoen, “Fact-Finding by UN Human Rights Complaints Bodies 
– Analysis and Suggested Reforms”, in Max Planck Yearbook of United Nations Law, 
2004, vol. 8, p. 49; Philip Leach, Costas Paraskeva and Gordana Uzelac, “Human Rights 
Fact-Finding. The European Court of Human Rights at a Crossroads”, in Netherlands 
Quarterly of Human Rights, 2010, vol. 28, pp. 41–77; Franck and Scott Fairley, 1980, 
see supra note 8.  

55  For example, as early as 1970, Miller wrote about the challenges to UN fact-finding 
missions given the lack of cooperation by the relevant states. Robert Miller, “United Na-
tions Fact-Finding Missions in the Field of Human Rights”, in Australian Yearbook of 
International Law, 1970–1973, p. 40. In a more recent article, former Special Rapporteur 
Philip Alston analysed the problems that can be observed regarding ad hoc government 
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lines and standards have, therefore, often focused on such specialised ad 
hoc missions. In 1980, for example, attempts by the International Law 
Association to establish standards to assess the quality of fact-finding 
reports resulted in the Belgrade Minimal Rules of Procedure for Interna-
tional Human Rights Fact-Finding Missions.56   

A few authors, however, have given specific recommendations re-
garding data collection by NGOs.57 Recommendations by Thoolen and 
Verstappen (based on their survey of NGO fact-finding reports) included 
the request to include a description of the methodology as well as sug-
gestions to distinguish clearly between direct evidence and factual infer-
ences from indirect evidence, and to distinguish between findings and 
conclusions.58  

Early guidelines for NGO fact-finding were generally made with 
the objective that facts should create public political pressure, and thus 
focused mainly on enhancing the credibility of allegations. Part of the 
public battle about the authenticity of facts involves attacks on credibil-
ity of the NGO, for example, by defaming the authors of such reports.59 
Therefore, NGOs have adopted policies, such as always disclosing 
sources of funding and, for some NGOs, refusing funders like govern-
ments.60 Besides credibility as a key factor, it has long been recognised 
that accuracy is the most important asset of a human rights organisa-
tion. 61  For this reason, over the past decades, fact-finding by larger 
NGOs such as Human Rights Watch and Amnesty International has pro-
fessionalised in the sense that they have an internal review process as 
well as centralised training and editing procedures.62 While key factors 

                                                                                                                      
initiated commissions of inquiry after extra-judicial executions. Philip Alston, “Commis-
sions of Inquiry into Armed Conflict, Breaches of The Laws of War, and Human Rights 
Abuses: Process, Standards, and Lessons Learned”, in American Society of International 
Law Proceedings, 2011, vol. 105, p. 83.  

56  Nigel S. Rodley, “Assessing the Goldstone Report”, in Global Governance, 2010, vol. 
16, p. 191.  

57  For example, Orentlicher, 1990, pp. 109–130, see supra note 5.  
58  Blitt discusses this study by H. Thoolen and B. Verstappen, “Human Rights Missions: a 

Study of the Fact-Finding Practice of Non-Governmental Organizations” 1986 in Blitt, 
2004, pp. 335–337, see supra note 27.  

59  Beutz Land, 2008–2009, p. 1119, see supra note 30.  
60  Robertson, 2010, p. 21, see supra note 19. 
61  Beutz Land, 2008–2009, p. 1119, see supra note 30.  
62  Beutz Land, 2008–2009, p. 1118, see supra note 30.  
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such as credibility and accuracy are thus recognised and shared, there is 
no uniform standard on which NGOs have agreed to assess the quality 
of fact-finding reports. Blitt, a forceful advocate of uniform standards 
has pointed out what is at stake here:  

[I]t is the lack of standards that threatens to downgrade the 
authority of the human rights NGO community and further 
risks undermining the legitimacy of recognized interna-
tional human rights norms.63  

The basic guiding principles of fact-finding – neutrality, impartial-
ity, and independence – are not controversial for most NGOs. However, 
a matter of dispute has been whether NGOs should indeed adopt the 
same guidelines as those adopted by international governmental organi-
sations, whether NGOs should be allowed to decide flexibly what fits 
their particular situation, or whether there should be a set of standards 
that applies specifically to NGOs.64 Orentlicher explicitly addressed the 
fact that NGOs have generally been reluctant to accept standardised 
methodologies.65 A particular concern she mentions is fact-finding in 
very repressive countries, where more flexibility would be needed. An-
other concern is that setting standards too high would make it easy for 
governments to discredit domestic monitoring NGOs, making them vul-
nerable to repression.66  

One suggestion to deal with the need for flexibility, while main-
taining credibility, has been the device of a “threshold standard of credi-
bility”.67 Suggested in 1990 by Orentlicher, the idea has been taken up 
by the Geneva academy of international humanitarian law and human 
rights68 which identifies four different standards of proof which can be 
attached to fact-work: ‘reasonable suspicion’69, ‘balance of probabili-

                                                   
63  Blitt, 2004, p. 321, see supra note 27.  
64  Blitt, 2004, pp. 348–349, see supra note 27.  
65  Orentlicher, 1990, p. 105, see supra note 5.  
66  Orentlicher, 1990, p. 105, see supra note 5.  
67  Orentlicher, 1990, p. 106, see supra note 5.  
68  Wilkinson, p. 5, see supra note 14.  
69  “Grounds for suspicion that the incident in question occurred, but other conclusions are 

possible. (40%) Classic expression is may be reasonable to conclude” (Wilkinson, p. 5, 
see supra note 14). 
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ties’, 70  ‘clear and convincing evidence’, 71  and ‘overwhelming evi-
dence’.72 This is also a first step to make NGO fact-work amenable for 
litigation as these standards can be translated into different standards of 
suspicion and evidence in different domestic and international law pro-
cedures. 

14.4. NGO Fact-Work and Formal Investigation or Litigation 

Especially since the establishment of the international criminal tribunals 
and the rise of domestic procedures, human rights fact-finding has come 
to play an important role in court proceedings. For example, prosecuto-
rial decisions to initiate proceedings have been taken on the basis of 
fact-finding reports.73 This is so for fact-finding reports in general, and it 
has also been the case with NGO fact-finding.  

The general problems related to access to information, security, 
and resources continue to play a role when NGO fact-work becomes the 
basis for courtroom evidence. They may even obtain new salience in this 
context. For example, while establishing credibility has been a major 
focus since the early days of NGO fact-finding, if NGO-fact-work be-
comes the basis for a criminal complaint, the lawyer can face counter-
charges of “false complaint”, if the facts are believed to be tampered 
with.74  

New challenges for NGOs that aim to contribute to criminal pro-
ceedings have arisen in relation to material evidence (such as weapons 
or photographs), witness testimonies, and the possibility that NGO rep-
resentatives are summoned to appear in court. It is clear that the gather-
ing, analysis, and storage of forensic evidence require both resources 
                                                   
70  “(sufficient evidence). More evidence supports the finding than contradicts it. (51%) 

Classic expression is reasonable to conclude” (Wilkinson, p. 5, see supra note 14). 
71  “Very solid support for the finding; significantly more evidence supports the finding and 

limited information suggests the contrary. (60%) Classic expression is it is clear that” 
(Wilkinson, p. 5, see supra note 14). 

72  “Conclusive or highly convincing evidence supports the finding. (80%) Classic expres-
sion is it is overwhelming, it is undeniable” (Wilkinson, p. 5, see supra note 14). 

73  Talsma, 2012, p. 386, see supra note 12.  
74  For an analysis of such charges in Spain regarding torture allegations, see Carolijn 

Terwindt, “Were They Tortured or Did They Make That Up? Ethnographic reflections 
on torture allegations in the Basque Country in Spain”, in Oñati Socio-Legal Series, 
2011, vol. 1, no. 2, pp. 5–6, available at http://ssrn.com/abstract=1838392 last accessed 
on 22 August 2013.  
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and expertise. This means that accurate professional and technical stan-
dards are only possible for well-equipped organisations. Dangers are 
that evidence is contaminated and that mistakes are reproduced. An ex-
ample of such mismanagement was reported to have occurred when an 
eyewitness took NGO staff to the local offices of the government. While 
the NGO seized all records, they did not implement any kind of chain of 
custody. For this reason, the trial chamber at the International Criminal 
Tribunal for Rwanda did not admit the records as evidence.75  

The collection of witness testimonies can be an equally sensitive 
matter if the testimonies are to be used by a court and if the witness has 
to be prepared to be cross-examined. Witnesses are generally considered 
to be the weakest form of evidence in criminal trials. It is well-known 
that memories can be unreliable. In the context of human rights abuse, 
however, there are additional challenges. People can be severely trauma-
tised, the time that often passes between the incidents and judicial pro-
ceedings can be very long, and in protracted violent conflicts people are 
even more likely to be biased. Furthermore, politically sensitive trials 
can increase the pressure on witnesses and victims might have their own 
interests. There also is the risk of re-traumatisation and victims that are 
potential witnesses might need professional psychological treatment that 
is not always guaranteed by the interviewing NGOs. Additionally, the 
security issues mentioned earlier are an issue for potential witnesses. 
Indeed, there have been incidents of harassment and even killings of 
witnesses.76 Further, as NGOs take witness statements, they have to be 
careful not to hamper subsequent litigation. For example, there have 
been instances where different NGOs had taken statements from the 
same witnesses. This subsequently served the defense to question the 
credibility of conflicting accounts.77  

Finally, NGO representatives can be summoned to appear as a 
witness in a trial and be subjected to cross-examination. As Robertson 
points out, the success of a fact-finding mission (in terms of the ability 
to secure accurate information) often depends on the ability to guarantee 
confidentiality. With the possibility of upcoming litigation, however, 

                                                   
75  This example was provided in an interview at the ICTY in 2009, in Eric Meldrum, 2009, 

p. 33, see supra note 1.  
76  Robertson, 2010, p. 37, see supra note 19. 
77  Meldrum, 2009, p. 40, see supra note 1.  
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balancing this trade-off has to be done early on. Among NGOs, only 
Red Cross (former) employees are entirely discharged from the obliga-
tion to appear as witnesses. Indeed, they cannot be called to testify, even 
if they would want to.78 If, however, human rights monitors are granted 
the same privilege as, for example, war correspondents to keep their 
sources confidential to protect them against reprisals, this also means 
that the Court is allowed – for good reason – to give less weight to those 
testimonies that are based on anonymous sources and never to base find-
ings of guilt solely on their information.79 Thus, before embarking on 
their fact-finding, NGOs would have to reflect on this because this has 
implications for the evidentiary value of NGO fact-work.  

Given these concerns, Meldrum argues that, as the information of 
human rights NGOs can be important in criminal justice processes, it is 
important to think of a “method of passing this information across in an 
acceptable format that will aid rather than hinder investigations”. 80 
Technically, the question is thus how NGOs can overcome the challenge 
of bridging the different evidentiary standards81 for NGO fact-finding 
and criminal procedures. In criminal courts, the evidence has to prove 
facts beyond a reasonable doubt, whereas a less strict standard is applied 
in fact-finding missions as different information is weighed against each 
other to determine what account is more probable (‘balance of probabili-
ties’).82 However, before the technicalities (such as to how to obtain and 
handle information, how to deal with balancing the need for increased 
accuracy and the lack of time and resources, and the question of how to 
protect witnesses against possible repercussions), there are preliminary 
questions. First, NGOs have to decide on their intermediary position and 
the responsibility that comes with having such power. 

                                                   
78  Robertson, 2010, pp. 15 and 19, see supra note 19. Journalists and academics obviously 

face similar questions. Some have decided to refuse to provide information about their 
sources, which in more than one case has led to contempt of court and their imprison-
ment, see, for example, Rik Scarce, Contempt of Court: A Scholar’s Struggle for Free 
Speech from Behind Bars, Walnut Creek, California, Alta Mira Press, 2005.  

79  Robertson, 2010, pp. 36–38, see supra note 19.  
80  Meldrum, 2009, p. 40, see supra note 1.  
81  Rob Grace and Claude Bruderlein, “On Monitoring, Reporting, and Fact-finding Mecha-

nisms”, in ESIL Reflections, 15 July 2012, vol. 1, no. 2, p. 3, available at http://docsfiles. 
com/pdf_esil_reflections.html, last accessed on 16 May 2013.  

82  Grace and Bruderlein, 2012, p. 3, see supra note 81.  
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14.5. Role Conflicts 

Managing the potential conflicts of interest when fact-work is aimed to 
serve as evidence in litigation is perhaps even trickier than ensuring the 
evidentiary value of NGO fact-work. This issue is seldom openly ad-
dressed83 and probably often underestimated. In order to avoid such role 
conflicts, NGOs should clarify their aims and position and stick to them. 
On the one hand, NGOs have to determine their position towards those 
that are affected by human rights violations (the ‘victims’). On the other 
hand, NGO have to take a position in relation to the relevant judicial 
system, whether national or supranational.  

First, regarding a position in relation to those very people whose 
facts were collected, NGOs have to take post-colonial critique into ac-
count, which counsels against claims to represent or merely engage in 
the appropriation and production of victims and their stories.84 Instead, 
NGOs have to reflect carefully what it means to act responsibly, which, 
as Madlingozi, a member of the Khulumani Support Group says “should 
mean more than being nice to victims”.85 Whereas fact-finding is often 
conducted in a top-down manner, treating victims as objects, critics ad-
vocate for a non-hierarchical and co-operative approach, as otherwise 
the subordinated position of victims may actually be increased.86  

Bukovská addresses three ways in which NGO fact-finding, and 
especially such work by international human rights organisations, can be 
harmful for those affected by human rights violations: (i) Perpetuating 
victimisation, as the human rights narrative reproduces “images of in-
competence, dependence, and weakness”;87 (ii) Disrespectful collection 

                                                   
83  There are some exceptions. See, for example, a brief discussion in: Groome, 2001, pp. 

43–45, see supra note 13; see also the initiative of a fact-finding conference in which 
such issues as imperialism or fact extraction are addressed: “International Human Rights 
Fact-Finding in the Twenty-First Century: Conference”, 1 November 2013, New York 
University Law School, more information available at http://chrgj.org/event/factfinding 
conference/, last accessed on 28 August 2013.  

84  Tsheplo Madlingozi, “On Transitional Justice Entrepreneurs and the Production of Vic-
tims”, in Journal of Human Rights Practice, 2010, vol. 2, no. 2. 

85  Madlingozi, 2010, p. 208, see supra note 84.  
86  Barbora Bukovská, “Perpetrating Good: unintended consequences of international hu-

man rights advocacy”, in SUR – International Journal on human Rights, 2008, vol. 9, 
pp. 8–9.  

87  Bukovská, 2008, p. 10, see supra note 86.  
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of testimonies, as little information is provided as to what will happen 
with the statement; (iii) Monopolising the struggle, by relegating victims 
to the margins as sources of material while excluding them as “subjects 
in the production of their own narratives”.88 Clearly, these critical ob-
servers of NGO activity in relation to affected communities call for a 
higher responsibility and a deeper engagement than the mere “do no 
harm” principle which is currently widely recognised.89 Especially when 
NGOs decide to engage in fact-work for litigation purposes, they have to 
be aware that the translation of narratives into legal categories and ar-
guments can disempower and exclude those suffering from the human 
rights violations and even contradict their political demands. While this 
is not an argument against litigation, it should be a consideration for 
NGOs as to how to approach it.  

NGOs may further be fact-finding in a context where a court is not 
supported by the entire local population. For example, the International 
Criminal Court (‘ICC’)  indictments against the Lord Resistance Army 
in Uganda were criticised by local Acholi leaders for hampering local 
peace mechanisms. Others voiced concern that the ICC intervention 
could re-escalate the violence and that the lack of investigations of gov-
ernment soldiers indicated a bias.90 Before NGOs decide to support such 
litigation with their fact-work, they should reflect on their role in a po-
tentially polarized environment. 

For international NGOs, there is the additional responsibility to be 
aware of their relation, not only with the affected people, but also with 
the domestic NGO that has served as an intermediary. Any discontent 
among the affected people with the results of the human rights fact-
finding can namely also have a negative impact on the ability of the do-
mestic NGO to do its work as they may be blamed for it.91 

Second, regarding a position in relation to the judicial system, it 
was already indicated earlier that not all NGOs are comfortable with 
playing a role alongside a prosecutor. Besides the fear to appear partial 
when co-operating with prosecutors, NGOs have expressed concerns 

                                                   
88  Bukovská, 2008, p. 11, see supra note 86.  
89  Grace and Bruderlein, 2012, p. 3, see supra note 81.  
90  This was voiced, for example, by a representative of the Refugee Law Project in an in-

terview with Meldrum, 2009, p. 38, see supra note 1.  
91  Bukovská, 2008, p. 12, see supra note 86. 
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about the costs of court proceedings and the low number of prosecutions 
that are completed. Some NGOs therefore prefer to put their scarce re-
sources to a different use.92 As NGOs position themselves vis-à-vis a 
judicial system, there are several options which can sometimes contra-
dict each other, for example: (i) NGOs can claim neutrality and inde-
pendence, without cooperating with prosecutors;93 (ii) NGOs can claim 
that they are close to victims and their communities and correspondingly 
advocate for their interests with a high degree of legitimacy; (iii) NGOs 
can be pleased to play a role in the activities of the judicial institutions 
and correspondingly adopt the rules of the criminal justice game and 
comply with these legal standards.  

Of course, NGOs do not have to approve wholesale of the judicial 
proceedings to which they contribute with their fact-work. On the con-
trary, their active involvement gives them a different basis from which 
to comment, criticise or provide legal analysis. NGOs can also offer ad-
ditional political background, point to gaps, or call out double standards. 
For example, NGOs can denounce the lack of investigation in higher-
level officials or point to corporate accountability.  

If an NGO decides to play a role in judicial proceedings, it can do 
so either by initiating or triggering legal cases or by supporting pending 
cases. In support of pending cases, NGOs will have to respect the evi-
dentiary rules and fair trial principles and be cautious not to hamper of-
ficial investigations. Thus, if NGOs do not have the resources or the 
know-how for proper evidence taking, the basic rule is to identify the 
evidence, especially witnesses, and to refrain from starting to collect it 
in a rudimentary and potentially harmful manner. Witness statements 
ideally adhere to the advice that there should be no doubt in the state-
ment whether the witness him or herself saw and experienced an event, 
or whether it is something he or she has heard from others (hearsay). 
Preferably, NGOs should only obtain general information regarding the 

                                                   
92  Meldrum 2009, p. 38, see supra note 1.  
93  The research done by Meldrum indicates that a distinction should be made between big-

ger international NGOs such as Amnesty International and Human Rights Watch on the 
one hand and local NGOs that are immersed in one particular conflict on the other hand. 
For the larger international human rights organisations, contribution to and participation 
in court proceedings is expressly not a part of their goal or the role they see for them-
selves, whereas local organisations can view this as an integral part of their work and can 
co-operate closely with the prosecutor’s office. Meldrum 2009, see supra note 1.  
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kind of events the witness could testify about and include the contact 
details of the witness. An actual statement could then be taken later by a 
professional investigator. This avoids the existence of multiple possibly 
diverging or even contradictory statements that the defense can later use 
against the prosecution. Finally, it should be made very clear in advance 
to the witness what the role of NGO workers is and what the role of the 
prosecutor is. It should be avoided that a witness confuses a testimony to 
an NGO worker with a testimony given to a prosecutorial investigator.94  

If NGOs initiate or trigger legal proceedings, NGOs have to be 
conscious of the fact that this can lead to legal obligations, for example, 
being a witness, giving evidence or entrusting a witness to be inter-
viewed by the prosecutors. Not all NGOs are ready for this commitment. 
For example, Meldrum noted that an investigations staff member at the 
ICTY perceived NGOs “to view some of the female victims as their own 
personal property”.95  

An early decision to contribute to court proceedings can help 
NGOs to include physical evidence within their repertoire of fact-
finding, especially where this is stronger than witness statements. If they 
do so, they should take account of the courtroom demands for admitting 
such evidence. Concretely, this means that a chain of custody should be 
kept. The few anecdotes mentioned by Meldrum illustrate that it is actu-
ally quite likely that NGOs will encounter such physical evidence if they 
are open to and pro-active about it, given that they are often the closest 
to the people and events on the ground. For those NGOs that choose to 
cooperate with criminal investigations, it would be misguided to stick to 
the “interviews-only” approach, which was informed by a different kind 
of NGO-politics. 

14.6. Conclusions 

In academia and within the human rights community there is a debate 
about standards for fact-finding missions in general and a more special-
ised debate for NGO fact-finding and ways to implement a system of 

                                                   
94  These were the concerns with NGO fact-work for courtroom purpose expressed by pros-

ecutors at the ICTY, the National War Crimes Courts of Serbia, Bosnia and Herzegovina 
and the International Criminal Court due to their experiences with witness statements 
provided by NGOs in interviews with Meldrum in Meldrum, 2009, see supra note 1.  

95  Meldrum 2009, p. 32, see supra note 1.  
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quality control. In these debates, there is criticism of a lack of such stan-
dards. Biased reports and a lack of verifiability of anonymous sources 
are especially criticised. Defenders of flexible standards for NGOs point 
to their different realities, the need for an early warning system, and the 
importance of local fact-finding by under-resourced NGO-workers. The 
question then is whether NGOs should follow the same standards as 
fact-finding missions by international governmental organisations.  

In this chapter, we have not addressed these debates about the 
possible need for standards for fact-finding missions in general or for 
NGO fact-finding in particular. Instead, we looked at those instances 
where NGO fact-work plays a role in courtroom proceedings, either as a 
basis for the initiation of a prosecution or as evidence in a trial. This 
means that NGOs may co-operate with prosecutors and it may require 
NGOs to function as intermediaries between criminal justice officials 
and affected communities, as victims or witnesses. Because it has be-
come more common that NGOs co-operate with prosecutors in the pro-
duction of evidence, efforts have been made to produce uniform stan-
dards and to instruct NGOs on how they should do their fact-work for 
criminal justice purposes. These efforts have produced quite techno-
cratic guidelines. We have taken a step back and counseled for a reflec-
tion on the role of NGOs and their fact-work in the courtroom and the 
ways in which they could or should position themselves and their work.  

We have argued that NGOs have to be aware of the possibility 
that their fact-work becomes a basis for or evidence in courtroom litiga-
tion. Before the quest for quality control can meaningfully be started in 
the form of technical guidelines, NGOs have to reflect on their role and 
possible conflicts of interest. NGOs have to make a clear decision inter-
nally and to the outside actors regarding their position in relation to pos-
sible or ongoing litigation. This means that they take a clear stance both 
towards the people with whom they work and whose facts they are col-
lecting, and towards the courtroom procedures. Thus, between an easy 
consensus on general principles (neutrality, impartiality, and independ-
ence) and the jump to a technical approach (such as the details of main-
taining a chain of custody), there is a more political and strategic level 
that should first be addressed head-on. Clear choices have to be made 
and the consequences of these choices have to be understood and ac-
cepted.  
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A call for and focus on creating a uniform standardised methodol-
ogy for NGO fact-work to contribute to judicial proceedings may too 
easily assume that it is a good thing to promote litigation-based NGO 
fact-finding and the reliance of legal practitioners on such fact-work. 
NGOs may indeed have plenty to contribute to court proceedings and it 
is certainly a good thing to provide clear standards for the fact-work if 
they do so. It is, however, essential to first create clarity about the 
NGO’s position vis-à-vis the communities with which they work on the 
one hand and the legal actors and mechanisms on the other. Jumping to 
technical details too soon and sidestepping these preliminary questions 
is bound to backfire. 
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15 
______ 

Fact-Finding and the International 
Humanitarian Fact-Finding Commission 

Charles Garraway* 

15.1. Introduction 

Fact-finding seems to have become the flavour of the age. Wherever 
there is a situation of violence or conflict, there is a call to “establish the 
facts”. Whether it was in the former Yugoslavia1, Sudan2, Libya3 or 
Syria4, commissions have been established to look into the events and 
report. Such reports have indeed led to changes in the international re-
sponse to such situations, in particular through the establishment of in-
ternational criminal justice mechanisms such as the International Crimi-
nal Tribunals for the Former Yugoslavia5 and Rwanda,6  and the activa-
tion of the International Criminal Court through the references by the 
Security Council in the cases of Sudan7 and Libya.8  

                                                   
*  Charles Garraway is a Vice-President of the International Humanitarian Fact-Finding 

Commission. However, the opinions and views expressed in this chapter are those of the 
author acting in his personal capacity and do not necessarily reflect the views of the 
Commission itself or any other organisation. 

1  United Nations Security Council Commission Established Pursuant to Resolution 780 
(1992) to Investigate Violations of International Humanitarian Law in the Former Yugo-
slavia. 

2  High-Level Mission on the Situation of Human Rights in Darfur, pursuant to Human 
Rights Council decision S-4/101, 13 December 2006.  

3  International Commission of Inquiry to Investigate All Alleged Violations of Interna-
tional Human Rights Law in the Libyan Arab Jamahiriya, pursuant to Human Rights 
Council Resolution S-15/1, 25 February 2011. 

4  Mission to the Syrian Arab Republic to Investigate All Alleged Violations of Interna-
tional Human Rights Law and to Establish the Facts and Circumstances of such Viola-
tions and of the Crimes Perpetrated, pursuant to Human Rights Council Resolution S 
16/1, 29 April 2011. 

5  See United Nations Security Council Resolution 827, 25 May 1993. 
6  See United Nations Security Council Resolution 955, 8 November 1994. 
7  See United Nations Security Council Resolution 1593, 31 March 2005. 
8  See United Nations Security Council Resolution 1970, 26 February 2011. 
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This is perhaps not surprising. “In war, truth is the first casualty”. 
This well-known saying is as old as the laws of war themselves, being 
ascribed first to the Greek dramatist Aeschylus. In every conflict, the air 
has been thick with claim and counter-claim. In August 2013, the 
chemical attack in Damascus caused an initial divide in the international 
community with the United States and the others arguing that this could 
only have been carried out by the Assad regime whilst the regime itself, 
supported by Russia, insisted that blame rested with the rebel ‘terrorists’ 
fighting against the regime. The controversial votes in the British House 
of Commons over a military response, in which both Government and 
Opposition motions were defeated, took place in the middle of this ar-
gument.9 

There can be no doubt therefore that fact-finding is both important 
and plays an increasing role in international relations in the 21st century. 
However, what is still unclear is how that fact-finding should be carried 
out and under what parameters. This is largely caused by the growing 
confusion over the varying legal regimes governing situations of vio-
lence and conflict. 

15.2. The Legal Frameworks 

Until the Second World War, there was a comparatively clear divide be-
tween the legal regimes operating in war and peace. Peace was a matter 
for domestic law, though increasingly, with the growth of global interac-
tion, international law was beginning to impinge in areas such as trade. 
However, in war, domestic law was to a considerable extent replaced by 
the international laws of war, a mixture of treaty law, developed since 
the mid-19th century, and custom. ‘War’, however, consisted of inter-
State conflict. Violence within a State was still a matter for domestic 
law. Obviously, within domestic law, criminal law played a major role. 
Rebels in a domestic environment were subject to criminal sanction for 
treason and other offences. Criminal law played a much lesser role on 

                                                   
9  Syria crisis: Cameron loses Commons vote on Syria action, BBC News, 30 August 2013, 

available at http://wwwnews.live.bbc.co.uk/news/uk-politics-23892783, last accessed on 
24 September 2013. 
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the international stage where the attempts to try German officials for war 
crimes at the end of World War I met with limited success.10 

The end of World War II led to three critical developments, each 
of which would take decades to come to full fruition. The first was the 
establishment of the war crimes Tribunals at Nuremberg11 and Tokyo.12  
Although these were not to be followed up on in any meaningful way for 
almost 50 years, they set the ball rolling for the subsequent establish-
ment of international criminal justice. The Statutes of both the Interna-
tional Criminal Tribunals for the Former Yugoslavia13 and Rwanda14 
were firmly based on the precedents of Nuremberg.  

The second major development was in the attempts by the Interna-
tional Committee of the Red Cross (‘ICRC’) to extend the laws of war – 
at least in their protective elements – to non-international armed con-
flicts, that is, conflicts within a State. The horrors of World War II, and 
those revealed within some of the conflicts that arose at the end of that 
war as factions within States fought for control of territories abandoned 
by their occupiers, had made the ICRC realise that protection needed to 
be given in situations of violence that fell below the level of inter-State 
conflict. Domestic law was simply insufficient to protect the victims of 
such violence. Whilst they were not wholly successful in their endeav-
ours, the ICRC did succeed in having an article covering non-
international armed conflicts inserted into each of the four Geneva Con-
ventions of 1949, Common Article 3.15 This incursion into an area that 
had previously been left to domestic law was followed in 1977 by Addi-
tional Protocol II to the 1949 Conventions, covering “all armed conflicts 

                                                   
10  Jackson Maogoto, “Early Efforts to Establish an International Criminal Court”, in José 

Doria, Hans-Peter Gasser and M. Cherif Bassiouni (eds.), The Legal Regime of the Inter-
national Criminal Court, Martinus Nijhoff, Leiden, 2009, pp. 16–18.  

11  Agreement for the Prosecution and Punishment of the Major War Criminals of the Euro-
pean Axis Powers and Charter of the International Military Tribunal, 8 August 1945, 82 
UNTS 15. 

12  International Military Tribunal for the Far East, Established at Tokyo, 19 January 1946 
(General Orders No. 1), as amended (General Orders No. 20), 26 April 1946, TIAS 
No.1589. 

13  See supra note 5. 
14  See supra note 6. 
15  Common Article 3 to the four Geneva Conventions of 12 August 1949, reprinted in 

Adam Roberts and Richard Guelff (eds.), Documents on the Laws of War, Oxford Uni-
versity Press, 3rd ed., 2000, pp. 198, 223, 245 and 302 respectively. 
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which are not [international armed conflicts] and which take place in the 
territory of a High Contracting Party between its armed forces and dissi-
dent armed forces or other organized armed groups which, under re-
sponsible command, exercise such control over a part of its territory as 
to enable them to carry out sustained and concerted military operations 
and to implement this Protocol”.16 The divide between ‘peace’ and ‘war’ 
was becoming eroded. 

The third, and perhaps most critical, development took place un-
der the auspices of the United Nations. The United Nations Charter, in 
its Preamble, determined “to save succeeding generations from the 
scourge of war, which twice in our lifetime has brought untold sorrow to 
mankind”.17 In order to do this it sought “to reaffirm faith in fundamen-
tal human rights, in the dignity and worth of the human person, in the 
equal rights of men and women and of nations large and small”.18 The 
way this was to be done was by the development of what was essentially 
a new strand of public international law, human rights law. This was de-
signed principally to protect the individual from the overweening power 
of the State and was seen as part of the ‘law of peace’. However, whilst 
many saw human rights as applying only in times of peace and being 
superseded in times of war by the laws of war, now more commonly 
called the laws of armed conflict, the actual scope of application was 
never so clear cut. The derogation clause in the European Convention 
for the Protection of Human Rights, adopted on 4 November 1950, spe-
cifically stated that  

[i]n time of war or other public emergency threatening the 
life of the nation any High Contracting Party may take 
measures derogating from its obligations under this Con-
vention to the extent strictly required by the exigencies of 
the situation, provided that such measures are not incon-
sistent with its other obligations under international law.19  

                                                   
16  Art. 1(1), Protocol Additional to the Geneva Conventions of 12 August 1949, and Relat-

ing to the Protection of Victims of Non-International Armed Conflicts, 8 June 1977 
(hereinafter ‘AP II’), ibid., 484. 

17  Preamble, Charter of the United Nations, 24 October 1945, 1 UNTS XVI. 
18  Ibid. 
19  Art. 15, European Convention for the Protection of Human Rights (hereinafter ‘ECHR’), 

4 November 1950, 213 UNTS 221 (No. 2889). It entered into force on 3 September 
1953.  
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‘War’ in 1950 was inter-State war but internal armed conflicts 
would certainly be covered by the phrase “other public emergency 
threatening the life of the nation”. It followed that, even in those ex-
tremes of violence, the Convention applied in principle, subject to such 
derogations as may have been authorised. However, what was left un-
clear in all human rights treaties was the relationship between human 
rights law and the traditional laws of war. 

15.3. The Developing Relationship 

As the character of conflict has changed, so has the legal response. The 
laws of armed conflict were always much more developed in relation to 
international armed conflict, due to States’ reluctance to allow outside 
interference in internal armed conflicts, which they saw as falling within 
their domestic prerogative. However, human rights law, clearly applica-
ble in times of peace, had already breached that particular legal barrier. 
There was thus indeed international law that applied within the domestic 
realm and could be applied in times of internal violence, subject to dero-
gation. There was, initially, little controversy about the laws of armed 
conflict, insofar as they applied to internal armed conflict as, under 
treaty law at least, this application was restricted principally to the pro-
tection of victims, a matter on which the two bodies of law were sub-
stantially complementary. The underlying problems arose in high inten-
sity conflicts where the ‘law enforcement’ model on which the use of 
force under human rights law was based, was simply unworkable and 
the laws of war paradigm came into play. This allowed targeting by 
status rather than threat and accepted the risk of collateral damage to 
innocent civilians, provided that it was not expected to be excessive in 
relation to the military advantage anticipated.20 But, despite the apparent 
wishes of States, who had inserted a higher threshold for the application 
of Additional Protocol II21 than that generally accepted for Common Ar-
ticle 3,22 there seemed to be no appetite from the ICRC or others to sub-
divide internal conflicts into those of high intensity where laws of war 
principles would apply to the use of force, and low intensity where law 
                                                   
20  Art. 57(2)(a)(iii), Protocol Additional to the Geneva Conventions of 12 August  

1949, and Relating to the Protection of Victims of International Armed Conflicts, 8 June 
1977 (hereinafter ‘AP I’), Roberts and Guelff, p. 453, see supra note 15. 

21  See supra note 16.  
22  See supra note 15. 
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enforcement principles would be the default position. The danger, there-
fore, grew of an overlap in the applicability of these two bodies of pub-
lic international law, and of possible incompatibilities occurring. 

The matter was complicated by the decisions of the International 
Criminal Tribunal for the Former Yugoslavia, which, in seeking to avoid 
the difficulties inherent in having to classify individually the various 
conflicts that had erupted in the Former Yugoslavia, sought instead to 
level the playing field by introducing law relating to the ‘conduct of hos-
tilities’ into non-international armed conflicts. The Appeals Chamber 
stated: 

[…] it cannot be denied that customary rules have devel-
oped to govern internal strife. These rules… cover such ar-
eas as protection of civilians from hostilities, in particular 
from indiscriminate attacks, protection of civilian objects, 
in particular cultural property, protection of all those who 
do not (or no longer) take active part in hostilities, as well 
as prohibition of means of warfare proscribed in interna-
tional armed conflicts and ban of certain methods of con-
ducting hostilities.23 

A further impetus was provided by the Study on Customary Inter-
national Humanitarian Law published by the ICRC in 2005.24 This study 
found 161 ‘rules’ of customary international law relating to armed con-
flict, of which 159 applied to international armed conflict and two were 
only applicable to non-international armed conflict. However, of the 
159, 147 of these rules were applicable across the board to international 
and non-international armed conflict alike.25 Essentially, insofar as the 
conduct of hostilities was concerned, the rules were the same. 

Just as judicial pronouncements were extending the coverage of 
non-international armed conflict by the laws of armed conflict, so too 
had the International Court of Justice been looking at the relationship 
between those laws, referred to now as international humanitarian law, 
                                                   
23  ICTY Appeals Chamber, Prosecutor v. Tadić, Case No. T-94-1-A, Decision on Jurisdic-

tion, 105 International Law Reports 453, 520, para. 127. 
24  Jean-Marie Henckaerts and Louise Doswald-Beck (eds.), Customary International Hu-

manitarian Law (2 volumes: Vol. I, Rules; Vol. II, Practice (2 Parts)), Cambridge Uni-
versity Press, 2005.  

25  Jean-Marie Henckaerts, The ICRC Study on Customary International Humanitarian Law 
– An Assessment, in Larry Maybee and Benarji Chakka (eds.), Custom as a Source of 
International Humanitarian Law, ICRC, 2006, p. 50. 
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and human rights law. In the Nuclear Weapons Advisory Opinion, the 
Court stated: 

The Court observes that the protection of the International 
Covenant of Civil and Political Rights does not cease in 
times of war, except by operation of Article 4 of the Cove-
nant whereby certain provisions may be derogated from in 
a time of national emergency. Respect for the right to life is 
not, however, such a provision. In principle, the right not 
arbitrarily to be deprived of one’s life applies also in hos-
tilities. The test of what is an arbitrary deprivation of life, 
however, then falls to be determined by the applicable lex 
specialis, namely, the law applicable in armed conflict 
which is designed to regulate the conduct of hostilities. 
Thus whether a particular loss of life, through the use of a 
certain weapon in warfare, is to be considered an arbitrary 
deprivation of life contrary to Article 6 of the Covenant, 
can only be decided by reference to the law applicable in 
armed conflict and not deduced from the terms of the 
Covenant itself.26 

In the Barrier Advisory Opinion, the Court went further and said: 
As regards the relationship between international humani-
tarian law and human rights law, there are thus three possi-
ble situations: some rights may be exclusively matters of 
international humanitarian law; others may be exclusively 
matters of human rights law; yet others may be matters of 
both these branches of international law. In order to answer 
the question put to it, the Court will have to take into con-
sideration both these branches of international law, namely 
human rights law and, as lex specialis, international hu-
manitarian law.27 

However, what the Court did not say was where the dividing lines 
were. What was clear, however, was that these two legal frameworks 
now overlapped. This was further confirmed in the later Case Concern-

                                                   
26  Case Concerning Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 

ICJ Report, 8 July 1996, pp. 226 and 240, available at http://www.legal-tools.org/ 
doc/d97bc1/. 

27  Case Concerning Legal Consequences of the Construction of a Wall in the Occupied 
Palestinian Territory, Advisory Opinion, 9 July 2004, 43 ILM 1009, p. 1048, available 
at http://www. legal-tools.org/doc/e5231b/. 



 
Quality Control in Fact-Finding 
 

FICHL Publication Series No. 19 (2013) – page 434 

ing Armed Activities on the Territory of the Congo (Democratic Repub-
lic of the Congo versus Uganda).28  

Various human rights bodies, not least the European Court of 
Human Rights, have also sought to pronounce upon the relationship with 
differing amounts of clarity. This is not the place to enter into a detailed 
analysis of that relationship, but it suffices to say that it is complex and 
far from subject to universal agreement.  

The effect of international criminal law is also underestimated. Al-
though the various international courts that have grown up over the last 
20 years, including the International Criminal Court, base their jurisdic-
tion principally on tenets of international humanitarian law and human 
rights law – genocide, crimes against humanity and war crimes – this 
discipline, too, has taken on a life of its own with new interpretations of 
traditional legal concepts. Methods of participation such as command 
responsibility and joint criminal enterprise have been refined and, in 
some cases, expanded and attempts have been made to provide stricter 
parameters for some of the terms used in the laws of armed conflict, 
such as indiscriminate attack.29 Increasingly, international humanitarian 
law, the law of armed conflict, is being interpreted by judges operating 
under international criminal law principles. 

15.4. The Effect on Fact-Finding 

How has this affected fact-finding? The need for fact-finding has proba-
bly never been greater and yet the nature of fact-finding changes accord-
ing to its conceived purpose. Each of the legal regimes, namely, the law 
of armed conflict, human rights law and international criminal law, has a 
different end-state and thus both the nature of fact-finding and the facts 
required will be different. 

In reverse order, international criminal law seeks to bring individ-
ual perpetrators to justice. In the words of the Nuremburg Tribunal, 
“[c]rimes against international law are committed by men, not by ab-
stract entities, and only by punishing individuals who commit such 

                                                   
28  Armed Activities on the Territory of the Congo (New Application: 2002), (Democratic 

Republic of the Congo v. Uganda), Judgment, ICJ Report, 19 December 2005, p. 168, 
available at http://www.legal-tools.org/doc/e31ae7/. 

29  Prosecutor v. Ante Gotovina and Mladen Markac, Case No. IT-06-90-A, 16 November 
2012, available at http://www.legal-tools.org/doc/03b685/. 
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crimes can the provisions of international law be enforced”.30 This re-
quires the establishment of a crime under international criminal law, the 
identification of a suspect and a finding that the suspect is responsible 
for the crime. The criminal standard of proof is one of beyond reason-
able doubt. This is perhaps the most difficult form of fact-finding in the 
light of its possible outcome, a criminal conviction. It requires painstak-
ing attention to detail and the connection of seemingly unrelated facts. It 
is thus extremely time-consuming and expensive, as the costs of the 
various international criminal courts show. Costs indeed may be a con-
tributing factor to the reluctance of domestic courts to become involved 
in international prosecutions. 

Human rights fact-finding, on the other hand, is more broad-brush. 
The result is much more important. Put simply, if a right has been vio-
lated, then the burden shifts to the State to justify that violation. The 
burden of proof will differ according to the purpose for which the fact-
finding is being carried out, but will not normally exceed the civil stan-
dard of balance of probabilities. Indeed, as recent studies have revealed, 
there is no set standard of proof and numerous different formulations 
have been used.31 In non-international armed conflict, human rights fact-
finding has a particular problem in that it is generally accepted that hu-
man rights treaties only bind States. Whilst reports can, and frequently 
do, make reference to alleged breaches of human rights norms by non-
State actors, the legal consequences of such breaches are disputable. 

International humanitarian law fact-finding is different. Whilst in-
ternational humanitarian law binds all parties to armed conflicts, both 
States and non-State parties, it is essentially civil in nature. Whilst much 
of the law on the protection of victims of armed conflicts is similar to 
human rights law, the law on the conduct of hostilities is not, as it is 
based much more on a balance between military necessity and the inter-
ests of humanity. Thus, if a prisoner of war dies in captivity, the burden 
will be on the detaining power to explain the nature of the death. How-
ever, the death of civilians during a military operation may not be so 

                                                   
30  Trial of the Major War Criminals before the International Military Tribunal, Nürnberg, 

14 November 1945 – 1 October 1946, published at Nürnberg, Germany, 1947, p. 223. 
31  See Stephen Wilkinson, “Standards of Proof in International Humanitarian and Human 

Rights Fact-Finding and Inquiry Missions”, Geneva Academy of International Humani-
tarian Law, available at http://www.geneva-academy.ch/docs/reports/Standards%20 
of%20proo%20report.pdf, last accessed on 6 October 2013.  
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clear-cut. If it can be shown that the attack was directed against the civil-
ians, that would undoubtedly be considered a violation. However, if the 
attack was directed against a military objective, it would be necessary to 
assess the proportionality of that attack. This is based on the expected 
incidental loss of civilian life, injury to civilians, damage to civilian ob-
jects, or a combination thereof, as opposed to the anticipated concrete 
and direct military advantage.32 This means that the result can only take 
the decision maker so far. 

An example would be an attack on a civilian factory, causing lim-
ited civilian casualties. Under human rights law, the civilian deaths 
would automatically trigger the need for investigation by the State for 
justification of those deaths, bearing in mind that the right to life is non-
derogable. The burden is instantly on the State. On the other hand, under 
international humanitarian law, the test is different. If the facts found 
were that the factory was attacked at night when civilian casualties were 
likely to be at their lowest level; and that a precision guided munition 
was used to attack a particular area of the factory; these findings might 
be irrelevant to a human rights body. However, they would indicate to 
an international humanitarian law body that the attacker had taken pre-
cautions to reduce civilian casualties,33 and, through the use of an ex-
pensive precision guided missile, that this was a high value target. On 
that basis, the indication would be that if the civilian casualties were 
low, the attack might well have been proportionate though no actual 
finding could be made without examining the intelligence available to 
the attacker to identify what the anticipated military advantage was and 
the expected civilian casualties and damage.  

A classic example of this in real life is that of the Al Firdus bunker 
in Baghdad during the 1991 Gulf War. Here, military planners identified 
the site as a command and control centre, which in itself was an impor-
tant military objective. Barbed wire surrounded the complex; it was 
camouflaged, and armed sentries guarded its entrance and exit points. 
However, it later transpired that Iraqi civilians used the site at night as 
an underground shelter. The complex was bombed, resulting in a large 

                                                   
32  See supra note 20. 
33  Art. 57, AP I, see supra note 20. 
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number of civilian casualties.34  The test here under international hu-
manitarian law is not the result itself but what the military planners 
knew and whether that knowledge was reasonable.  

It follows from this that fact-finding under international humani-
tarian law will need to gather a greater degree of information than is 
strictly required for human rights fact-finding. Whilst it is possible to 
conduct human rights fact-finding without the co-operation of one or 
even both parties, it is much more difficult to do that under international 
humanitarian law. 

15.5. Fact-Finding Bodies 

The initial structure of fact-finding was inevitably ad hoc. This was 
partly because, at that time, nobody was sure of the purpose of the initial 
missions. Thus, in 1992, the Security Council adopted resolution 780 
(1992), by which it requested the Secretary-General to establish a Com-
mission of Experts to examine and analyse, inter alia, information sub-
mitted pursuant to Security Council resolutions 771 (1992) of 13 August 
1992 and 780 (1992) of 6 October 1992, with a view to providing the 
Secretary-General with its conclusions on the evidence of grave 
breaches of the Geneva Conventions and other violations of interna-
tional humanitarian law committed in the territory of the former Yugo-
slavia.35 This Commission, led initially by Professor Frits Kalshoven 
and subsequently by Professor Torkel Opsahl and then Professor Cherif 
Bassiouni, resulted in the establishment of the International Criminal 
Tribunal for the Former Yugoslavia. It is perhaps worthy of note that the 
mandate specified “evidence of grave breaches of the Geneva Conven-
tions and other violations of international humanitarian law”, that is to 
say, it was a mandate involving the law of armed conflict rather than 
human rights law. However, it was established by the Secretary-General 
of the United Nations, following a Security Council Resolution. 

Such inquiries could not, in themselves, satisfy the requirements 
of criminal proceedings. As the conclusions of the Commission stated: 

                                                   
34  See US Department of Defence, “Conduct of the Persian Gulf War”, Final Report to 

Congress, p. 228 and Annex O-14, available at http://www.dod.mil/pubs/foi/operation_ 
and_plans/PersianGulfWar/404.pdf. 

35  See supra note 1. 
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The Commission finds significant evidence of and infor-
mation about the commission of grave breaches of the Ge-
neva Conventions and other violations of international hu-
manitarian law which have been communicated to the Of-
fice of the Prosecutor of the International Tribunal.  
Some of the conclusions relative to these violations are re-
flected in the present report, but for obvious reasons infor-
mation and evidence of a prosecutorial nature are not de-
scribed herein.36 

International criminal law quickly established its own fact-finding 
mechanisms through the workings of the relevant international tribunals 
and courts. Although the majority of these international tribunals are 
referred to as ad hoc, each had its own Prosecutor’s Office with investi-
gative teams. Thus, the investigations carried out by these teams were 
not ad hoc within the meaning of their own mandates, but were carried 
out by regular staff attached to the responsible body. Each tribunal could 
establish its own working practices to cover its operations, although, 
inevitably, there was a considerable degree of experience sharing and, 
indeed, transfer of staff. 

Thus, by the time the International Criminal Court was estab-
lished, there was a wealth of experience in fact-finding by investigative 
teams operating from the international tribunals and international crimi-
nal justice had started to develop a clear set of parameters and standards 
for such investigations. 

However, outside the sphere of international criminal justice, there 
was no such standardisation. Fact-finding remained an ad hoc phenome-
non. Increasingly, the responsibility was taken up by the United Nations. 
For example, in September 2004, the Security Council adopted resolu-
tion 1564 requesting, inter alia, that the Secretary-General “rapidly es-
tablish an international commission of inquiry in order immediately to 
investigate reports of violations of international humanitarian law and 
human rights law in Darfur by all parties, to determine also whether or 
not acts of genocide have occurred, and to identify the perpetrators of 
such violations with a view to ensuring that those responsible are held 
accountable”.37 
                                                   
36  Final Report of the Commission of Experts Established pursuant to Security Council 

Resolution 780 (1992), Annex to UN Doc. S/1994/674, 27 May 1994, paras. 311–312.  
37  United Nations Security Council Resolution 1564, 18 September 2004, para. 12. 
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Here, it is possible to see the widening of the mandate to include 
international humanitarian law and human rights law, as well as the in-
tention of seeking accountability for perpetrators. With regard to this 
latter point, the Commission stated: 

As requested by the Security Council, to ‘identify perpetra-
tors’ the Commission decided that the most appropriate 
standard was that requiring that there must be ‘a reliable 
body of material consistent with other verified circum-
stances, which tends to show that a person may reasonably 
be suspected of being involved in the commission of a 
crime.’ The Commission therefore has not made final 
judgments as to criminal guilt; rather, it has made an as-
sessment of possible suspects that will pave the way for fu-
ture investigations, and possible indictments, by a prosecu-
tor, and convictions by a court of law.38 

Although the Commission was appointed by the Secretary-
General, it was staffed by a Secretariat, as well as a legal research team 
and an investigative team composed of investigators, forensic experts, 
military analysts, and investigators specialising in gender violence, all 
appointed by the Office of the United Nations High Commissioner for 
Human Rights (‘UNHCHR’). It should be noted that there is no United 
Nations (or other) body, apart perhaps from the ICRC, which is man-
dated to deal with international humanitarian law. It would not have 
been appropriate, nor would the ICRC have agreed, for the Secretary-
General to pass the support function across to them. Thus the UNHCHR 
operated faute de mieux. However, it should be noted that the mandate 
given to the Commissioner under General Assembly Resolution 
48/14139 deals only with human rights and has no mention of interna-
tional humanitarian law. 

Other United Nations human rights bodies such as the Commis-
sion on Human Rights (now the Human Rights Council) also became 
increasingly involved in fact-finding. Initially, the mandates dealt with 
“violations of human rights”.40 However, as these inquiries increasingly 
                                                   
38  Report of the International Commission of Inquiry on Darfur to the United Nations Sec-

retary-General, Geneva, 25 January 2005, para. 643. 
39  United Nations General Assembly Resolution 48/141, 20 December 1993. 
40  Human Rights Situation in the Occupied Palestinian Territory, HRC Res. S-1/1, 6 July 

2006, para. 6. There were references to international humanitarian law in the Resolution 
but the mandate was limited to human rights. 
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involved situations of armed conflict, the mandates widened. The Leba-
non Inquiry in 2006 had a mandate: 

a) to investigate the systematic targeting and killings of 
civilians by Israel in Lebanon; 

b) to examine the types of weapons used by Israel and 
their conformity with international law; and  

c) to assess the extent and deadly impact of Israeli at-
tacks on human life, property, critical infrastructure 
and the environment.41 

This clearly went beyond pure human rights law and would re-
quire an assessment of international humanitarian law issues as well. 
Indeed, the mandate required “eminent experts on human rights law and 
international humanitarian law” to be appointed.42 

Although the mandate of the Darfur Mission in 2006 referred only 
to human rights,43 the Goldstone Mission in relation to Gaza in 2009 
specifically referred to “all violations of international human rights law 
and international humanitarian law by the Occupying Power”. 44  The 
Human Rights Council also included specific reference to international 
humanitarian law in the inquiry into the Gaza Flotilla in 2010.45 How-
ever, the inquiries into Libya46 and Syria47 in 2011 did not, referring 
only to human rights violations. In the case of Libya, this omission was 
picked up by the NATO Legal Adviser, Peter Olsen, who, when re-
quested to supply information on NATO air strikes in Libya, politely 
challenged the mandate of the Commission to examine alleged viola-
tions of international humanitarian law.48 In the case of Syria, when the 
                                                   
41  The Grave Situation of Human Rights in Lebanon Caused by Israeli Military Operations, 

HRC Res. S-2/1, 11 August 2006, para. 7. 
42  Ibid. 
43  Situation of Human Rights in Darfur, HRC Res. S-4/101, 13 December 2006. 
44  The Grave Violations of Human Rights in the Occupied Palestinian Territory, Particu-

larly Due to the Recent Israeli Military Attacks against the Occupied Gaza Strip, HRC 
Res. S-9/1, 12 January 2009, para. 14. 

45  The Grave Attacks by Israeli Forces against the Humanitarian Boat Convoy, HRC Res. 
14/1, 2 June 2010, para. 8. 

46  Situation of Human Rights in the Libyan Arab Jamahiriya, HRC Res. S-15/1, 25 Febru-
ary 2011, para. 11. 

47  The Current Human Rights Situation in the Syrian Arab Republic in the Context of Re-
cent Events, HRC Res. S-16/1, 29 April 2011, para. 7. 

48  Annex II, Report of the International Commission of Inquiry on Libya, A/HRC/19/68, 8 
March 2012, p. 26. 
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Commission was appointed, there was at least doubt as to whether the 
situation in Syria amounted to an armed conflict and, therefore, if human 
rights alone would have been applicable. However, the mandate was ex-
tended in 2012:  

[…] to conduct an international, transparent, independent 
and prompt investigation into abuses and violations of in-
ternational law, with a view to hold to account those re-
sponsible for violations and abuses, including those that 
may amount to crimes against humanity and war crimes.49 

The key point about the various inquiries instituted by the Human 
Rights Council is that all are ad hoc. Whilst both the Secretariat and 
support staff are provided by the Council, the Members are individually 
selected for each inquiry. It is perhaps inevitable that these selections 
will be primarily based on relevant expertise in human rights. There ap-
pears to have been little concentration on international humanitarian law 
expertise. This has led to criticisms of the methodology of some inquir-
ies, particularly the Goldstone Report into Operation Cast Lead in 
Gaza.50 

When challenged as to why the Human Rights Council is seeking 
to investigate alleged violations of a branch of public international law 
that appears to be outside its mandate or expertise, the answer is often 
made that there is nobody else doing it.51 There is a large degree of truth 
in this. But it is often overlooked that the need for fact-finding in inter-
national humanitarian law was foreseen as early as 1949. The four Ge-
neva Conventions of that year provided for enquiries to be instituted “in 
a manner to be decided between the interested Parties, concerning any 
violation of the [Conventions]”.52 This mechanism was never used and 

                                                   
49  Situation of Human Rights in the Syrian Arab Republic, A/HRC/RES/21/26, 17 October 

2012, para. 10. 
50  For example, see the European Centre for Law and Justice submission to the 13th Ses-

sion of the Human Rights Council, accessed at http://eclj.org/pdf/ECLJ_WrittenState 
mentGoldstoneReport_20100126.pdf, last accessed on 10 October 2013.  

51  Presentation by Dr. Annyssa Bellal, OHCHR, to the 36th Round Table of the Interna-
tional Institute of Humanitarian Law, San Remo, on 6 September 2013. 

52  Convention for the Amelioration of the Condition of the Wounded and Sick in Armed 
Forces in the Field, 12 August 1949, 6 UST 3114, 75 UNTS 31; Convention for the 
Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed 
Forces at Sea, 12 August 1949, 6 UST 3217, 75 UNTS 85; Convention Relative to the 
Treatment of Prisoners of War, 12 August 1949, 6 UST 3316, 75 UNTS 135; Conven-
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was supplemented in the 1977 Additional Protocol I to the 1949 Geneva 
Conventions by a permanent body, the International Humanitarian Fact-
Finding Commission.53 Sadly, this body has also never been used. 

15.6. What is the International Humanitarian Fact-Finding 
Commission? 

The International Humanitarian Fact-finding Commission (‘IHFFC’) 
consists of 15 “members of high moral standing and acknowledged im-
partiality”. States that have signed up to the Commission may each 
nominate one candidate and elections are then carried out. The Commis-
sioners are elected for a five-year period but they are free to stand again 
for further terms. The last elections were in December 2011.  

Although there are 173 State Parties to Additional Protocol I, only 
73 of them have made the declaration to accept the competence of the 
Commission. Although the intention is to have an equitable geographic 
spread, there are many notable absentees and some areas of the world 
are under-represented – not least Africa and Asia. Despite this, the 
Commissioners are designed to reflect the geographic diversity of the 
Parties and come from all parts of the world, reflecting many different 
disciplines. There are lawyers, doctors, military experts and others. Pre-
vious Commissioners have included people of such stature as Professors 
Frits Kalshoven, Michael Bothe and Ove Bring, as well as Ambassador 
Erich Kussbach and Judge Sir Kenneth Keith. 

What is the Commission mandated to do? The answer lies in Arti-
cle 90 itself. It can investigate grave breaches and other serious viola-
tions of the Conventions and Additional Protocol I, as well as offer its 
good offices. Between States that have made the Article 90 Declaration, 
there is a right to inquire, but in any other case, it is only by consent. As 
a matter of practicality, consent would be required in any event as the 
Commission, like the International Criminal Court, has no enforcement 
arm. The Commission has promulgated rules, financial regulations and 
operational guidelines in order to enable it to achieve its mandate. 

                                                                                                                      
tion Relative to the Protection of Civilian Persons in Time of War, 12 August 1949, 6 
UST 3516, 75 UNTS 287, Arts. 52, 53, 132 and 149 respectively. 

53  Article 90, AP I, Roberts and Guelff, p. 473, supra note 15. The website of the IHFFC is 
available at http://www.ihffc.org, last accessed on 10 October 2013.  
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It is regrettable that in the two decades that the Commission has 
been established, it has never been called into action. In the early days, 
little was known of the Commission, but in recent years, a series of 
promotional activities have been undertaken to raise consciousness 
amongst States. In the view of the Commission, it has an important role 
to play in the modern world and is anxious to fulfil this. 

Despite the lack of official activity, members of the Commission 
have been involved in their private capacity in other enquiries. Two of 
the current Commissioners have been involved in separate enquiries in 
Lebanon and, occasionally, Commissioners are approached as to their 
availability for other such missions. One Commissioner has been in-
volved in a mission for Geneva Call involving the alleged use of mines 
by non-State actors. However, in such cases, Commissioners are acting 
within the mandate of the particular organisation concerned and not as 
Commission members. At the same time, the Commission has offered 
its services and its good offices in a number of situations, and delicate 
negotiations have taken place with various parties. However, none of 
these initiatives have come to fruition. 

15.7. The Future of the IHFFC 

So is the IHFFC a white elephant, or does it have a role in the 21st cen-
tury? Could it provide added value?  

The Commission would seem to offer two particular advantages. 
The first is legitimacy. It is a treaty body with an international mandate. 
It is not an NGO with a duty to its funders. It is the States themselves 
who fund the Commission. As a result, there is a stronger argument for 
States to co-operate with it. Indeed, in cases where States have made the 
Article 90 Declaration, the Commission would expect that co-operation, 
both as a matter of law and also of common sense. 

Secondly, the Commission offers a degree of efficiency in that any 
enquiry carried out must adopt a low-key, confidential approach. A re-
port is submitted to the Parties with recommendations and that report 
will not be made public “unless all the Parties to the conflict have re-
quested the Commission to do so” (Article 90(5)(c)). However, “if the 
Chamber is unable to secure sufficient evidence for factual and impartial 
findings, the Commission shall state the reasons for that inability”. The 
task of the Commission is not to ‘blame and shame’ but to try to resolve 
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disputes. The intention is to try to take some of the heat out of the 
propaganda wars that develop at present. 

Furthermore, the Commission is the only standing body designed 
to investigate alleged violations of international humanitarian law and 
with Commissioners who are elected partly for their expertise in this 
area of law. 

However, the Commission has a number of weaknesses, reflected 
to a large extent in its treaty mandate. First, by its terms, it is limited to 
dealing with alleged grave breaches and serious violations of the Geneva 
Conventions and Additional Protocol I. It therefore has no treaty man-
date to investigate violations of other parts of international humanitarian 
law, although the Commission has expressed its willingness to do so in 
appropriate circumstances. This would, however, depend on the consent 
of the parties. Secondly, although the Commission has offered its ser-
vices in situations of non-international armed conflict, it has been argued 
again that this also does not fall within its treaty mandate.  

A further practical difficulty is the way that the Commission is 
funded. Although States Parties provide the basic funding for the Com-
mission to exist and operate, Article 90 envisages that any inquiry will 
be funded by the parties involved. This is clearly a disincentive to use 
the Commission and effectively rules out involvement in non-
international armed conflict unless the State Party is prepared to fund the 
complete mission (which the non-State Party might see as casting doubt 
on its impartiality) or some third party is prepared to contribute. This 
uncertainty over financing inevitably casts doubts on the ability of the 
Commission to immediately respond to a request, even though it has 
prudently developed a small reserve fund over the years in order to fund 
the initial stages of any mission.  

Under Article 90(1)(f), Switzerland is required to “make available 
to the Commission the necessary administrative facilities for the per-
formance of its functions”. It fulfils this mandate by providing that the 
Federal Department of Foreign Affairs acts as the Secretariat to the 
Commission. Whilst this was appropriate in 1977, it has to be asked 
whether in the 21st century, it is still appropriate to have a State Party 
providing the Secretariat. Inevitably, there will be tensions between the 
policies of an independent organisation and those of a State and it could 
place Secretariat staff, who are employees of the Federal Department of 
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Foreign Affairs, in an invidious position. No such conflict has yet arisen 
in practice, but the possibility is there. 

15.8. The Swiss/ICRC Initiative on Strengthening Compliance 
with International Humanitarian Law 

At the 31st International Conference of the Red Cross and Red Crescent 
in 2011, a joint initiative was launched by Switzerland and the ICRC on 
strengthening compliance with international humanitarian law.54 A se-
ries of meetings are taking place with States, with a view to developing 
a report to be presented at the 32nd conference in 2015. The report will 
propose options to enhance the effectiveness of mechanisms of compli-
ance with international humanitarian law, and to strengthen dialogue 
between States.55 

All of the three main mechanisms of compliance, Protecting Pow-
ers, the inquiry mechanisms initiated under the 1949 Geneva Conven-
tions, and the International Humanitarian Fact-Finding Commission, are 
currently unused. However, whilst all were initially designed for use in 
situations of international armed conflict, only the International Humani-
tarian Fact-Finding Commission has the potential to be made relevant in 
non-international armed conflict. But, as currently established, it could 
be seen as a 20th century construct seeking to deal with 21st century 
problems. Clearly, if international humanitarian law is to continue to be 
relevant, it needs effective compliance mechanisms to sit alongside 
those already in existence for international criminal justice and human 
rights. Fact-finding is a key element in those mechanisms and must be at 
the centre of any similar mechanism for international humanitarian law. 

The question is how to move from the 20th century model under 
Article 90, to the sleeker model required for the 21th century, with an 
expanded mandate and a more secure logistical and financial base. Any 
attempt to re-negotiate the terms of Article 90 is likely to be resisted by 
                                                   
54  Para 7, Strengthening Legal Protection for Victims of Armed Conflicts, Resolution 1, 

31IC/11/R1, 31st International Conference of the Red Cross Red Crescent, 28 November 
– 1 December 2011, available at http://rcrcconference.org/docs_upl/en/R1_Strength en-
ing_IHL_EN.pdf, last accessed on 17 September 2013. 

55  See Swiss Federal Department of Foreign Affairs, “Swiss-ICRC Initiative to strengthen 
compliance with International Humanitarian Law (IHL)”, available at http://www.eda. 
admin.ch/eda/en/home/topics/intla/humlaw/icrc.html, last accessed on 17 September 
2013. 
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many who would see this as possibly opening up other areas of Addi-
tional Protocol I. A more likely option therefore might be to establish 
less formally an expanded version of the International Humanitarian 
Fact-Finding Commission. This would sit alongside the existing mecha-
nism, and either could be used as appropriate. Commissioners could be 
to a degree interchangeable, though if States not currently signed up to 
the International Humanitarian Fact-Finding Commission were to be 
involved in the new mechanism, there might need to be a wider pool of 
Commissioners involved in the new body. Trigger mechanisms would 
remain an issue but as the practice of international humanitarian law 
fact-finding requires the co-operation of both sides to reach conclusions, 
this may not be as much of an issue as it appears. 

15.9. Conclusions 

Fact-finding is here to stay and plays an important role in international 
relations. However, as international criminal law and human rights law 
have both become more influential in situations of armed conflict, each 
has developed its own fact-finding mechanisms. International humani-
tarian law will need to catch up if it is not to be left behind. Otherwise, 
the danger will be that fact-finding is left to the other two bodies of law 
with the effect that international humanitarian law will find itself subject 
to interpretation through the prism of either or both bodies, and ceasing 
to have an existence of its own. The laws of war have been in existence 
in custom for millennia, and in treaty form for over 150 years. The need 
for such laws is not going to dissipate any time soon. It would be unfor-
tunate if their relevance became increasingly challenged because the 
only compliance mechanisms worth pursuing were in different bodies of 
law. Solutions to this challenge are possible, but require a degree of po-
litical will to achieve them. 
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16 
______ 

Information Technology and Quality Control 
in Non-Criminal Justice Fact-Work 

Ilia Utmelidze* 

16.1. Introduction 

The use of information technology in fact-finding work is often associ-
ated with empirical examples of successfully implemented database pro-
jects; but also with the disappointments, frustration and failures fre-
quently caused by a lack of good communication between professionals 
of different disciplines such as law, information technology, political 
science, statistics, or sociology.  

The difficulties of establishing a comprehensive dialogue between 
humanitarian and technical scholarships on this topic is probably one of 
the reasons why there has, so far, been only limited academic discussion 
around this issue. Instead, the primary focus of discussion has been on 
the practical developments of different methodological models and tech-
nical tools that can be utilised in fact-finding work – or ‘fact-work’, the 
term coined for this book and its preceding 2013 LI Haopei Seminar.  
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There is nothing negative per se in such a utilitarian approach to 
the issue. Potentially, such pragmatic and low-key approaches can play 
an instrumental role in keeping developments, including discourse 
around this topic, result-oriented and driven by the practical needs and 
requirements of fact-finders.  

However, alongside these practical developments, there is also a 
need for more conceptual discussion around this issue. Discourse that 
considers all relevant aspects (including those of a practical nature) of 
information technology and its use in fact-finding work can help to iden-
tify some of the major challenges in this area, and positively affect the 
development of a common theoretical platform.  

16.2. Possible Definitions for Fact-Finding and Information  
Technology  

16.2.1. Fact-Finding  

Understanding the relevance of information technology for fact-finding, 
including how it can facilitate the quality control of its work, has to start 
with an actual definition of fact-finding work. This will help to identify 
the elements of fact-finding work where the use of information technol-
ogy is most relevant; as well as assist to analyse the qualitative effects of 
information technology on this work.  

The 2013 LI Haopei Seminar concept note defines fact-finding as:  
[…] work on facts or alleged facts, including work pro-
cesses to identify, locate, obtain, verify, analyse, corrobo-
rate, summarize, synthesize, structure, organize, present 
and disseminate facts.1  

According to Oppenheim the primary purpose of inquiry in inter-
national law “is the elucidation of the facts”.2  However, fact-finding 
work in the areas of international criminal, humanitarian and human 
rights law is not only a means of producing an authoritative account of a 
situation that involves issues of major public interest. It is also a specific 
work process for the analysis and evaluation of such situations, in ac-

                                                   
1 Available at http://www.fichl.org/fileadmin/fichl/activities/130522_LI_Haopei_2013_ 

Seminar__concept_and_programme.pdf, last accessed 7 October 2013. 
2  Lassa Oppenheim, International Law, Hersh Lauterpacht (ed.), Longmans, Green and 

Co., London, 7th Edition, 1952, vol. 2, p. 13. 
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cordance with the normative framework of the applicable legal disci-
plines.  

It would perhaps be accurate to say that the main objective of fact-
finding work is the clarification of the factual circumstances of a situa-
tion that usually concerns allegations of human rights violations and 
breaches of international humanitarian or criminal law.  

This means that fact-finding in the fields of international criminal, 
humanitarian and human rights law is, in principle, a quasi-judicial or 
“quasi-judicial like” process. It operates with the framework of applica-
ble substantive law and less formally defined procedural rules that regu-
late its work processes. How strict or detailed such procedural rules are, 
largely depends on the nature and mandate of the fact-finding missions, 
although these never appear to be as strict or vigorous as those of judi-
cial proceedings. Nevertheless, it is possible to see some similarities in 
the work processes of these two mechanisms.  

Fact-finding as a quasi-judicial or “quasi-judicial like” work proc-
ess can, in general, be summarised into three main stages. Each stage 
should ideally be guided by the applicable international criminal, hu-
manitarian and human rights law, as well as by procedural rules. The 
three stages might be defined as follows: 
a) The searching and gathering of information – that is, to identify, 

locate, obtain and verify different sources and materials that are 
reliable and trustworthy, and can serve as a factual account of the 
matter under inquiry. In comparison to judicial proceedings, espe-
cially criminal proceedings, fact-finders are not bound to very 
strict and vigorous rules of evidence. However, as a quasi-judicial 
process, fact-finders have to also evaluate the information they are 
gathering and consider its factual value before it can be used for 
assessment and conclusion. This would include looking at the 
sources of information, how the information was collected and di-
rected to the fact-finders, as well as assessing the content of the in-
formation with regard to its reliability. 

b) The assessment and analysis of factual information – that is, to 
analyse, corroborate, summarise, synthesise, structure and organ-
ise facts that have been gathered with the primary objective of 
evaluating a given situation and allegations of human rights viola-
tions and breaches of international humanitarian or criminal law. 
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This stage of the work process is primarily based on the method-
ologies of legal analysis. Its main objective is to place a factual 
map of the situation against the applicable international legal 
framework. How detailed such legal analysis can be will largely 
depend on the mandate and nature of the fact-finding mission. 
Nonetheless, expectations with regard to the quality and accuracy 
of the related factual analysis are usually extremely high. In addi-
tion to providing an overall legal analysis, some fact-finders may 
also have to systematise and determine some quantitative informa-
tion linked, for example, to alleged victims or perpetrators, loca-
tion of incidents, institutions involved, court cases and proceed-
ings, et cetera.  

c) The dispensation of conclusions and factual findings – that is, to 
present and disseminate facts that have been determined and find-
ings that have been made. The main output of the fact-finders’ 
work still comes in the form of a traditional report, which contains 
all the core information, including key factual findings and the 
main legal argumentation. Communicating, prompting or defend-
ing the factual findings and the conclusions of reports often seem 
to be an essential part of the work process of the fact-finders. In 
addition, it may also be relevant to preserve, provide or transfer 
factual information, which may include dispensing original/source 
documentation, systematised and aggregated qualitative and quan-
titative information, as well as other relevant data.  

16.2.2. Information Technology 

The explanation of the meaning of information technology can perhaps 
start with the general definition of this term, that is, the use of computers 
and telecommunications equipment (with their associated microelectron-
ics) to send, receive, store and manipulate data.3  

Determining what type of information technology is specifically 
relevant for fact-finders, as well as if and how it can enhance the quality 
of their work, is an open issue, as there are no authoritative definitions 
or clearly agreed standards in the field. As was mentioned above, there 
are different practical solutions. However, they are not necessarily based 
on a common theoretical platform. Although these approaches and mod-
                                                   
3  John Daintith (ed.), "IT", A Dictionary of Physics, Oxford University Press, 2009. 
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els are different from each other, there are also some obvious similarities 
and overlaps.  

One of the possible ways to determine the kinds of information 
technology systems (or simply IT tools) that are relevant for fact-finding 
work is to map their functionalities against the work processes of the 
fact-finders:  

 

The current inventory is primarily focused on the functionalities of 
IT tools that can be specifically used for fact-finding work. Those ele-
ments and functionalities of information technology that are used for 
general underlying administrative work, data security or infrastructure 
are not included in the current list.  

It is important to highlight that, in practice, such an inventory of 
functions is rarely provided as one integrated IT tool. Often, these are 
several tools with parallel and partly overlapping functionalities, com-
monly referred to as databases, programmes and web sites.  

The reasons for this are varied, and both substantive and technical 
in nature. It is demanding to develop a conceptual basis for such an inte-
grated approach, especially in the absence of a solid and agreed theoreti-
cal grounding for it. Additionally, while fact-finding bodies often oper-
ate on an ad hoc basis, integrated systems require long-term planning 
and commitment for their development and maintenance. Such an inte-
grated system would also require maximum technical flexibility in order 
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to accommodate the needs of different types of fact-finding missions 
that may have diverse needs for customisation and adaptation. However, 
experience shows that the development of such systems is possible.  

16.3. How Information Technology is Used for Fact-Finding Work 
and Its Effects on Quality Control 

Building a common understanding with regards to the different func-
tionalities of IT tools relevant to fact-finding is instrumental to explain-
ing how information technology can enhance the quality control of fact-
finding work. This is described in detail in the following sections. 

16.3.1. Search and Data Collection 

IT tools can provide different types of capabilities for the search and re-
ception of information. This can be a simple exchange of electronic 
documentation between different fact-finding missions or, as is often the 
case, the transfer of documentation from national initiatives to interna-
tional fact-finding bodies. Automatised systems for data transfer usually 
help to avoid lengthy and laborious manual transfer of documentation. 

Another capability is the search of open sources of information 
that may be available on web sites of official state institutions, media 
sources, web sites of civil society groups, as well as other types of video 
and printed materials accessible through the Internet. Some new tech-
nologies even allow the automatic gathering of interesting material 
linked to a particular situation or issue. However, if the system is not 
fine-tuned and is not based on a thoroughly planned methodology, fact-
finders might face the problem of excessive and/or irrelevant informa-
tion.  

Social media is another technical platform that is increasingly pre-
sent in the reporting of human rights violations. This new technology 
has revolutionised the understanding of the victim’s right to be heard 
and seen. Although social media as a technology itself provides im-
mense new opportunities with regards to data collection, it raises a num-
ber of methodological dilemmas for fact-finders with regards to the ac-
curacy and reliability of the information, as well as the security and pro-
tection of personal data. Moreover, the volume of such information is 
often so massive that it can cause extra challenges for fact-finders to ef-
fectively process this type of data.  



Information Technology and Quality Control 
in Non-Criminal Justice Fact-Work 

 

FICHL Publication Series No. 19 (2013) – page 453 

16.3.2. Data Transfer 

There are different mechanisms, both national and international, which 
are mandated and have the capacity to observe and/or assess human 
rights violations and breaches of international humanitarian and criminal 
law. In some situations, a single file or document can become of interest 
to fact-finders, judicial bodies and other types of commissions dealing 
with the consequences of mass atrocities, as well as governmental insti-
tutions from the military, to social security and health services, archives, 
museums, et cetera.4 Well-structured information and the technical ca-
pacity to transfer such data could play a vital role in developing practical 
communication between those institutions, and facilitating their co-
operation and co-ordination for the better protection of the rights of the 
victims.  

16.3.3. Document Management  

One of the essential services that IT tools can provide to fact-finders is 
the efficient organisation of large amount of documentation (text, video, 
audio, photo, et cetera). Such systems are particularly relevant for fact-
finding missions that are mandated to deal with large and complex in-
vestigations that might also last over long periods of time. There is often 
the potential for such fact-finding missions to be overwhelmed with the 
large amount of documentation, if there is no appropriate system in 
place to effectively receive and organise data.  

The development of effective document management systems re-
quires careful planning. To save resources, it is vital that the system is 
properly customised for the individual situation or issue. First of all, it is 
important to take into consideration the type of documentation fact-
finders will be working with. This will help to adapt the logic for the 
classification of documentation (also known as metadata and keywords) 
to the individual needs of the fact-finders. For example, in understand-
ing what the main information sources are, different typologies of doc-

                                                   
4  Mechanisms that have been developed both on the international and national levels to 

deal with the consequences of the mass atrocities that took place in the beginning of 
1990s in the former Yugoslavia, including international and national fact-finding bodies 
and courts, lustration processes, property-restitution arrangements, compensation schem-
es, documentation initiatives, and archives, have clearly demonstrated a need for better 
planning and co-operation with regards to factual information.  
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uments can help to tailor classification systems to individual user needs 
and make the organisation of data more logical and efficient.  

Some of the technical characteristics of the documents can also 
play an important role in designing the appropriate system. For example, 
the quality of electronic copies of documents has high relevance for the 
development of search functions (also referred to as search engines) of 
the document management system. Poor quality digital copies reduce 
the possibility to use search techniques that are based on text recognition 
technologies and increase requirements for more advanced systems of 
classification (metadata and keywords), as well as other technological 
solutions for file or document recognition.  

16.3.4. Archive 

At the end of the missions, it is often required to preserve all the infor-
mation that was collected by the fact-finders. The main purpose of elec-
tronic archive systems is to serve as the depositary of documentation and 
to provide the possibility of accessing the documents in the future. The 
logic of organising the archival system is similar to that of a document 
management system. The principles differ in that archived documents 
are no longer actively used by the fact-finders and are not associated 
with an underlying work process and its requirements.  

16.3.5. Record Registration  

In addition to the information that is received externally, fact-finders 
produce large amounts of their own documentation. Practices can differ 
from mission to mission but, most commonly, these include records of 
victims that would include circumstances of victimisation, personal data 
of victims as well as subsequent actions undertaken; incident or situation 
records that could include testimonies and recollection of facts, own ob-
servations of incidents or examination of locations in the aftermath of 
events; and individual complaints or cases that could include short 
summaries, procedural information as well as notes of trial monitoring.  

The main purpose of record registration is to assist fact-finders in 
gathering and verifying different parcels of information in order to, for 
example: reconstruct factual circumstances of an alleged atrocity, iden-
tify a chain of contextual events; highlight structural problems for sys-



Information Technology and Quality Control 
in Non-Criminal Justice Fact-Work 

 

FICHL Publication Series No. 19 (2013) – page 455 

temic human rights violations; or map relevant institutions and regula-
tory frameworks that might be causes for the structural problems.  

At the initial stages of record registration, information is often ir-
regular, random and chaotic. Therefore, it is important that fact-finders 
have flexibility to follow different methods of identifying and recon-
structing facts. It is unrealistic to expect that fact-finders follow a rigid 
pattern of documentation, for example, structuring information into 
cases or events. Instead, fact-finders should be able to (a) register essen-
tial elements of facts such as: alleged victims, witnesses, protected prop-
erty, suspects and institutional linkages, incidents and contextual cir-
cumstances, classification of crimes and violations; and (b) group these 
essential elements of fact into different clusters of information as neces-
sary.  

Such an approach will allow fact-finders to, for example, group 
victims into clusters of victims of a given geographical location or type 
of violation. Some victims from this cluster can be connected to other 
clusters of information related to a particular incident. The incident can 
be linked to another cluster of information that is connected to particular 
institutions or alleged perpetrators.  

Even if at the initial stage this might seem to be a random and 
chaotic set of information, these linkages of data can help to systematise 
fragmented and irregular information, and facilitate the gradual recon-
struction of the factual foundation of the given inquiry. 

If an IT tool allows for flexible use of the essential elements of 
facts (victims, suspect, incident, et cetera), it will be much more conven-
ient to utilise this data for different purposes at the later stages of analy-
sis. For example, the data could be used to build cases and catalogues of 
victims, as well as map typologies of victimisation, and roles of institu-
tions and individuals involved.  

It is particularly useful for fact-finding work if record registration 
and document management is integrated in one single system. Such 
technology will provide the possibility to keep an accurate overview of 
the fact-finders’ records and related original source materials. Hyper-
linking fact-finders’ records and respective documentation bases help to 
build a unique network of inter-related facts and sources. This increases 
the accuracy and reliability of the findings, as well as the overall credi-
bility of final results. 



 
Quality Control in Fact-Finding 
 

FICHL Publication Series No. 19 (2013) – page 456 

 

16.3.6. Situation or Fact Mapping  

Fact-finding missions often target situations of large-scale violations of 
human rights that affect considerable segments of society. Understand-
ing such complex situations cannot be limited to separate overviews of 
individual cases or facts. Rather, it requires an overall analysis of the 
situation that would help to identify repeating patterns of systemic viola-
tions of human rights and their root causes. In this regard, IT tools can 
provide different possibilities for mapping large-scale violations and 
conducting quantitative and qualitative assessment of collected data.  

Very often, fact-finders use geographic mapping of violations in 
order to analyse territorial and time distribution of the reported atroci-
ties, as well as to visualise different patterns of violations.  

More advanced mapping methodology offers a number of qualita-
tive indicators for fact-finding work that could improve the objective 
systematisation and analysis of information. Using such qualitative indi-
cators can help fact-finders to analyse their findings in a more objective 
manner, including selecting emblematic cases and prioritising the most 
pressing human rights issues.  

16.3.7. Case Management  

A fact-finder’s work often revolves around individual cases. A case in 
the context of fact-finding work may be a petition, complaint, communi-
cation and/or the report of an individual victim or his or her representa-
tive that is submitted to the fact-finders. Furthermore, there are criminal, 
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civil and administrative proceedings that are linked to individual peti-
tions and, as such, are objects of inquiry for fact-finders. For some fact-
finding missions, the main mandate is to monitor court cases.  

Working with a large amount of cases over long periods of time 
can require a effective case management system (also referred to as 
‘CMS’). IT tools that facilitate the effective management of the proce-
dural and factual information of a case can become a vital instrument for 
organising the work processes of fact-finders. They can help to manage 
work processes on both: (a) an individual case level – that would be to 
manage information within a particular case, follow procedural dead-
lines, and keep an overview of the substantive parts of the case; and (b) 
on the level of the overall case load – to plan resources for dealing with 
the case load, to share tasks among colleagues, and to conduct more 
substantive analyses of the case load. For example, this can include 
identifying different typology of cases, length of proceedings, main con-
cerns and violations reported, institutions allegedly involved in miscon-
duct, as well as the geographic and time distribution of cases.  

16.3.8. Legal Analysis  

An important, but extremely rare, functionality of IT tools is the provi-
sion of support to fact-finders in their legal analysis. It is only logical to 
expect that legal analysis is a central part of any such system. The pur-
pose of fact-finding work is not only the collection and aggregation of 
large amounts of quantitative information; it is, first of all, the assess-
ment and analysis of this finding, in accordance to the applicable stan-
dards of international criminal, humanitarian and human rights law. 

Using right-based (law-driven) systems can contribute to the work 
of fact-finders. For example, applying the methodology of a legal matrix 
helps to assess relevant factual findings against applicable legal stan-
dards, which comprise the cornerstone of any legal analysis process.  

Experience has shown that the absence of legal analysis within IT 
tools can have demotivating effects on the fact-finder. It is not always 
easy for a fact-finder to appreciate the laborious task of maintaining 
electronic records of their work, if the system fails to provide support in 
their most crucial tasks.  

It is important to make a distinction between a legal analysis sys-
tem and a general classification of types of violation or acts. A legal 
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analysis system is based on a solid understanding of international legal 
standards, as well as on the application of these norms in practice. It can 
assist the fact-finder to gather and present an accurate set of facts that 
are necessary to precisely argue possible violations of international 
norms.  

Such systems also help to secure a consistent quality of work for 
fact-finders, including the contributions of less experienced members of 
the team. It enhances possibilities for the transparency and accuracy of 
the final outcome, by establishing logical chains between factual infor-
mation, normative frameworks and the conclusions made. A high level 
of accuracy of factual and legal findings increases the quality of the 
overall conclusions and recommendations and makes the work more re-
liable and credible.  

16.3.9. Statistical Analysis 

The use of different types of quantitative data is increasingly applied in 
fact-finding work. For example, statistical analysis is most frequently 
used to estimate human losses in situations of gross or systemic viola-
tions of human rights. It is a clear and convincing way of showing the 
scale and consequences of atrocities, and influencing the general public 
and decision-makers to stop the violence.  

IT tools that provide such functionalities require special compe-
tence and have to be developed in close co-operation with experts in the 
field of sociology and statistics.  

16.3.10. Access to Records and Outreach  

The situations that fact-finders study often have high political, social and 
historical significance. Consequently, there are legitimate expectations 
from the general public that these findings are accessible to a wider au-
dience. It might also be in the interest of fact-finders to conduct outreach 
to the wider audience, for example, to challenge the attitudes of the ma-
jority group towards vulnerable minority groups in a society.  

It might often be relevant to make not only the overall findings 
and conclusions accessible, but also individual instances of violence and 
mistreatment. IT tools can play an important role in opening such infor-
mation to the public, while at the same time ensuring the protection of 
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personal information and other security considerations, as may be re-
quired.  

16.3.11. Knowledge Management  

There is always a high expectation from fact-finders that their legal 
analysis is based on an impeccable understanding of the applicable nor-
mative framework. High-profile fact-finding missions are often led by 
distinguished legal experts who are expected to ensure the quality of the 
final product. However, legal research is still a very central part of fact-
finders’ work, irrespective of the profile of its individual members or the 
complexity of situation or issue.  

One of the essential means for legal research in the field of inter-
national criminal, humanitarian and human right law is the electronic 
libraries and databases of main international courts and tribunals. Fact-
finding reports often refer to the jurisprudence of these courts, which can 
be searched and accessed online. There is also an increasing number of 
electronic legal digests and commenters that provide extremely valuable 
help to fact-finders in their legal research.  

Unfortunately, the majority of information technology systems 
view knowledge management as a separate tool and work process, 
which creates an artificial divide between IT tools that help information 
(fact) management and knowledge management.  

IT tools that have overcome this divide and developed an inte-
grated platform for fact-work and legal analysis can better contribute to 
the quality enhancement of fact-finders’ work. Such systems can provide 
access to substantive legal standards at all stages of the work process 
(not only the analysis stage), which can secure a consistent and qualita-
tive approach to information gathering and the analysis that follows. An 
integrated information and knowledge management system can reinforce 
consistency and quality of work for all members of the team, which is 
particularly relevant for larger or long-term missions. 

16.4. Conclusion  

The two main areas where information technology can enhance the qual-
ity control of fact-finders work are: (a) by supporting effective and accu-
rate information (fact) management at all stages of fact-finding work, 
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and (b) by providing the knowledge-base necessary to secure consistent 
and high-quality legal analysis.  

In general, IT tools can be instrumental in operationalising the 
mandate and methodology of fact-finders. It can help every stage of the 
work process, including planning the work, distributing tasks, as well as 
managing results and outcomes in a highly efficient way. 

For the substantive work, IT tools can play an invaluable role in 
handing large amounts of factual data, especially in complex, large-scale 
or long-term inquiries. It can make documentation work more precise 
and reliable and create good preconditions for subsequent systematisa-
tion and analysis. If information gathering and analysis is based on an 
integrated knowledge-base, the efficacy and quality of work is en-
hanced.  

IT tools can open new possibilities for both quantitative and quali-
tative scrutiny of collected data and give new means for the communica-
tion of factual findings to the general public and decision-makers. 
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